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BRIEF   FOR   APPELLANT. 


TOPIC  I. 

Statement  of  the  Case. 

This  appeal  is  prosecuted  from  a  judgment  of 
the  Southern  Division  of  the  United  States  Dis- 
trict Court,  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

The  petitioners  for  limitation  of  liabilit}^  in  the 
Court  below  were  Coggeshall  Launch  Company,  a 
corporation,  and  Hammond  Lumber  Company,  a 
corporation.  The  latter  is  the  successor  in  inter- 
est of  the  Vance  Redwood  Lumber  Company,  a 
corporation,  which  had  among  its  assets,  a  con- 
tract of  conditional  sale  with  the  Coggeshall 
Launch  Company,  whereby  title  to  the  steam  vessel 


"Antelope"  was  to  be  conveyed  to  the  Coggeshall 
Launch  Company  upon  the  latter  making  certain 
payments  for  the  same.  By  virtue  of  said  contract, 
however,  possession  and  control  of  said  vessel  im- 
mediately vested  in  the  Coggeshall  Launch  Com- 
pany and  on  the  15th  day  of  January,  1915,  the 
date  on  w^hich  one  George  D.  Early,  son  of 
claimant  and  appellee,  lost  his  life,  said  vessel  was 
operated  solely  b,y  Coggeshall  Launch  Company 
without  participation  of  any  character,  by  the 
Hammond  Lumber  Company  or  by  the  Vance 
Redwood  Lumber  Company.  At  that  time  and 
prior  thereto,  the  "Antelope",  on  its  evening  trip 
from  Samoa  to  Eureka,  transported  workmen  from 
the  Hammond  Lumber  Company  wharf  to  the  "G" 
Street  dock  in  Eureka.  A  large  number  of  these 
men  were  carried  on  the  lower  of  the  two  decks  of 
said  vessel.  On  the  starboard  side  of  the  ship 
there  was  a  cargo-port  used  to  handle  freight.  This 
cargo-port  was  closed  by  order  of  the  inspectors 
either  by  a  sliding  door  or  by  a  bar,  the  former 
being  used  in  cold  or  windy  weather,  and  the  latter 
when  the  weather  was  pleasant.  The  evidence  of 
the  petitioners  was  that  always  either  the  bar  was 
up  or  the  door  was  closed;  that  sometimes  the  door 
was  closed  and  the  bar  not  up,  and  sometimes  the 
door  would  be  closed  and  the  bar  be  up.  The 
witnesses  for  the  claimant,  whose  testimony  has 
been  followed  by  the  District  Court,  Avas,  how- 
ever, that  the  bar  had  always  been  up  before  the 
day  of  the  accident.     The  passengers  on  the  eve- 


ning  trip,  almost  entirely  employees  from  Ham- 
mond Lumber  Company,  returning  daily  by  the 
"Antelope"  from  their  work,  were  accustomed,  at 
the  landing  of  the  ship,  to  open  the  said  door  or 
take  down  the  said  bar,  go  out  upon  the  guard 
rail  and  clamber  up  the  "G"  Street  wharf,  or 
jump  across  an  intervening  space  of  water  to  a 
freight  gang  plank  which  led  up  to  the  wharf. 
The  Coggeshall  Launch  Company  and  its  predeces- 
sors, Hammond  Lumber  Company,  had  instructed 
the  captain  and  crew  of  the  "Antelope"  not  to 
permit  taking  down  the  bar  or  opening  the  door, 
but  to  have  the  men  go  ashore  by  the  upper  deck 
w^here  the  passenger  gang  plank  w^as  handled.  These 
instructions  were  repeatedly  given  as  warnings  to 
the  regular  passengers,  but  were  constantly  dis- 
regarded. Considerable  attempts  were  made  to 
prevent  such  action  by  passengers  but  without  cor- 
recting the  same.  The  action  of  opening  the  door 
or  taking  down  the  bar  usually  was  preceded  by 
the  blowing  of  the  landing  whistle.  Captain 
Krohnkie,  who  was  the  master  at  the  time,  usually 
blew  the  whistle  about  the  foot  of  "E"  Street. 

Early,  on  the  occasion  of  the  loss  of  his  life, 
assisted  two  companions  in  opening  the  door,  which 
had  been  closed  at  Samoa.  The  point  at  which  this 
act  was  done,  was  opposite  McKay's  wharf,  or 
opposite  "B"  Street,  both  of  which  are  in  the 
City  of  Eureka.  Two  of  Early's  companions,  Alva 
Moss  and  Emmett  Whelihan  bv  name,  commenced 


the  opening  of  the  door,  and  Early  assisted  when 
the  door  stuck  about  a  foot  and  one-half  to  two 
feet  from  the  point  toward  which  it  was  being 
opened.  In  completing  the  opening  of  the  door 
the  three  boys  pushed  at  the  end  of  the  door  near 
where  the  bar  would  have  been  if  in  place.  The 
bar,  however,  w^as  not  up.  All  the  witnesses  to  the 
accident  noticed  this  fact  and  it  seems  that  the 
light  was  sufficient  to  appreciate  the  same. 

After  the  door  was  opened  Early  evidently 
stepped  back  a  step  or  so  and  went  overboard.  The 
only  witness  who  gave  a  clear  statement  of  what 
happened,  and  who  was  a  witness  for  the  claimant, 
stated  that  Early  stepped  over  onto  the  guard  rail, 
over  the  point  where  the  bar  would  have  been,  if  in 
place,  and  lost  his  balance.  Early  had  opened  this 
door  at  other  times. 

The  action  was  commenced  by  petitioners  filing 
a  petition  for  limitation  of  liability.  To  this  peti- 
tion claimant  has  filed  a  claim  and  an  answer. 
While  the  claim  states  affirmatively  a  cause  of 
action,  the  answer  is  negative  in  its  terms  and 
sets  up  no  cause  of  action. 


TOPIC  II. 

Specifications  of  Errors. 

The  first  group  of  assignments  present  the  ques- 
tion whether  any  issues  are  raised  by  claimant's 


pleadings.  This  group  includes  Assignments  17 
and  18.  Assignment  18  makes  the  point  that  judg- 
ment on  the  pleadings  should  have  been  rendered 
for  the  petitioner  and  reads  as  follows: 

''18.  The  said  District  Court  erred  in  not 
rendering  judgment  for  petitioner  Coggeshall 
Launch  Company  on  the  pleadings." 

Assignment  17  raises  the  question  whether  in  the 
absence  of  sufficient  pleadings  any  evidence  adduced 
by  claimant  was  competent,  relevant  or  material 
and  reads  as  follows : 

"17.  The  said  District  Court  erred  in  not 
sustaining  the  o))jection  of  proctor  for  peti- 
tioner Coggeshall  Launch  Company  that  all 
evidence  introduced  by  claimant  was  incom- 
petent, irrelevant  and  immaterial." 

The  second  group  of  assignments  present  the 
question  whether  any  negligence  by  the  Coggeshall 
Launch  Company,  resulting  in  the  death  of  Early, 
has  been  proven.  This  gToup  includes  assignments 
of  errors  5,  10,  11,  12,  13,  15. 

In  Assignment  10  the  point  is  made  that  there 
was  no  negligence;  that  Coggeshall  Launch  Com- 
pany was  not  negligent  in  failing  to  put  a  bar 
across  the  cargo-port  door.  Assignment  10  reads 
as  follows: 

"10.  The  said  District  Court  erred  in  find- 
ing that  the  petitioner  Coggeshall  Launch  Com- 
pany was  negligent  in  failing  to  put  up  a 
bar  across  a  cargo-port  door  and  thereupon 
rendering  judgment  in  favor  of  said  claim- 
ant." 


In  Assignment  11,  the  point  is  made  that  Cog- 
geshall  Launch  Company  was  not  negligent  b}^  fail- 
ing to  protect  and  warn  passengers  against  opening 
the  cargo-port  door.  Assignment  11  reads  as  fol- 
lows: 


''11.  The  said  District  Court  erred  in  finding 
that  the  petitioner  Coggeshall  Launch  Com- 
pany had  not  protected  and  warned  passengers 
against  opening  of  the  cargo-port  door  by  said 
passengers  and  thereupon  rendering  judgment 
in  favor  of  said  claimant." 

In  Assignments  12  and  13  the  point  is  made  that 
Coggeshall  Launch  Company  was  not  negligent  in 
failing  to  prevent  passengers  from  opening  the 
cargo-port  door  after  having  knowledge  of  the 
custom  of  opening  the  door.  Assignments  12  and 
13  read  as  follows: 

''12.  The  said  District  Court  erred  in  find- 
ing that  knowledge  of  the  custom  of  pas- 
sengers opening  the  cargo-port  door  against 
orders  of  the  petitioner  Coggeshall  Launch 
Company  was  negligence  by  the  said  petitioner 
and  thereupon  rendering  judgment  in  favor 
of  said  claimant. 

13.  The  said  District  Court  erred  in  finding 
that  the  death  of  George  D.  Early  resulted 
from  a  failure  by  petitioner  Coggeshall  Launch 
Company  to  prevent  the  continuance  of  the 
custom  of  passengers  to  open  the  cargo-port 
door  and  thereupon  rendering  judgment  in 
favor  of  said  claimant." 

In  Assignment  15  the  point  is  made  that  Cog- 
geshall Launch  Company  was  not  negligent  in  oper- 
ating the  "Antelope"  with  a  crew  one  man  short 


and   failing   to   place    the   bar   across   opening    of 
cargo-port  door.     Assignment  15  reads  as  follows: 

^'15.  The  said  District  Court  erred  in  find- 
ing that  the  death  of  George  D.  Early  re- 
sulted from  the  negligence  of  the  petitioner 
Coggeshall  Launch  Company  in  operating  the 
steam  vessel  'Antelope'  with  a  crew  one  man 
short,  the  failure  to  have  another  member  to 
perform  the  duties  of  said  absent  member  of 
the  crew  and  to  put  up  the  bar  in  the  cargo- 
port  door  of  the  steam  vessel  'Antelope',  and 
to  thereupon  render  judgment  in  favor  of  said 
claimant." 

The  third  group  of  assignments  presents  the 
question  whether  the  proximate  cause  of  deced- 
ent's death  was  not  the  negligence  of  Early,  of  his 
companions  or  of  Early  and  his  companions. 
These  assignments  are  8  and  9  and  read  as  follows: 

"8.  The  said  District  Court  erred  in  failing 
to  find  that  the  death  of  George  D.  Early  re- 
sulted from  the  concurrent  negligent  act  or 
acts  of  George  D.  Early,  one  Emmett  Whelihan 
and  one  Alva  Moss,  and  thereupon  to  enter 
judgment  in  favor  of  petitioner  Coggeshall 
Launch  Company. 

9.  The  said  District  Court  erred  in  failing 
to  find  that  the  death  of  George  D.  Early 
resulted  from  the  negligent  act  of  one  Emmett 
Whelihan  or  from  the  negligent  act  of  one 
Alva  Moss  or  from  the  concurrent  negligent 
act  of  one  Emmett  Whelihan  and  one  Alva 
Moss  and  thereupon  to  enter  judgment  in 
favor  of  petitioner  Coggeshall  Launch  Com- 
pany." 

The  fourth  group  of  assignments  presents  the 
question    of    contributory   negligence    on    the    part 
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of  the  deceased.     This  group   of   assignments  in- 
cludes Assignments  7  and  16. 

The  point  made  by  Assignment  7  is  that  the  de- 
ceased's conduct  was  negligent  and  contributed  to 
his  death.    Assignment  7  reads  as  follows: 

"7.  The  said  District  Court  erred  in  fail- 
ing to  find  that  the  death  of  George  D.  Early 
resulted  from  his  contributory  negligence  and 
thereupon  to  render  judgment  in  favor  of 
petitioner  Coggeshall  Launch   Company." 

The  point  made  by  Assignment  16  is  that  the 
deceased  was  guilty  of  contributory  negligence  in 
helping  to  create  the  opening  through  which  he 
fell  to  his  death.    Assignment  16  reads  as  follows: 

"16.  The  said  District  Court  erred  in  not 
finding  that  the  death  of  George  D.  Early  re- 
sulted from  the  contributory  negligence  of  said 
George  D.  Early  in  that  he  assisted  in  creating 
the  open  unprotected  doorway  through  which 
he  fell  to  his  death,  and  in  that  he  approached 
a  doorway  which,  as  was  apparent  to  said 
George  D.  Early,  was  unprotected." 


TOPIC  III. 
Brief  of  the  Argument. 

The  argument  of  the  appellant  will  take  the 
following  course: 

1.  That  from  the  condition  of  the  pleadings  in 
this  cause,  the  petitioners  were  entitled  to  a  judg- 
ment on  the  pleadings   (Assignments  17  and  18). 


2.  That  no  negligence  by  Coggeshall  Launch 
Company  resulting  in  the  death  of  Early  has  been 
proven  (Assignments  5,  10,  11,  12,  13,  15). 

3.  That  the  facts  disclose  that  the  proximate 
cause  of  the  accident  was  the  negligence  of  Early 
or  of  his  companions  (Assignments  8  and  9). 

4.  That  the  facts  disclose  that  Early  was  guilty 
of  contributory  negligence  (Assignments  7  and  16). 


SUBTOPIC  I. 

FROM  THE  CONDITION  OF  THE  PLEADINGS  THE  PETITIONERS 
WERE  ENTITLED  TO  A  JUDGMENT  ON  THE  PLEADINGS. 

As  stated  in  the  Statement  of  Facts,  the  claimant 
has  not  stated  a  cause  of  action  in  her  answer. 
The  answer  of  the  claimant  is  set  forth  on  pages 
47  to  52  inclusive  of  the  Apostles.  At  the  trial  of 
the  cause,  and  after  introducing  evidence  to  prove 
petitioner's  lack  of  privity  or  knowledge,  and  prior 
to  the  presentation  of  claimant's  case  the  petitioner 
made  a  general  objection  to  the  admission  of  any 
evidence  by  claimant.  The  objection  and  ruling 
are  as  follows: 

Page  78,  Apostles. 

"Mr.  CooNAN.  I  desire  to  object  to  each 
and  every  question  which  is  asked  by  the  claim- 
ant upon  his  cause  of  action  upon  the  ground 
that  each  and  every  question  is  immaterial, 
irrelevant  and  incompetent;  and  any  cross- 
examination  that  I  may  make  of  any  witness 
is  not  to  be  considered  as  a  waiver  of  that 
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objection  upon  my  part,  or  any  witness  that  I 
might  introduce.  The  only  way  I  can  safe- 
guard my  rights  is  by  a  general  objection  of 
that  character. 

The  Court.     Objection  overruled. 

Mr.   CooNAN.     Exception. ' ' 

In  the  judgment  of  the  Court,  also,  the  motion 
for  judgment  on  the  pleadings  is  denied  (page  298, 
Apostles). 

In  view  of  this  situation  it  is  the  contention  of 
appellant  that  the  petition  is  affirmative  only  in  its 
jurisdictional  allegation,  and  is  negative  in  all 
others;  that  the  answer,  and  not  the  claim  must 
state  affirmatively  a  good  cause  of  action,  and  must 
state  the  petitioners'  negligence  specifically  in  order 
to  raise  an  issue  with  the  petition. 

The  basis  of  the  above  contention  is  contained 
in  Admiralty  Rule  27 : 

''In  all  libels  in  causes  of  civil  and  maritime 
jurisdiction,  whether  in  rem  or  in  personam, 
the  answer  of  the  defendant  to  the  allegations 
in  the  libel  shall  be  on  oath  or  solemn  affirma- 
tion; and  the  answer  shall  be  full  and  explicit 
and  distinct  to  each  separate  article  and  sepa- 
rate allegation  in  the  libel,  in  the  same  order 
as  numbered  in  the  libel,  and  shall  also  answer 
in  like  manner  each  interrogatory  propounded 
at  the  close  of  the  libel." 

The  applicability  of  this  rule  to  a  limitation  of 
liability  proceeding,  and  a  construction  thereof  is 
ably  set  forth  in  the  following  words  of  the  Court 
in  In  re  Starin,  173  Fed.  721,  at  page  722: 
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"It  has  been  held  in  In  re  Davidson  S.  S. 
Co.  (D.  C),  133  Fed.  411,  that  in  proceedings 
to  limit  liability  an  answer  to  a  petition,  under 
rule  56  of  the  Supreme  Court  of  the  United 
States  (29  Su}).  Ct.  xlvi),  should  be  full  and 
explicit,  to  the  extent  required  b}'  rule  27 
(29  Sup.  Ct.  xlii)  in  answering  a  libel.  And 
it  was  further  held  in  that  case  that  an  allega- 
tion in  the  petition  of  freedom  from  fault  was 
sufficient  to  form  the  issue  I'aised  by  allegations 
of  fault  in  the  answer  interposed  by  a  claimant. 
But  the  allegations  of  fault  were  to  be  stated 
so  as  to  meet  the  provisions  of  rule  23  (29  Sup. 
Ct.  xli),  governing  a  libelant's  charges  of  lia- 
bility. As  to  such  allegations  the  petitioner 
becomes  a  respondent,  and,  accoi'ding  to  the 
decision  in  the  Davidson  case,  may  interpose 
reply  to  the  claimant's  allegations,  if  he  sees  fit. 
Further,  the  claimant  must  prove  his  allegations 
of  fault  by  affirmative  evidence  other  than  the 
mere  presumption  arising  from  the  accident 
itself. 

It  is  urged  by  the  claimants  herein  that  their 
general  denial,  or,  in  other  words,  their  denials 
of  the  allegations  of  the  petition,  are  sufficient 
to  raise  the  issue  involved.  But  it  is  thought 
that  a  libelant  should  not  be  called  upon  to 
contest  without  notice  any  issue  that  might  be 
raised  upon  the  trial  under  a  mere  denial  of 
his  averment  that  the  vessel,  its  officers  and 
navigators,  and  the  owner  thereof,  were  free 
from  fault." 

Further  on  and  at  page  723,  the  Court  continues: 

"The  case  of  The  Fri  (D.  C),  140  Fed.  123, 
In  re  Stai-in  (D.  C),  151  Fed.  274,  and  McGill  v. 
Michigan  S.  S.  Co.,  144  Fed.  788,  75  C.  C.  A.  518, 
all  bear  out  the  view^  that  the  person  alleging 
negligence  should  specify  that  negligence  to  the 
extent  of  framing  a  proper  isxSue;  and  it  would 
not  appear  that   a  mere   general   denial,   or   a 
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specific  charge  of  negligence  in  general  terms, 
can  inform  the  parties  or  the  court,  to  the  extent 
that  good  pleading  requires,  where  the  negli- 
gence charged  is  based  upon  some  particular 
defect,  or  some  definite  omission  constituting  a 
failure  to  exercise  proper  care." 

See,  also,  in  this  connection  the  case  of  Pere  Mar- 
quette 18,  203  Fed.  131. 

The  requirement  that  the  answer  must  be  full 
and  explicit  in  effect  compels  pleading  a  good  cause 
of  action  for  negligence  in  the  answer.  The  Court 
in  In  re  Davidson  S.  S.  Co.,  133  Fed.  411,  states 
the  rule  at  page  412 : 

''The  claimant,  though  called  into  court  by 
the  monition  to  prove  any  claim  it  may  have, 
must  prove  that  the  damage  w^as  caused  by  fault 
of  petitioner's  steamer,  or  fail  of  recovery. 
The  petitioner  is  relieved  from  confession  of 
liability  by  the  allegations  to  that  end  in  a 
petition;  but  those  allegations  are  incidental 
only,  and  do  not  enter  into  the  consideration 
of  the  primary  and  independent  issue  tendered 
by  the  petition  to  limit  liability.  Nor  can  they 
serve  to  relieve  the  claimant  of  the  need  to 
state  and  prove  a  cause  of  action  when  the  issue 
of  liability  is  reached  without  violating  well- 
settled  general  rules  governing  such  issues ;  and 
these  rules,  under  the  limited  liability  act,  do 
not  impress  me  as  intending  such  I'eversal  of 
the  established  order  of  pleading  and  proving 
liabihty." 

The  preceding  statements  bring  out  the  fact  that 
the  law  of  pleading  in  a  limitation  proceeding  de- 
mands that  he  who  charges  negligence  must  set 
forth  a  good  cause  of  action  and  prove  the  same; 
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that  the  cause  of  action  must  be  as  full  and  explicit 
as  a  libel;  that  the  general  rules  of  pleading  have 
not  been  wiped  out  in  this  character  of  proceeding. 
In  the  case  now  before  this  Court,  the  answer  does 
not  state  a  cause  of  action;  it  does  not  set  forth  a 
full  and  explicit  statement  of  what  the  negligence 
consisted. 

It  will  doubtless  be  contended  that  the  claim  set 
forth  a  good  cause  of  action  and  that  alone  should 
suffice.  But  the  law  does  not  so  read.  The  section 
of  Rule  56  which  refers  thereto  is  as  follows : 

"  *  *  *  and  any  person  or  persons 
claiming  damages  as  aforesaid,  and  who  shall 
have  presented  his  or  their  claim  to  the  com- 
missioner under  oath  shall  and  ma\'  answer 
such  libel  or  petition.     *     *     ''     " 

In  other  words  the  claim  is  the  basis  for  the 
answer.  It  is  not  the  same  writing.  It  is  not  even 
a  pleading.  It  is  a  formality  required  to  give  the 
right  to  file  an  answer. 

We  cannot  doubt  but  that  it  is  the  duty  of  the 
District  Court  to  have  allowed  the  petitioners  to 
offer  evidence  of  a  general  character  to  prove  lack 
of  privity  or  knowledge  and  then  refused  permis- 
sion to  the  claimant  to  introduce  any  evidence  at  all. 
This  was  done  in  the  case  of  John  H.  Storin,  175 
Fed.  527.    The  Court  there  states  at  page  528 : 

'*In  the  present  action  it  would  be  more  logi- 
cal and  practicable  to  grant  the  motion  of  the 
claimants  to  strike  out  their  answer,  leaving 
them  with  but  a  general  denial,  and  forbidding 
them  upon  the  trial  to  introduce  testimony  upon 
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the  claim  of  unseaworthiness  or  negligence  as 
to  the  matters  covered  by  the  particulars 
ordered.  Thus  the  petitioners  will  have  simply 
the  burden  of  establishing  the  prima  facie  cause 
in  those  regards,  and  the  situation  will  be 
simplified.  This  would  be  in  effect  a  compliance 
with  rule  30  of  the  Supreme  Court  of  the 
United  States  (29  Sup.  Ct.  xlii)  so  far  as  it  is 
applicable." 

The  preceding  cases  prove  that  the  answer  filed 
by  claimant  herein,  raised  no  issue ;  that  the  petition 
for  limitation  of  liability  stands  alone;  that  all 
evidence  introduced  was  relevant  to  no  issue  raised 
and  that  judgment  on  the  pleadings  should  be 
ordered  in  petitioner's  favor. 


SUBTOPIC  II. 

NO  NEGLIGENCE  RESULTING  IN  THE  DEATH  OF  EARLY 
HAS  BEEN  PROVEN. 

A.  The  common  carrier  owes  only  a  high  degree 
of  care  to  passengers. 

In  the  case  of  Elder  Dempster  Shipping  Co.  v. 
Pouppirt,  125  Fed.  732,  at  page  736,  the  Court  in 
considering  the  care  owing  to  a  passenger,  said : 

"Assuming  that  the  libelant  occupied  the 
position  of  a  passenger  in  this  steamship,  and 
that  as  to  him  the  ship  was  a  common  carrier, 
what  was  the  responsibility  of  the  shipowner 
to  him?  In  Boyce  v.  Anderson,  2  Pet.  150, 
7  L.  Ed.  379,  Chief  Justice  Marshall,  after 
stating  the  doctrine  of  the  common  law  that 
a  carrier  is  responsible  for  every  loss  which 
is  not  produced  by  inevitable  accident,  says  that 
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this  doctrine  cannot  be  applied  in  the  case  of 
passengers,  living  beings,  over  whom  the  carrier 
cannot  have  the  same  control  as  he  has  over 
inanimate  matter.  He  applies  this  modification 
of  the  doctrine  to  the  carriage  of  slaves,  and 
says  that  in  that  case  the  carrier  was  only 
liable  for  ordinary  neglect,  that  being  the  law 
with  respect  to  the  carriage  of  passengers." 

This  case  is  extremely  valuable  for  the  extended 
discussion  of  the  question  of  care. 

In  the  case  of  The  City  of  Boston,  159  Fed.  261, 
the  Court  states  at  page  266: 

''But  the  degree  of  care  and  diligence  re- 
quired of  carriers  of  passengers  under  any  cir- 
cumstances is  not  necessarily  the  utmost  care 
and  diligence  which  men  are  capable  of  exer- 
cising, it  is  'the  utmost  care  consistent  with  the 
nature  of  the  undertaking,  and  with  a  due 
regard  for  all  other  matters  which  ought  to  be 
considered  in  conducting  the  business'  ''. 

In  the  case  of  Pratt  v.  North  German  Lloyd,  184 
Fed.  303,  at  page  304,  the  rule  was  thus  stated : 

"The  trial  judge  having  charged  the  jury 
very  fully  to  the  effect  that  the  defendant  was 
bound  to  exercise  reasonable  care  under  the 
circumstances,  the  plaintiff  asked  him  to  charge 
that  the  defendant  owed  the  plaintiff  'very 
great  care'.  He  declined  to  charge  otherwise 
than  he  had  charged.  We  think  the  charge  was 
right.  'Very  great  care'  is  an  unmeaning 
phrase,  and  the  jurv  in  determining  what  was 
reasonable  care  with  reference  to  the  circum- 
stances would  necessarily  determine  whether  it 
was  great  or  very  great.  Such  expressions  as 
'the  utmost  care 'or  'the  highest  degree  of  care' 
and  so  forth  are  appropriate  to  the  seaworthiness 
or  roadworthiness  of  the  vehicle  of  transporta- 
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tion.  or  to  things  inherently  dangerous.  Obvi- 
ously the  degree  of  care  appropriate  to  boilers 
or  to  the  sufficiency  of  the  hull  of  a  steamer  or 
the  hod,y  of  a  car  or  stage  is  very  different  from 
the  degree  of  care  required  with  reference  to 
the  washing  of  decks  or  the  maintenance  of  a 
window  sash  or  a  curtain  hook." 

From  the  preceding  we  may  state  that  the  follow- 
ing propositions  of  law  are  established: 

1.  That  a  common  carrier,  though  an  insurer  of 
goods,  is  not  an  insurer  of  passengers  as  the  latter, 
as  living  beings,  have  intelligence  and  volition  and 
will  not  stay  where  placed. 

2.  The  care  which  must  be  exercised  is  the 
utmost  consistent  with  the  nature  of  the  under- 
taking and  with  a  due  regard  for  all  matters  to 
be  considered  in  conducting  a  business. 

3.  The  care  varies  in  regard  to  the  particular 
part  of  the  vehicle  it  refers  to. 

Applying  the  law  above  stated  to  the  particular 
case,  the  Court  must  consider  the  fact  that  to 
Early  as  a  living  being  with  intelligence,  was  not 
due  extraordinary  care.  He  was  expected  to  use 
his  intelligence  in  conducting  himself  about  the  ship. 
He  knew  the  ship,  having  travelled  on  it  for  five 
years  (page  79,  Apostles).  He  knew  the  proximity 
of  the  water  to  the  cargo-port  door,  and  he  knew 
that  he  was  supposed  to  leave  that  door  alone 
(page  222,  Apostles).  In  spite  of  that  fact  he  did 
open  the  door  and  took  the  position  which  resulted 
in  his  death. 
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Moreover  the  company  is  not  called  upon  to 
display  care  in  regard  to  matters  incident  to  trans- 
portation, that  it  is  to  the  hull  and  boilers  of  the 
ship.  The  court  must  consider  the  nature  of  the 
fault  charged,  which  consisted  at  most,  in  not  pro- 
tecting an  individual  against  a  known  custom  of 
opening  the  door,  a  custom  which  did  not  result 
in  a  foreseen  accident.  In  this  reference  it  is 
noteworthy  that  an  accident  of  this  character  never 
had  occurred  on  the  ''Antelope"  prior  to  this  time 
and  that  in  spite  of  the  fact  that  she  had  carried 
hundreds  of  thousands  of  passengers  (page  187, 
Apostles).  See  The  Southside,  155  Fed.  364.  The 
Court  must  also  consider  the  character  of  Hum- 
boldt Bay,  that  it  is  a  small  bay  and  not  rough, 
and  that  the  trip  was  of  only  fifteen  minutes  dura- 
tion (page  185,  Apostles).  Furthermore,  the  Court 
must  consider  the  nature  of  the  business  which 
called  for  only  three  trips  a  day  and  which  did 
not  justify  the  employment  of  a  larger  number  of 
employees  to  operate  the  boat,  either  from  the 
standpoint  of  the  business  carried  on,  the  nature 
of  the  voj^age  nor  the  capital  invested.  In  view 
of  all  these  considerations  we  think  that  the  Court 
will  hold  that  the  care  exhibited  by  the  Coggeshall 
Launch  Companv  was  sufficient. 

B.  In  order  to  justify  a  decree  against  the 
owners  of  the  ship,  the  negligence  charged  must 
have  been  a  contributing  cause  to  the  injury. 

^      This  proposition  but  states  the  rule  that  there 
must  have  been  a   causal  connection  between  the 
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negligence  charged  and  the  injury.     The  rule  of 

causal  connection  is  fully  discussed  in  the  case  of 

MiUvaukee  Ry.   Co.  v.  Kellogg,  94  U.   S.  469;  24 
L.  Ed.  256,  where  the  Court  states  at  page  474 : 

"The  true  rule  is,  that  what  is  the  proximate 
cause  of  an  injury  is  ordinarily  a  question  for 
the  jury.  It  is  not  a  question  of  science  or  of 
legal  knowledge.  It  is  to  be  determined  as  a 
fact,  in  view  of  the  circumstances  of  fact  attend- 
ing it.  The  primary  cause  may  be  the  proxi- 
mate cause  of  a  disaster,  though  it  may  operate 
through  successive  instruments,  as  an  article  at 
the  end  of  a  chain  may  be  moved  by  a  force 
applied  to  the  other  end,  that  force  being  the 
proximate  cause  of  the  movement,  or  as  in  the 
oft  cited  case  of  the  squib  thrown  in  the  market 
place.  Scott  v.  Shepherd  (Squib  case),  2  W.  Bl. 
892.  The  question  always  is:  was  there  an 
unbroken  connection  between  the  wrongful  act 
and  the  injury,  a  continuous  operation?  Did 
the  facts  constitute  a  continuous  succession  of 
events,  so  linked  together  as  to  make  a  natural 
whole,  or  was  there  some  new  and  independent 
cause  intervening  between  the  wrong  and  the 
injury?  It  is  admitted  that  the  rule  is  difficult 
of  application.  But  it  is  generally  held,  that 
in  order  to  warrant  a  finding  that  negligence, 
or  an  act  not  amounting  to  wanton  wrong,  is 
the  proximate  cause  of  an  injury,  it  must  ap- 
pear that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  negligence  or  wrongful 
act,  and  that  it  ought  to  have  been  foreseen 
in  the  light  of  the  attending  circumstances. 
These  circumstances  in  a  case  like  the  present, 
are  the  strength  and  direction  of  the  wind,  the 
combustible  character  of  the  elevator,  its  great 
height  and  the  proximity  and  combustible 
nature  of  the  saw-mill  and  the  piles  of  lumber. 
Most  of  these  circumstances  were  ignored  in 
the  request  for  instruction  to  the  jury.    Yet  it 
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is  obvious  that  the  immodiate  and  inseparable 
consequences  of  negligently  firing  the  elevator 
would  have  been  very  different  if  the  wind  had 
been  less,  if  the  elevator  had  been  a  low  building 
constructed  of  stone,  if  the  season  had  been 
wet  or  if  the  lumber  and  the  mill  had  been 
less  combustible.  And  the  defendants  might 
well  have  anticipated  or  regarded  the  probable 
consequences  of  their  negligence  as  much  more 
far  reaching  than  would  have  been  natural  or 
probable  in  other  circumstances.  We  do  not 
say  that  even  the  natural  and  probable  conse- 
quences of  a  wrongful  act  or  omission  are  in 
all  cases  to  be  chargeable  to  the  misfeasance  or 
nonfeasance.  They  are  not  when  there  is  a 
sufficient  and  independent  cause  operating  be- 
tween the  wrong  and  the  injury.  In  such  a 
case  the  resort  of  the  sufferer  must  be  to  the 
originator  of  the  intermediate  cause.  But  when 
there  is  no  intermediate  efficient  cause,  the 
original  wrong  must  be  considered  as  reaching 
to  the  effect,  and  proximate  to  it.  The  inquiry 
must,  therefore,  always  be  whether  there  was 
any  intermediate  cause  disconnected  from  the 
primary  fault,  and  self  operating,  which  pro- 
duced the  injury." 

The  citation  brings  out  clearly  and  forcibly  the 
rule  that  the  negligence  and  injury  must  be  linked 
together  as  a  natural  whole  without  a  new  and 
independent  cause  intervening  between  the  wrong 
and  the  injury. 

Consequently,  if  the  Coggeshall  Launch  Company 
was  negligent  in  failing  to  have  a  full  complement 
of  men,  nevertheless,  unless  this  was  a  proximate 
cause  of  the  injury  complained  of,  no  recovery  could 
be  had.  This  is  true  even  if  the  negligence  consisted 
in  a  public  wrong.     It  is  a  well  known  rule  that 
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public  wrong  will  not  be  a  basis  of  negligence  unless 
it  was  the  proximate  cause  of  the  injury.  If  a 
driver  of  an  automobile  injures  a  person  his  negli- 
gence can  not  be  proven  by  the  fact  he  was  carrying 
a  concealed  weapon  in  violation  to  a  city  ordinance. 
This  principle  is  recognized  in  Admiralty.  In  the 
case  of  Boston  Marine  Ins.  Co.  v.  Lumber  Co.,  197 
F.  703,  we  have  a  situation  where  the  steam  vessel 
''San  Pedro"  went  to  sea  one  man  short,  which 
was  contrary  to  the  rules  and  regulations  of  the 
inspectors.  The  Circuit  Court  of  Appeals  in  uphold- 
ing a  District  Court  judgment  that  there  was  no 
causal  connection  between  the  shortage  and  the 
accident  states  on  page  706: 

''On  the  voyage  on  w^hich  the  collision  oc- 
curred, the  San  Pedro  was  one  man  short  of 
the  number  of  seamen  required  by  her  certificate 
of  inspection,  and  it  is  urged  that  the  trial 
court  erred  in  finding  that  that  shortage  was 
not  one  of  the  proximate  causes  of  the  loss, 
that,  if  there  had  been  a  full  crew,  a  man 
might  have  been  stationed  between  the  lookout 
and  the  officer  on  the  bridge,  to  pass  the  word 
from  the  former  to  the  latter.  But  there  is  no 
evidence  that  on  any  prior  voyage  any  such 
practice  had  ever  been  adopted,  or  that  there 
was  any  necessity  therefor,  or  that  such  an 
intermediate  lookout  would  have  been  employed 
if  the  complement  of  the  crew  had  been  full. 
There  was  no  legal  requirement  for  the  use 
of  such  an  intermediary,  and  there  is  no  proof 
whatever  that  the  mate  did  not  hear  all  the 
calls  of  the  lookout." 

In  the  case  of  Gretschmann  v.  Fix,  189  Fed.  716, 
a   situation    was    considered    where    there    was    an 
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inspector's  regulation  that  every  barge  carrying 
passengers  in  tow  and  engaged  in  excursions  should 
be  supplied  with  two  yawl  boats,  one  to  be  manned 
and  towed;  where  the  deckhand  running  the  yawl 
boat  left  the  same  to  get  a  drink  of  water;  where 
the  deceased  entered  the  yawl  during  the  deck- 
hand's absence,  and  fell  overboard  and  was  drowned. 
The  Court  states  the  law  to  the  situation  in  the  fol- 
lowing words  on  page  718 : 

"Hence  it  must  be  affirmatively  shown  that 
the  respondents,  owners  of  the  vessels,  were 
negligent  as  a  result  of  which  the  injury  was 
sustained,  and,  furthermore,  that  the  decedent 
was  free  from  contributorv  negligence.  Robin- 
son V.  Detroit  &  C.  Navigation  Co.,  73  Fed.  883, 
20  C.  A.  86;  The  A.  W.  Thompson  (D.  C), 
39  Fed.  115;  The  Citv  of  Norwalk  (D.  C).,  55 
Fed.  98. 

Giving  force  and  effect  to  this  rule  it  is 
difficult  to  perceive  how  the  libelant  may  be 
permitted  to  recover  herein.  It  is  impossible 
to  say  that  the  decedent  would  not  have  entered 
the  lifeboat  if  it  had  been  properly  manned. 
It  is  idle  to  indulge  in  any  speculation  as  to 
what  would  have  occurred  if  the  deckhand  Firm 
had  remained  on  tlie  lifel)oat  or  if  the  decedent's 
associate  had  not  first  taken  a  seat  therein.  It 
is  thought  impossible  to  determine  that  the 
fatality  was  due  to  any  other  cause  than  the 
voluntary  and  obviously  negligent  act  of  the 
decedent  in  placing  himself  in  the  lifeboat — a 
dangerous  place.  He  clearly  had  no  right  or 
license  to  enter  it  even  though  it  was  un- 
attended. His  stumbling  or  slipping  while  in 
the  act  of  leaving  the  boat,  as  a  result  of  which 
he  fell  into  the  river,  was  the  consequence  of 
his  initial  negligent  act.  The  asserted  negli- 
gence of  the  respondents  in  failing  to  have  a 
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man  in  the  lifeboat  at  the  precise  time  the 
decedent  boarded  her  was  not  the  direct  cause 
of  the  drowning.  The  absence  from  his  post 
of  the  man  appointed  to  man  the  yawl  boat  was 
not  the  approximate  cause  of  the  regrettable 
occurrence.  His  absence  was  not  an  invitation 
to  the  decedent  to  draw  the  boat  to  the  stern 
of  the  barge  and  seat  himself  in  her,  as  she  ob- 
viously was  not  provided  for  such  use.  Neither 
the  master  of  the  steamer  nor  any  one  in  charge 
of  the  barge  had  warning  of  the  decedent's 
intentions,  and  they  could  not  be  expected  to 
have  anticipated  them.  The  Supervising  In- 
spectors' rule  was  not  designed  to  prevent  pas- 
sengers from  negligently  entering  the  yawl  boat ; 
its  primary  purpose  is  to  assist  in  relieving  or 
rescuing  passengers  who  might  fall  overboard 
and  to  give  relief  in  case  of  other  accident  or 
danger  to  those  on  board." 

The  three  decisions,  unquestionably  law,  deter- 
mine that  in  order  to  permit  a  recovery,  the  death 
of  Early  must  have  been  the  direct  consequence  of 
some  negligence  by  the  petitioners;  that  a  negli- 
gence which  has  no  causal  connection  with  the 
injury  is  not  a  basis  for  a  negligence  action;  that 
an  intervening  cause  will  destro}^  a  causal  connec- 
tion once  established.  The  law,  as  contained  in  the 
decision  applied  to  the  particular  case,  concludes 
that  the  violation  of  the  inspectors'  regulation  does 
not  of  itself  prove  negligence ;  the  fact  that  the  boat 
operated  with  one  man  short  was  not  the  proximate 
cause  of  the  death  of  Early.  The  presence  of  that 
man  would  not  have  prevented  the  accident,  as 
he  was  stationed  on  the  upper  deck  (page  184, 
Apostles)  ;  and  assuming  that  the  absence  of  the 
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man  afforded  the  opportunity  for  Early  to  open 
the  door,  as  in  the  Gretschmann  case,  which  it  did 
not,  still  the  closed  door  was  not  an  invitation  for 
Early  to  open  the  same.  The  death  of  George  D. 
Early  was  the  result  of  his  own  initial  negligent  act 
in  opening  that  door  contrary  to  warning  by  the 
boat  (page  222,  Apostles),  an  act  which  exposed 
him  to  a  danger  resulting  in  the  loss  of  his  life. 


SUBTOPIC  III. 

THE  FACTS  DISCLOSE  THAT  THE  PROXIMATE  CAUSE  OF  THE 
ACCIDENT  WAS  THE  NEGLIGENCE  OF  EARLY  OR  OF  HIS 
COMPANIONS. 

This  proposition  is  here  given  a  consideration 
upon  the  assumption  that  Early  and  his  com- 
panions were  warned  not  to  touch  the  door  which, 
when  opened  by  them,  afforded  the  space  through 
which  Early  fell  into  the  water.  There  is  consider- 
able evidence  of  such  warning  not  to  open  the  door 
being  given  and  was  so  found  by  the  District  Court, 
which,  however,  w^as  not  satisfied  that  the  warning 
had  been  heard  by  Early,  and  which  contended  that 
the  attempts  to  enforce  the  warning  eventually 
resulted  in  acquiescence  to  the  same. 

In  considering  the  proposition  of  this  subtopic 
it  is  necessary  to  also  consider  a  number  of  rules 
of  law  which  bear  upon  it.  In  particular  appellant 
believes  that: 

a.  Where  a  position  on  or  mode  of  egress  from 
a  carrier  is  dangerous,  and  the  danger  is  apparent, 
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a  passenger  can  not  recover  for  injuries  caused 
while  occupying  the  dangerous  position  or  taking 
the  dangerous  mode  of  egress. 

b.  Where  the  passenger  was  requested  not  to 
occup3^  a  dangerous  position  and  refused  to  comply, 
he  assumes  the  dangers  attendant  upon  occupying 
the  same. 

c.  Where  the  carrier  had  a  rule  that  a  certain 
position  on  the  carrier  should  not  be  occupied  by 
passengers  and,  although  it  publishes  the  same,  does 
not  enforce  the  rule,  and  the  passenger  is  injured 
by  violating  the  same,  mere  non-interference  of  the 
carrier  does  not  vitiate  the  risk  assumed  by  the 
passenger. 

d.  Where  an  accident  occurred  in  an  unforeseen 
way,  the  carrier  is  not  liable,  and  the  fact  that  a 
notice  has  been  given  warning  a  passenger  away 
from  the  particular  place,  is  not  necessarily  evidence 
that  the  accident  could  have  been  foreseen. 

A.  Where  a  position  on  or  mode  of  egress  from 
a  carrier  is  dangerous  and  the  danger  is  apparent, 
a  passenger  can  not  recover  for  injuries  incurred 
while  occupying  the  dangerous  position  or  taking 
the  dangerous  mode  of  egress. 

In  the  case  of  Plant  Ins.  Co.  v.  Cook,  85  Fed.  611, 
the  Court  was  confronted  with  a  situation  where 
the  carrier  had  provided  a  rough  gangplank  with  a 
row  of  cleats  extending  down  a  slippery  incline; 
where  the  passenger  disregarding  the  two  safe  modes 
of  ingress,   walked  between  the   rough  gangplank 
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and  the  cleated  sections,  slipped  on  the  same  and 
was  injured.  The  Court  in  holding  that  the  injury 
was  the  result  of  the  negligence  of  the  passenger 
states  at  page  613 : 

"It  is  certainly  well  established,  and  should 
be  thoroughly  understood,  that  passengers  can- 
not willfully  disregard  the  measures  provided 
by  transportation  companies  for  their  protec- 
tion and  safety,  and  deliberately  go  between 
and  past  them,  onto  slippery  and  dangerous 
places,  and  thus  cause  their  injury,  and  then 
recover  damages.  If  this  were  possible,  it 
would  be  difficult  to  conceive  of  a  condition 
where  the  compan.y  would  not  be  liable  for  acci- 
dent under  any  circumstances,  regardless  of 
the  amount  of  care  they  might  take." 

In  the  case  of  Elder  Dempster  Ship  pin  fj  Co.  v. 
Pouppirt,  125  Fed.  732,  the  passenger  went  forward 
from  the  bridge  of  the  carrier,  to  a  point  where  the 
crew  were  tearing  away  certain  housing  which  had 
become  unnecessary.  A  large  timber  was  cast  over- 
board by  the  crew  and  in  swinging  with  the  water, 
the  upper  end,  which  was  still  on  the  ship,  moved 
forward  across  the  deck  and  struck  the  libelant. 
The  Court  states  on  page  739: 

"Why  did  he  go  there?  He  knew  that  on 
the  bridge  he  was  safe.  He  could  not  avoid 
knowing  that  on  the  Montenegro,  where  the 
work  was  going  on,  he  was  in  more  or  less 
danger.  There  certainly  was  no  necessity  for 
him  to  go  down  upon  this  deck.  He  did  it  vol- 
untaril}^  If  he  went  there  from  curiosity,  or 
to  take  exercise,  or  from  any  other  motive,  he 
was  using  his  right  as  a  reasonable  being,  but 
at  the  same  time  he  assumed  the  risk.  He 
could  only  have  been  prevented  from  doing  that 
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which  he  did  by  being  shown  the  danger,  which 
was  unnecessary,  as  he  could  himself  see  it 
without  being  told,  or  by  being  forcibly  arrested, 
carried  back  to  the  cabin,  and  confined  there — 
a  doubtful  proceeding  with  regard  to  one  not 
one  of  the  crew." 

Further  on  the  Court  says: 

''Can  it  be  said  that  under  these  peculiar  and 
unusual  circumstances  the  shipowner  owed  a 
duty  to  the  libelant  to  warn  him  of  that  which 
he  already  knew,  and  to  station  a  man  to  pull 
him  out  of  a  danger  from  Avhich  he,  of  his  own 
prudence,  should  have  retreated?  Unless  there 
was  a  duty  there  was  no  negligence,  and  unless 
there  was  negligence  there  can  be  no  recovery." 

From  the  statement  of  facts  the  Court  concludes 
on  page  740: 

"In  our  opinion,  the  proximate  cause  of  the 
injury  was  the  act  of  the  libelant  himself.  He 
was  in  a  place  in  which  he  had  no  occasion  to  be, 
certainly  no  necessity  for  being.  He  suffered 
the  consequence  of  his  own  act." 

See,  also, 

Strntt  V.  Brooklyn  d  R.  B.  R.  Co.,  45  N.  Y.  S. 

728. 

If  the  rule  set  forth  above  is  correct,  and  if  we 
can  say  in  the  particular  case  that  Early  deliberately 
chose  to  take  a  position  in  a  doorway  opened  by 
himself,  a  doorway  which  opened  directly  upon  the 
deep  waters  of  the  bay,  will  this  Court  not  hold  that 
the  conditions  were  created  by  himself,  and  that  the 
resulting  death  was  caused  by  his  negligence  and 
no  other? 
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A  stronger  case  can  not  be  conceived.  Early  was 
not  a  child.  He  was  a  man  of  twenty  years  (page  79, 
Apostles),  For  five  years  he  had  been  earning  his 
own  livelihood  (page  79,  Apostles).  He  had  worked 
in  a  lumber  mill,  where  the  Court  knows  dangers 
lurk  in  every  saw,  in  every  chute,  in  every  log,  in 
every  gangway  along  which  vehicles  are  passing. 

Early  was  a  grown  man  accustomed  to  looking 
out  for  himself.  More  than  that  he  was  familiar 
with  the  "Antelope"  as  he  had  ti-avelled  on  it  for 
five  years  (page  79,  Apostles).  In  spite  of  his  age 
and  his  intelligence  he  deliberately  opened  a  door, 
and  was  drowned  as  a  result  thereof.  Did  he  not 
go  to  a  place  of  danger  voluntarily  and  was  not 
the  injury  a  result  of  his  own  negligence? 

But  the  Pouppirt  case  was  not  one  where  a  wran- 
ing  was  given.  In  our  case  warning  had  been 
repeatedly  given  (page  222,  Apostles).  Early  is 
deemed  to  know  of  any  warning  which  is  published, 
having  travelled  on  the  boat  for  five  years.  In  view 
of  this  added  factor,  not  found  in  the  Pouppirt  case, 
should  not  the  rule  in  this  case  be  that 

"passengers  cannot  wilfully  disregard  the 
measures  provided  by  transpoi'tation  companies 
for  their  protection  and  safety,  and  delib- 
erately go  *  *  *  onto  *  *  *  dangerous  places'"? 

The  law  has  gone  still  further  than  the  preceding 
decisions  delineate.  It  has  been  determined  that 
where  the  passenger,  not  only  has  not  been  warned 
against  a  particular  dangerous  mode  of  egress,  but 
has  been  practically  invited  to  take  the  particular 
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dangerous  mode,  still  the  passenger  and  not  the 
carrier  is  liable  for  an  injurj^  resulting  from  the 
use.  Watson  v.  Ry.,  a  New  Jersey  case  reported 
19  L.  R.  A.  487,  is  a  case  recognizing  the  principle, 
but  holding  against  the  carrier  because  of  the  facts 
did  not  come  within  the  principle.  The  annotation 
states  that  ''The  interest  of  the  above  case  is  in 
illustration  of  established  principles  in  the  partic- 
ular facts  of  the  case".  As  much  as  is  important  to 
this  discussion  is  contained  in  the  words  of  the  Court 
at  page  488 : 

''The  proofs  satisfactorily  establish  that  the 
plaintiff  was  practically  invited  by  the  defend- 
ant's employees  to  pass  from  the  boat  by  the 
vehicle  way.  The  northerly  passenger  exit 
was  closed.  The  southerly  exit  was  narrow. 
When  the  boat  was  made  fast  to  the  bridge, 
although  there  were  no  animals  or  vehicles 
upon  it,  a  gangplank  or  slide  Avas  drawn  to  it 
from  the  bridge,  and  the  vehicle  way  gate,  be- 
hind which  there  was  a  waiting  crowd,  was 
thrown  open,  as  though  a  signal  to  the  crowd 
to  pass  off  that  way.  The  plaintiff  was  among 
the  first  of  those  who  availed  themselves  of  this 
offered  exit.  The  use  for  which  the  way  he  took 
was  designed,  was  the  transfer  of  controlled 
animals  and  vehicles  to  and  from  the  boat. 
Passage  over  it  brought  to  him  knowledge  of  its 
customary  use,  and  suggested  a  prudent  watch- 
fulness against  the  dangers  attendant  upon  that 
use.  In  other  words,  it  was  a  place  of  obvious 
danger  from  a  certain  use,  against  which  it  was 
the  plaintiff's  duty  to  guard,  and  the  invitation 
to  pass  that  way  did  not  absolve  him  from  the 
reasonable  performance  of  his  duty  in  this 
respect." 
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This  case  concludes  the  claimant  of  any  cause  of 
action.  Early  was  not  invited  to  adopt  a  particular 
position.  He  did  it  of  his  own  volition.  But  even 
if  he  had  been  invited,  still  the  carrier  would  not 
be  liable. 

B.  Where  the  passenger  was  requested  not 
to  occupy  a  dangerous  position  and  he  refused 
to  comply,  he  assumes  the  dangers  attendant  upon 
occupying  the  same. 

In  the  case  of  Fisher  v.  West  Virginia  d  Pitts- 
hurg  Ry.  Co.,  a  West  Virginia  case  reported  in 
23  L.  R.  A.  758,  we  find  a  very  full  and  learned 
discussion  of  the  relative  duties  of  carrier  and 
passenger  in  view  of  a  situation  where  the  passenger 
disobeys  an  order  not  to  ride  upon  the  platform 
of  a  car.  As  the  whole  question  is  much  better  dis- 
cussed in  the  citation  itself  than  it  could  be  by  any 
consideration  given  to  it  by  the  writer  of  this  brief, 
the  writer  recommends  the  case  to  the  Court. 

C.  Where  the  carrier  had  a  rule  that  a  certain 
position  on  the  carrier  should  not  be  occupied  by 
passengers,  and  although  it  publishes  the  same  it 
does  not  enforce  the  rule,  and  a  passenger  is  injured 
by  violating  the  same,  the  mere  non-interference  of 
the  carrier  does  not  vitiate  the  risk  assumed  by  the 
passenger. 

Certainly  the  mere  silent  acquiescence  or  non- 
interference of  the  carrier's  conductor  or  agent  in 
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charge  of  the  vehicle  will  not  authorize  the  person 
to  ride  in  a  place  he  knows  to  be  dangerous. 

Files  V.  Boston  etc.  By.  Co.,  149  Mass.  204; 

21  N.  E.  311;  14  A.  S.  R.  411; 
Radley  v.  Columbia  River  Co.,  44  Ore.  332; 
75  Pac.  212;  1  Am.  Cases  447. 

In  the  case  of  Dodge  v.  Boston  d  B.  S.  S.  Co., 
a  Massachusetts  case  reported  in  2  L.  R.  A.  83,  we 
find  a  situation  where  the  carrier  had  provided  a 
safe  and  convenient  place  for  passengers  to  land 
from  the  saloon  deck,  and  where  in  spite  of  this 
fact,  the  passenger  walked  ashore  over  a  plank 
thrown  from  the  ship  to  the  wharf,  and  was  injured. 
The  Court  stated  its  view  in  no  uncertain  language 
on  page  87 : 

"A  passenger  is  bomid  to  obey  all  reasonable 
rules  and  orders  of  a  carrier  in  reference  to  the 
business.  The  carrier  may  assume  that  he  will 
obey.  And  the  carrier  owes  him  no  duty  to 
provide  for  his  safety  in  acting  in  disobedience. 
His  neglect  of  his  duty  in  disobeying  in  the 
absence  of  a  good  reason  for  it,  will  prevent  his 
recovery  for  an  injury  growing  out  of  it." 

How  do  the  facts  of  our  case  fit  in  with  the  law 
stated  in  the  preceding  cases'?  The  Coggeshall 
Launch  Company  had  reasonable  rules,  and  it  had 
a  right  to  assume  that  Early  would  obey  them.  More- 
over the  Coggeshall  Launch  Company  owed  him  no 
duty  to  provide  for  his  safety  while  he  was  acting 
in  disobedience.  Early  took  a  place  not  appropriate 
for  the  carriage  of  passengers.  There  is  no  evidence 
of   incompetence   or  mismanagement   on   the    part 
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of  the  crew,  nor  was  the  passageway  insecure.  The 
precautions  of  the  company  were  ample.  The  door 
was  enclosed  making  the  lower  deck  a  safe  place  to 
ride.  Early  was  familiar  with  the  boat.  It  required 
no  gi'eat  degree  of  intelligence  to  understand  that 
the  lower  deck  was  more  dangerous  with  the  door 
open,  and  it  was  apparent  why  it  was  closed. 

Certainly,  Early  was  drowned  through  his  own 
negligence. 

D.  Where  an  accident  occurred  in  an  unfore- 
seen way,  the  carrier  is  not  liable  and  the  fact  that 
a  notice  has  been  given  warning  a  passenger  away 
from  a  particular  place  is  not  necessarily  evidence 
that  the  accident  could  have  been  foreseen. 

The  above  proposition  presents  one  phase  of 
appellant's  position.  The  facts  disclose  that  there 
was  no  necessity  of  keeping  the  door  closed  and 
the  bar  up,  as  the  steamship  inspectors  had  required 
the  bar  up  only  when  the  door  was  open  (pages  175, 
177,  Apostles).  The  District  Court  came  to  the 
conclusion  that  in  spite  of  these  regulations,  still 
as  a  matter  of  practice  the  bar  was  always  up  even 
when  the  door  was  closed  (page  278,  Apostles). 
This  conclusion  has  some  basis  of  testimony  upon 
which  to  rest,  but  of  the  nine  witnesses  who  testified 
to  the  fact,  four  unimpeached  witnesses  gave  evi- 
dence that  the  bar  was  often  down  when  the  door 
was  closed  (pages  182,  211,  226,  257,  Apostles). 
Three  testified  they  had  never  seen  the  bar  down 
and  the  door  closed  (pages  85,  121,  139,  Apostles), 
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one  of  whom  was  William  Early,  a  brother  of 
deceased  (page  8,  Apostles),  and  another.  Otto 
Johnson,  had  been  travelling  on  the  "Antelope" 
only  three  or  four  weeks  (page  138,  Apostles)  and 
he  admitted  he  had,  on  the  day  of  the  trial,  made 
a  different  statement  (page  142,  Apostles).  And 
of  the  remaining  witnesses  one  Alva  Moss,  testified 
the  bar  had  always  been  up  (page  105,  Apostles) 
but  admitted  he  had  made  a  contrary  statement  five 
months  before  the  trial  and  the  other  testified  in 
his  direct  examination  that  the  bar  had  always  been 
up  (page  147,  Apostles)  and  then  reversed  himself 
in  his  cross-examination  (page  152,  Apostles).  The 
facts  further  disclose  that  for  a  long  time  the 
Coggeshall  Launch  Company  had  warned  the 
passengers  not  to  open  the  cargo  port  door  or 
remove  the  bar  or  use  the  freight  gang  plank  as  a 
mode  of  egress  (pages  222,  259,  Apostles).  Early 
had  travelled  on  the  ferry  boat  for  five  years  and 
is  presumed  to  have  heard  the  warning,  to  have 
known  it  and  to  have  been  acquainted  with  his 
surroundings  (page  79,  Apostles).  He  disregarded 
the  injunction  on  the  particular  occasion  and  placed 
himself  in  a  position  which  resulted  in  his  death. 
The  Coggeshall  Launch  Company  had  never  experi- 
enced a  like  accident.  Never  had  a  man  fallen  from 
the  lower  deck  into  the  bay.  The  "Antelope"  had 
carried  many  hundreds  of  thousands  of  passengers 
on  Humboldt  Bay  (page  187,  Apostles).  The 
ground  upon  which  the  contention  is  to  be  sustained 
is  one  of  law.  The  following  decisions  decide  the 
main  proposition. 
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Among  a  number  of  immigrants  on  the  steamer 
Noordland,  as  the  vessel  was  docking  December  25, 
1907,  was  a  child,  Ichil  Kohn.  He  became  separated 
from  his  mother,  and  in  some  way  not  explained, 
placed  his  hand  in  a  hawse  hole  through  which  a 
heavy  cable  passed.  As  it  moved,  it  ground  off 
three  of  the  child's  fingers.  In  considering  the 
case  in  Kohn  v.  International  Mercantile  Marime 
Co.,  180  Fed.  495,  the  Court  at  page  496  states : 

"It  seems  clear  that  the  only  ground  upon 
which  negligence  can  be  charged  against  the 
respondent  is  the  failure  to  keep  the  passengers 
away  from  the  hawse  hole.  The  respondent 
was  not  obliged  to  have  a  permanent  guard 
about  the  hole,  anv  more  than  the  Burgundia 
(D.  C.)  (29  Fed.  264)  was  obliged  to  protect  a 
rudder  chain  which  was  carried  in  an  open 
trough  across  the  main  deck.  Cables  must  have 
room  to  play  and  to  be  moved  about,  and  it  is 
evident  I  think  that  a  permanent  protection 
could  not  be  properly  required.  It  is  therefore 
clear,  in  my  opinion,  that  if  any  duty  rested 
upon  the  ship  it  was  to  do  one  of  two  things: 
Either  to  station  a  man  at  the  hawse  hole  to 
be  continually  on  guard,  or  else  to  rope  off 
that  part  of  the  deck  altogether.  There  is  no 
evidence  that  the  hawser  was  improperly  put 
into  service,  or  that  any  negligence  caused  it 
to  slip  or  to  jerk.  So  far  as  appears,  the  work 
of  getting  the  ship  to  the  dock  was  being  care- 
fully carried  on,  and  it  is  certain  that  the  mere 
tightening  of  the  cable  was  not  in  itself  a  negli- 
gent act.  Unless,  therefore,  there  was  negli- 
gence in  failing  to  anticipate  that  small  chil- 
dren, incapable  of  observing  and  understanding 
the  danger  presented  by  the  rope  and  the  hole 
in  combination,  might  be  in  the  neighborhood 
without  a  caretaker — for  ordinarily  there  was 
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no  peril  in  the  situation,  and  adults  might  prop- 
erly be  expected  to  look  out  for  themselves  and 
for  those  in  their  immediate  charge — and  in 
failing  to  take  precautions  against  such  con- 
tingency, there  is  no  liability  on  the  part  of 
the  respondent.  Upon  this  question  I  am  of 
opinion  that  the  contingency  was  too  remote 
to  impose  the  duty  of  guarding  against  it,  and 
therefore  that  the  respondent's  negligence  has 
not  been  established." 

In  the  case  of  The  Caraca>s,  163  Fed.  662,  at  page 
663,  an  unforeseen  accident  was  considered  in  the 
following  language: 

"It  would  seem  that  if  the  libelant,  in  order 
to  avoid  the  discomfort  of  a  wetting,  attempted 
to  climb  upon  the  skylight,  and  thereby  pulled 
the  protecting  frame  from  the  glass,  and  then 
leaned  upon  the  glass,  no  liability  should  rest 
upon  the  vessel.  Certainly  no  negligence  can 
be  imputed  for  an  occurrence  happening  in 
this  manner  and  under  such  circumstances.  The 
testimony  of  the  ship's  officers,  and  of  every 
one  connected  with  the  matter,  is  that  the  rods 
in  the  protecting  frame  were  not  of  sufficient 
strength  to  hold  a  person  leaning  his  full  weight 
upon  one  hand,  or  planting  a  foot  upon  the 
frame.  But  the  libellant  charges  that  the  acci- 
dent happened  when  the  frame  was  not  in 
place,  and  therefore  the  question  as  to  whether 
the  frame  w^as  sufficiently  heavy  to  protect  a 
person  from  falling  need  not  be  considered. 
The  skylight  was  not  intended  as  a  place  upon 
which  to  sit,  nor  to  climb,  and  the  frame  was 
designed  to  protect  the  glass  from  objects  of 
any  sort  which  might  fall  thereon.  It  cannot 
be  considered  negligence  to  have  not  anticipated 
that  this  frame  could  be  pulled  from  its  place 
by  a  man  of  ordinary  size,  when  tossed  around 
by  the  motion   of  the   ship,   or  slipping  back 
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under  the  effect  of  an  extraordinary  wave. 
Such  an  occurrence  is  an  accident  pure  and 
simple." 

The  facts  of  the  case  of  The  Southside,  .155  Fed. 
364,  were  in  a  great  measure  like  those  of  the 
case  at  bar.  The  decedent  fell  overboard  and 
was  drowned.  The  evidence  brought  out  that  he 
had  been  leaning  on  the  gates  at  the  front  end  of 
the  boat,  and  through  some  moving  of  his  or  lurch- 
ing of  the  boat  he  fell  from  the  deck.  The  gates 
seemed  to  be  in  good  order.  There  was  a  notice 
*' Hands  off  the  gates".  In  our  case  we  have  a 
passenger  familiar  with  his  surroundings,  not 
merely  leaning  against  a  good  and  sufficient  gate, 
but  opening  it  and  taking  a  position  which  resulted 
in  his  falling  overboard  and  drowning.  We  have 
not  only  a  passive  negligent  act  but  a  positive  negli- 
gent act  by  the  deceased.  In  view  of  the  similarity 
of  facts  it  is  well  to  consider  the  wording  of  the 
decision  on  page  368: 

"It  has  been  urged  that  other  people  leaned 
against  the  gate  but  that  seems  to  be  immaterial. 
When  the  gates  were  ei'ected  notice  was  printed 
in  a  conspicuous  place  near  them  that  they  were 
not  to  be  handled.  When  a  pasvsenger  did 
handle  them,  notwithstanding  the  warning,  and 
came  to  grief,  it  seems  to  have  been  a  case  of 
negligence  on  his  part  fully  accounting  for  the 
accident. 

Tlie  fact  that  millions  of  passengers  w^ere 
carried  on  this  boat  and  similar  ones  during  a 
series  of  years  without  any  accident  happening 
from  the  use  of  the  gates  is  strong  proof  that 
the  petitioner  could  not  anticipate  any  such 
trouble  as  ensued,  and  is  therefore  not  liable 
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for  the  result  of  this  accident.  Cleveland  v. 
New  Jersey  Steamboat  Co.,  68  N.  Y.  310 ;  Lof tus 
V.  Union  Ferry  Co.  of  Brooklyn,  84  N.  Y.  455, 
38  Am.  Eep.  533;  Hubbell  v.  The  City  of 
Yonkers,  104  N.  Y.  434,  10  N.  E.  585,  58  Am. 
Rep.  522;  Race  v.  Union  Ferry  Co.  of  New 
York  and  Brooklyn,  138  N.  Y.  644,  34  N.  E. 
280." 

The  Court  particularly  discusses  the  question  of 
other  people  leaning  on  the  posts  and  holds  it  is 
immaterial;  that  the  material  thing  is  whether 
a  passenger  handled  the  gates  in  spite  of  a 
warning.  In  our  case,  too,  the  fact  that  others 
had  handled  the  cargo-port  door  was  imma- 
terial. The  fact  that  Early  in  spite  of  the  warn- 
ing repeatedly  given  to  the  passengers  handled  the 
door  and  came  to  grief  is  the  material  thing.  The 
second  matter  which  the  excerpt  discusses  is  the 
evidence  pointing  to  the  accident  being  unforeseen. 
The  Court  recognizes  that  the  fact  that  a  great 
many  passengers  were  carried  without  an  accident 
similar  to  this  is  strong  proof  that  the  accident 
was  unforeseen.  There  is  absolutely  no  evidence 
that  a  single  accident  ever  occurred  of  this  nature 
and  there  is  evidence  that  no  accident  of  this  char- 
acter had  happened  in  the  history  of  the  boat,  and 
that  in  spite  of  the  fact  that  she  had  carried  at  least 
three  hundred  thousand  passengers.  The  accident 
being  unforeseen  is  one  for  which  the  petitioners 
are  not  liable. 

The  rule  of  The  Southside,  supra,  and  here  pre- 
sented is  strong  authority  that  the  contingency  which 
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occurred  in  this  case  was  not  to  be  foreseen.  In 
Milwaukee  Ry.  Co.  v.  Kellogg,  supra,  the  Court 
states  the  rule  that 

*'it  must  appear  that  the  injury  was  the  natural 
and  probable  consequence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  attending  circum- 
stances ' '. 

If  no  such  accident  had  happened  prior  to  this 
time,  that  fact  is  strong  evidence  that  the  accident 
was  not  foreseeable  "in  the  light  of  attending  cir- 
cumstances". 

The  inverse  of  this  rule,  to  wit:  the  value  of 
evidence  of  similar  accidents,  is  recognized  in  Leslie 
Ingallo  v.  Monte  Christo  O.  d'  D.  Co.,  54  Cal.  Dec. 
319. 


SUBTOPIC  IV. 

THE  FACTS  DISCLOSE  THAT  EARLY  WAS  GUILTY 
OF  CONTRIBUTORY  IVEGLIGENCE. 

This  subtopic  discusses  the  situation  upon  the 
assumption  that  the  Ooggeshall  Launch  Company 
was  negligent;  but  in  spite  of  this  negligence  the 
appellant  contends  that  the  judgment  of  the  District 
Court  was  in  error  because  the  deceased  did  not  act 
as  an  ordinary  prudent  man  would  have  under 
the  circumstances. 

The  first  consideration  is  the  circumstances  under 
which  it  is  contended  Early  acted  negligently.  The 
judgment  rendered   by  the   District   Court   is   not 
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explicit  as  to  the  facts  upon  which  the  same  is 
based  (see  page  296,  Apostles).  The  opinion  of  the 
Court,  however,  states  the  facts  briefly  as  follows: 

''This  lower  deck  is  almost  on  a  level  with 
the  surface  of  the  water,  and  is  wholly  enclosed. 
On  the  starboard  side,  however,  through  this 
enclosure  there  is  a  doorway  six  or  eight  feet 
wide,  known  as  the  cargo-port,  through  Avhich 
it  was  the  custom  of  petitioners  on  the  Samoa 
side  to  take  on  both  passengers  and  freight. 
This  doorway  is  closed  by  a  sliding  door,  which 
is  opened  by  sliding  it  aft.  When  the  door  is 
open  and  the  vessel  if  away  from  the  dock,  the 
open  doorway  leads  right  out  to  the  water,  and 
there  is  nothing  to  prevent  a  passenger  from 
falling  or  walking  directly  through  it  into  the 
water,  as  outside  of  the  door  there  is  but  a 
guard,  level  with  the  deck,  and  about  a  foot 
in  width.  As  a  protection  to  the  passengers  on 
the  lower  deck  therefore,  a  bar  about  six  inches 
in  width,  and,  when  in  place,  extending  across 
the  port  opening  at  a  height  of  between  three 
and  four  feet,  had  been  provided  by  order  of 
the  inspector  (pages  277,  278,  Apostles). 

On  the  evening  of  January  15th,  1915,  and 
with  conditions  on  the  'Antelope'  as  above  set 
forth,  George  D.  Early  was  a  passenger  from 
Samoa  to  Eureka,  and  was  among  those  carried 
on  the  lower  deck.  He  had  been  going  back  and 
forth  on  the  vessel  between  Eureka  and  Samoa 
for  several  3^ears.  On  this  evening  as  the  vessel 
approached  the  Eureka  side  the  cargo-port  door 
was  opened  as  usual  by  one  of  the  passengers. 
Indeed,  it  was  opened  by  the  same  passenger 
who  had  closed  it  before  leaving  Samoa.  He 
was  assisted  in  opening  the  door  by  another 
passenger  and  when  the  door  was  within  about 
two  feet  of  being  fully  opened  it  stuck,  and  the 
two  passengers  who  had  opened  it  thus  far 
seemed  unable  to  get  it  fully  opened.  At  this 
stage  of  the  proceedings  Early  came  to  their 
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assistance  and  placed  his  hand  on  the  door  to 
aid  in  shoving  it  back,  and  whether  because  of 
a  lurching-  of  the  vessel,  or  because  the  support 
afforded  him  by  the  door  failed  him  by  reason 
of  its  sliding  further  back,  he  fell  apparently 
backwards  through  the  open  doorway  into  the 
waters  of  the  bay  and  was  drowned  (page  281, 
Apostles). 

It  must  be  observed  in  this  connection  that 
deceased  did  not  open  the  door  at  all  at  the 
place  w^here  he  fell  through  (page  284,  Apostles). 

From  all  the  surrounding  cii'cumstances  I  am 
compelled  to  the  belief  that  with  his  attention 
fixed  on  the  door  which  had  stuck,  he  ap- 
proached it  with  his  side  to  the  doorway,  with- 
out observing  or  pausing  to  observe  its  unpro- 
tected condition,  but  relying  on  the  fact  that 
the  bar  had  always  been  in  place.  It  was  be- 
tween five-thirty  and  six  o'clock  in  the  evening 
of  January  15th,  and  w^hile  not  yet  dark,  it  was 
not  wholly  light.  And  though  an  examination 
would  have  disclosed  to  him  the  absence  of  the 
protecting  bar,"  etc.  (page  285,  Apostles). 

The  facts  as  set  forth  in  the  opinion,  though  fairly 
explicit  do  not  state  the  whole  of  the  testimony  of 
the  witnesses;  and  w^hen  reference  is  made  in  this 
subtopic  to  witnesses,  it  is  desired  that  the  Circuit 
Court  of  Appeals  know  that  every  hit  of  evidence 
upon  which  this  argument  will  he  hased  is  from  the 
lips  of  the  appellee,  and  her  witnesses,  except  on 
the  one  point  of  the  condition  of  the  light.  Appel- 
lant believes  that  the  District  Judge's  finding  that 
*' while  not  yet  dark  it  was  not  wholly  light"  is  con- 
sistent with  appellee's  witness,  Emmett  Whelihan, 
who  testified  on  that  point  (page  152,  Apostles),  and 
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with  appellant's  witnesses  John  Mason  and  E.  J. 
Weber  (pages  205,  213,  Apostles). 

The  following  is  therefore  a  statement  of  the  facts 
of  interest  in  this  investigation  and  testified  to,  with 
the  above  exception,  by  appellee's  witnesses. 

On  the  lower  deck  of  the  "Antelope"  there  was 
a  large  doorway,  the  bottom  of  which  was  a  foot  or 
a  foot  and  a  half  above  the  water  edge  (Apostles, 
pp.  81,  82).  This  doorway  w^as  about  seven  or  eight 
feet  wide  (Apostles,  p.  82).  A  door  to  this  opening, 
Avhich  was  on  the  starboard  side  of  the  ship,  slid 
toward  the  stern  of  the  ship  when  being  opened 
(Apostles,  p.  140).  On  the  outside  of  the  doorway 
there  was  a  place  for  a  bar,  which  protected  the 
opening  when  the  door  was  open  (Apostles,  p.  82). 
This  bar  was  about  three  feet  from  the  deck  and 
could  be  removed  (Apostles,  p.  82).  The  bar  was 
always  up  whether  the  door  was  opened  or  closed 
(Apostles,  p.  100).  This  bar  was  five  or  six  inches 
wide  (Apostles,  p.  116),  and  was  an  inch  or  two 
outside  the  doorway  (Apostles,  p.  117).  Outside 
and  on  a  level  with  the  lower  deck  was  a  guard  rail 
half  a  foot  to  a  foot  wide  (Apostles,  pp.  82,  132). 

The  deceased  had  been  travelling  on  the  "iVnte- 
lope"  for  five  years  prior  to  the  accident  (Apostles, 
p.  79)  and  was  at  that  time  twenty  years  of  age 
(Apostles,  p.  79).  There  was  a  number  of  boys, 
close  friends  of  the  deceased,  who  were  accustomed 
to  ride  on  the  lower  deck  sitting  near  the  door 
(Apostles,  pp.  101,  120).    Among  these  close  friends 
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or  acquaintances  were  Alva  Moss  (Apostles,  p.  101), 
who  had  travelled  on  the  ''Antelope"  for  three  years 
(Apostles,  p.  93),  Joseph  Whelihan  (Apostles,  p. 
126)  and  Emmett  Whelihan  (Apostles,  p.  146).  The 
passengers  were  accustomed  to  open  and  close  the 
door  (Apostles,  pp.  95,  120),  and  these  boys  who 
travelled  with  the  deceased  had  done  so  (Apostles, 
pp.  100,  120).  Al^o  they  would  take  down  the  bar 
(Apostles,  p.  153).  Early  had  opened  the  door 
before  that  night  and  had  taken  down  the  bar 
(Apostles,  pp.  153,  154). 

On  the  particular  night  of  the  accident  Alva  Moss 
went  over  and  closed  the  door  while  the  vessel  was 
at  Samoa  (Apostles,  p.  95).  He  noticed  the  bar 
was  down  (Apostles,  p.  106).  There  is  no  evidence 
that  Moss  mentioned  this  fact  to  Early  or  any  other 
of  the  passengers.  The  deceased  was  riding  on  this 
lower  deck  leaning  against  the  wall  on  the  starboard 
side  of  the  ship  (Apostles,  p.  156).  He  was  with 
Joseph  Whelihan,  Alva  Moss  and  Emmett  Whelihan 
and  about  three  feet  from  the  door  (Apostles,  pp. 
120,  122).  On  the  way  over  and  in  accordance  with 
their  custom  (Apostles,  p.  120)  two  of  the  boys, 
Alva  Moss  and  Emmett  Whelihan,  opened  the  door 
(Apostles,  pp.  97,  146).  The  door,  however,  stuck 
about  one  or  two  feet  from  being  entirely  open 
(Apostles,  pp.  97,  146),  and  Early  got  up  and  as- 
sisted completing  the  opening  of  the  door  (Apostles, 
pp.  102,  122).  W^hile  the  three  boys  were  working 
in  completing  the  opening  of  the  door  (Apostles, 
p.  135)  Moss  was  the  inside  man  (Apostles,  p.  117), 
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Early  was  in  the  middle  (Apostles,  pp.  135,  136), 
and  the  third  fellow,  evidently  Emmett  Whelihan, 
was  pushing  on  the  outside  (Apostles,  p.  134). 
Whelihan  knew  that  he  was  pushing  upon  the  door 
but  he  does  not  know  his  position  (Apostles,  p.  154). 
The  evidence  is  confusing  as  to  which  hand  Earl}^ 
used  in  pushing  on  the  door.  Moss  testified  that 
it  must  have  been  his  right  (Apostles,  p.  107). 
Joseph  Whelihan  says  he  pushed  with  his  left  hand 
(Apostles,  p.  134)  and  then  again  states  it  was  the 
right  hand  (Apostles,  p.  135).  Emmett  Whelihan 
does  not  know  which  hand  Early  used  (Apostles, 
p.  151).  The  pushing  of  the  three  was  exerted  at 
the  lock  end  of  the  door  with  the  outside  man  not 
very  far  from  where  the  bar  would  have  been  if 
in  place  (Apostles,  p.  136).  When  the  boys  got  the 
door  open  Early  stepped  back  a  foot  and  leaned 
as  if  he  expected  the  door  but  there  was  no  door 
there  (Apostles,  p.  130).  There  is  other  evidence  to 
the  effect  that  Early  leaned  back  to  where  the  bar 
should  have  been  (Apostles,  p.  122),  that  his  arms 
went  up  in  the  air  (Apostles,  p.  107)  and  he  fell 
into  the  water  (Apostles,  p.  122). 

The  evidence  of  Otto  elohnson  also  offered  by  the 
appellee  and  the  only  one  of  the  witnesses  not  show^n 
to  have  been  on  intimate  terms  with  the  deceased, 
testified  that  after  assisting  in  shoving  at  the  door, 
Early  stepped  back  out  onto  the  guard  rail,  across 
the  point  where  the  bar  would  be,  lost  his  bal- 
ance sidewards  and  backwards  and  fell  overboard 
(Apostles,  pp.  140,  141). 
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There  is  no  evidence  in  regard  to  any  obstruction 
causing  the  fall.  Neither  Moss  nor  Emmett  Wheli- 
han  know  how  Early ^s  accident  occurred  (Apostles, 
pp.  116,  172). 

It  was  testified  to  that  the  boys  were  in  the  habit 
of  leaning  on  the  bar  (Apostles,  pp.  101,  116,  147). 
Early  indulged  in  this  habit  (Apostles,  p.  147)  and 
the  position  occupied  would  be  one  of  facing  the 
water  (Apostles,  p.  131). 

It  appears  from  the  evidence  that  Early  had 
been  riding  with  Joseph  Whelihan,  among  others 
(Apostles,  p.  122)  three  feet  fi'om  the  door 
(Apostles,  p.  120) ;  that  he  observed  that  the  two 
boys  were  unsuccessful  in  their  attempt  to  open  the 
door,  and  that  the  door  stuck  (Apostles,  pp.  122,  102, 
146),  and  going  over  to  lend  a  hand.  Early  walked 
toward  Emmett  Whelihan,  walking  toward  the  door 
part  of  the  time  (Apostles,  p.  165).  When  he  fell, 
he  fell  past  Emmett  Whelihan  kicking  Whelihan  on 
the  heel  (Apostles,  p.  152).  Whelihan  had  been  on 
the  outside  of  Early,  while  pushing  on  the  door 
(Apostles,  pp.  135,  136,  134)  and  had  his  back  to 
Early  at  the  time  he  fell  (Apostles,  pp.  152,  155). 

It  was  not  dark  at  the  time  of  the  accident  though 
it  was  not  wholly  light  (Apostles,  pp.  285,  152,  205, 
213).  There  was  sufficient  light  to  see  that  the  bar 
was  not  up  (Apostles,  p.  152).  Every  witness 
offered  by  the  appellee  knew  the  bar  was  not  in 
place.  Alva  Moss  noticed  it  at  the  time  of  closing 
the    door    at    Samoa,    and    said    nothing    about    it 
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(Apostles,  p.  106.  Joseph  WTielihan  said  that  he 
saw  the  bar  was  not  up  (Apostles,  p.  131).  Emmett 
Whelihan  noticed  that  the  bar  was  not  up  when 
he  started  to  open  the  door  that  night  (Apostles, 
p.  152),  and  Otto  Johnson,  the  fourth  of  the  wit- 
nesses, who  testified  to  the  happening  of  the  accident, 
also  offered  by  the  Appellee,  noticed  that  the  bar  was 
down  (Apostles,  p.  141).  All  four  Avitnesses,  the 
only  ones  who  saw  the  accident  itself,  three  close 
friends  of  the  deceased,  all  offered  by  appellee,  one 
a  few  minutes  before  had  noticed  the  absence  of  the 
bar  in  closing  the  door,  and  the  remaining  three 
had  noticed  its  absence  on  the  opening  of  the  door. 

In  view  of  the  facts  as  set  forth  above  the  appel- 
lants have  made  the  proposition  that  deceased  was 
guilty  of  contributory  negligence. 

Early,  on  the  night  of  the  accident,  was  standing 
three  feet  from  the  door.  He  saw  his  companions 
open  it.  He  saw  the  door  stick  when  it  was  about 
one  foot  from  wide  open.  He  went  toward  the  door, 
aided  in  opening  the  door,  presumably  with  the 
right  hand,  which,  when  pushing  on  a  sliding  door 
running  from  stem  to  stern  on  the  starboard  side 
of  a  vessel,  would  have  him  facing  the  water.  He 
either  saw  and  disregarded  or  heedlessly  failed  to 
see  that  there  was  absent  from  its  accustomed  place, 
a  bar  which  was  five  or  six  inches  across,  and  when 
in  place  extended  the  whole  length  of  the  opening 
seven  or  eight  feet  long,  about  three  feet  from  the 
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floor.    The  other  witnesses  to  the  accident  knew  of 
its  absence. 

The  general  rule  of  contributory  negligence  of 
passengers  is  defined  in  10  C.  J.,  1096,  in  the  follow- 
ing words: 

"A  passenger  must  exercise  ordinary  care, 
and  such  care  only,  for  his  own  safety,  that  is, 
such  care  as  an  ordinarily  prudent  man  would 
exercise  for  his  safety  and  security  under  the 
same  circumstances,  and  it  is  a  well  established 
rule,  that,  although  there  has  been  negligence 
on  the  part  of  the  carrier  contributing  to  the 
injuries,  if  the  passenger  fails  to  exercise  ordi- 
nary care  and  his  failure  is  proximately  con- 
nected with  his  injuries  he  is  guilty  of  contribu- 
tory negligence  which  will  defeat  a  recovery." 

The  question  is  then  presented:  Did  Early  fail 
to  exercise  ordinary  care  which  proximately  re- 
sulted in  his  death?  The  appellant  believes  that 
he  did,  in  either  failing  to  note  the  absence  of  the 
bar  or  in  disregarding  the  absence  of  the  bar,  if  he 
saw  it. 

The  rule  in  this  particular  is  as  follows : 

"A  person  is  bound  to  use  the  senses  and 
exercise  the  reasoning  faculties  with  which 
nature  has  endowed  him.  If  he  fails  to  do  so 
and  is  injured  in  consequence  neither  he,  in  life, 
nor  his  representatives  after  his  death,  can 
recover  for  resulting  injuries." 

Steivart  v.  Pennsylvania  Co.,  130  Ind.  242; 

29  N.  E.  916. 

Did  Early  use  his  senses  and  the  reasoning  fac- 
ulties with  which  nature  endowed  him?    In  answer- 
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iiig  this  interrogation  in  the  negative  appellant  has 
relied  npon  the  following  character  of  cases: 

a.  Cases  whose  facts  submit  to  no  general  char- 
acterization except  that  they  involve  the  principle 
that  a  person  must  use  his  senses  and  his  reasoning 
faculties. 

b.  Cases  in  which  the  plaintiff  has  been  held  to 
be  contributorily  negligent  in  failing  to  avoid  an  un- 
guarded space  in  a  building  owned  by  the  defendants. 

c.  Cases  in  which  the  plaintiff  has  been  held  to 
be  contributorily  negligent  in  failing  to  avoid  un- 
guared  spaces  in  or  about  elevators. 

A.  Cases  whose  facts  submit  to  no  general  char- 
acterization except  that  they  involve  the  principle 
that  a  person  must  use  his  senses  and  his  reasoning 
faculties. 

The  first  case  is  that  of  Wlialen  v.  Gas  Light  Co., 
151  N.  Y.  281 ;  45  K  E.  363,  wherein  the  plaintiff 
tripped  over  a  stone  flag.  In  considering  the  ques- 
tion of  contributory  negligence  the  Court  states: 

"It  was  a  bright  da}^  about  11  o'clock  in  the 
forenoon.  The  obstacle  over  which  the  plaintiff 
fell  was  a  large  flag  stone  over  four  feet  in 
length  and  three  feet  in  breadth.  There  was 
nothing  to  obscure  her  ^dsion,  her  eyesight  was 
good,  and  she  could  see  as  she  was  walking 
along  the  walk.  It  was  not  pretended  that  any- 
thing occurred  that  momentarily  obstructed  her 
vision  and  it  is  difficult  to  conceive  how  she 
could  have  avoided  seeing  the  obstacle  unless 
she  was  heedlessly  proceeding  in  utter  disregard 
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of  the  precautions  usually  taken  by  careful  and 
prudent  people." 

In  an  Indiana  case,  Dm)  v.  Cleveland  C.  C.  & 
St.  L.  R.  Co.,  137  Ind.  206,  36  N.  E.  854,  the  plain- 
tiff, a  carpenter  in  defendant's  repair  shops,  while 
assisting  in  obedience  to  the  foreman's  order  in 
pushing  cars  was  injured  by  the  fall  of  a  running 
board  which  had  been  improperly  left  in  a  danger- 
ous position  between  cars;  neither  the  plaintiff*  nor 
foreman  knew  that  the  board  had  been  removed. 
The  Court  determined  that  the  plaintiff'  was  guilty 
of  contributory  negligence  in  the  following  words 
at  page  855: 

"The  applicant  was  ignorant  that  the  running 
board  had  not  been  removed  or  rescued.  The 
appellant  could  easily  have  seen  it  if  he  had 
looked,  and,  in  his  testimony  gives  as  the  only 
reason  for  not  looking  that  he  supposed  it  was 
not  his  duty  to  look  but  that  it  was  the  duty 
of  somebody  else  to  look  out  for  his  safety"; 

and  farther  on  the  Court  states  at  page  855 : 

"  In  a  case  where  the  servant  is  one  of  mature 
age  and  experience  as  in  this  case,  the  law  never 
imposes  the  duty  on  the  master  of  becoming 
eyes  and  ears  for  his  servant  where  there  is 
notliing  to  prevent  the  servant  from  using  his 
own  eyes  and  eai's  to  avoid  danger." 

From  the  preceding  cases  it  may  be  said  then 
that  where  there  was  nothing  to  obscure  the  vision 
of  the  plaintiff,  whose  eyesight  was  good  and  the 
obstacle  was  large,  or  where  if  plaintiff  had  looked 
he  would  have  seen   the  danger,  the  plaintiff  has 
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not  used  his  senses  and  faculties  as  an  ordinarily 
prudent  person. 

B.  Cases  in  which  the  plaintiff  has  been  held 
to  be  contributorily  negligent  in  failing  to  avoid  an 
open  space  in  a  building  owned  by  the  defendant. 

In  the  case  of  Johnson  v.  Eamherg,  49  Minn.  341 ; 
51  N.  W.  1043,  plaintiff  was  a  customer  of  defendant 
who  entered  defendant's  store  by  a  warehouse. 
Plaintiff  fell  through  an  open  and  unprotected 
doorway.  In  discussing  the  case  the  Court  says  at 
page  1043: 

"The  evidence  shows  conclusively  and  with- 
out denial  that  the  room  was  so  light  that  any 
one  who  looked  about  him  would  see  the  open 
doorway.  The  plaintiff  admits  that  he  could 
have  seen  if  he  had  looked  but  that  he  did  not 
look.  Not  only  was  the  wareroom  light  but 
the  stairwa}^  and  the  cellar  below  were  light. 
While  the  plaintiff'  was  permitted  to  pass 
through  the  wareroom  into  the  store,  he  could 
not  but  know  from  the  surroundings  that  the 
place  was  not  a  passageway,  merely,  but  that  it 
was  also  largely,  if  not  principally  devoted  to 
the  private  use  of  the  proprietor  connected 
with  his  business;  and  the  plaintiff  was  not 
justified  either  in  closing  his  eyes  as  he  went 
through  or  neglecting  to  observe  where  he 
went. ' ' 

The  preceding  case  is  one  where  the  plaintiff  was 
not  familiar  with  the  surroundings  but  Avas  held  to 
be  negligent.  In  the  case  of  Quirk  v.  Siegel-Cooper 
Co.,  60  N.  Y.  S.  228,  affirming  same  case  in  56 
N.  Y.  S.  49,  which  held  that  the  plaintiff  had  not 
been  negligent  though  familiar  with  the  place,  the 
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facts  disclose  that  the  plaintiff,  a  customer,  in 
defendant's  store,  slipped  on  an  inclined  plane 
temporarily  placed  on  a  stairway  leading  to  the 
basement.    On  page  229  the  Court  states : 

"The  plaintiff  testified  that  she  had  been 
over  the  steps  only  the  day  before  and  there 
was  no  board  there  then.  She  said  the  light 
from  without  was  somewhat  obscured  by  the  dis- 
play of  goods  nearby.  She  knew  she  was  ap- 
proaching and  was  about  to  go  down  the  stairs, 
but  there  was  nothing  to  suggest  any  danger  in 
going  on  unless  she  had  looked  right  down  at 
the  very  spot  where  she  intended  to  place  her 
advancing  foot.  Under  the  circumstances  it 
cannot  be  held  that  she  was  bound  to  do  this 
as  a  matter  of  law." 

In  differentiating  this  case  with  others  the  Court 
says  at  page  230 : 

"In  Stnttt  V.  Railroad.  Co.,  18  App.  Div.  134; 
45  N.  Y.  S.  728,  there  was  no  lack  of  light  or 
other  condition  tending  to  interfere  with  easy 
observation  of  the  obstacle  which  caused  the 
accident.  The  same  is  true  of  Whalen  v.  Light 
Co.,  151  N.  Y.  70;  45  N.  E.  363." 

A  case  also  decided  in  New  York  in  which  a 
determination  was  had  for  the  defendant  on  the 
ground  of  plaintiff's  contributory  negligence  was 
Sparks  v.  Siehrecht,  45  N.  Y.  S.  993 ;  19  App.  Div. 
117. 

There  the  room  was  light  and  there  was  no  diffi- 
culty in  observing  the  open  and  unguarded  trap- 
door, and  all  the  companions  of  the  plaintiff  saw 
and  avoided  it.  It  was  plaintiff's  first  time  in  the 
building.    The  Court  held  at  page  993: 
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"She  walked  along  without  exercismg  any 
care  whatever  to  see  where  she  was  going.  All 
her  companions  saw  the  opening  and  avoided  it. 
She  did  not  look  and  her  entire  failure  to  exer- 
cise any  care  was  the  cause  of  the  accident." 

These  cases  are  extremely  interesting  as  giving 
a  basis  of  circumstances  under  which  it  may  be  said 
that  contributory  negligence  will  be  found.  The 
factors  really  resolve  themselves  down  to  conditions 
of  observability.  The  condition  of  the  light, 
familiarity  with  the  premises,  the  position  of  the 
factor  which  caused  the  fall  and  the  experience  of 
others  as  regards  this  factor,  are  the  conditions 
on  which  the  determination  is  made.  In  Johnson 
V.  Ramiherg,  supra,  the  plaintiff  was  in  a  well 
lighted  but  unfamiliar  room.  However,  the  open 
doorway  was  apparent  and  the  Court  held  there 
was  contributory  negligence.  In  the  case  of  Quirk 
V.  Siegel-Cooper  Co.,  supra,  plaintiff  was  familiar 
with  the  premises,  the  light  was  obscured  by  a 
display  of  goods  and  the  factor  which  caused  the 
fall,  to  wit:  inclined  plane  on  the  stairs,  was  not 
apparent  unless  the  plaintiff  looked  down  at  the 
very  spot  where  she  intended  to  place  her  advancing 
foot.  The  Court  held  that  there  was  no  contribu- 
tory negligence.  In  so  determining  the  Court  com- 
pares the  situation  with  that  of  other  cases  where 
contributory  negligence  was  found  and  points  out 
that  in  these  latter  cases  there  was  no  lack  of  light 
and  the  factor  which  caused  the  accident  was  not 
obscured  by  any  object  and  was  so  placed  as  to  be 
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within  easy  observation  of  the  plaintiff.  One  of  the 
cases  cited  was  Whalen  v.  Light  Co.,  wherein  it  was 
held  that  though  the  object  was  on  the  ground 
and  plaintiff  was  unfamiliar  with  the  premises, 
still  because  it  was  light  and  the  object  was  large, 
the  plaintiff'  was  guilty  of  contributory  negligence. 
The  factors  in  Sparks  v.  Siehrecht,  supra,  were  that 
the  opening  was  apparent,  and  that  the  plaintiff' 's 
companions  all  saw  it,  and  the  Court  held  there  was 
contributory  negligence  in  failing  to  avoid  the 
opening. 

Taking  then  the  factors  of  observability  relied 
upon  by  the  Courts  in  determining  these  cases, 
what  is  the  situation  in  the  case  now  before  the 
Court?  Early  was  familiar  with  the  premises  as 
he  had  been  travelling  on  the  "Antelope"  for  five 
years  (Apostles,  p.  79).  He  was  standing  about 
three  feet  from  the  door  (Apostles,  pp.  122,  120). 
He  observed  that  his  companions  had  failed  in  their 
attempt  to  completely  open  the  door  (Apostles,  pp. 
122,  102,  146).  If  he  observed  this  fact  he 
must  have  also  observed  the  opening  created  by 
the  door  as  it  was  being  opened.  He  approached 
the  door  (Apostles,  p.  156)  and  pushed  on  the 
same  in  close  proximity  of  whore  the  bar  usually 
was  placed  (Apostles,  p.  1.S6).  It  was  not  dark 
though  not  wholly  light  (Apostles,  pp.  185,  152). 
There  was  enough  light  to  see  that  the  bar  was 
not  up  (Apostles,  p.  152).  The  bar  itself  when 
in  place  w^as  three  feet  from  the  ground  (Apostles, 
p.  82),  extended  seven  or  eight  feet  (Apostles,  p. 
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82),  and  was  five  or  six  inches  wide  (Apostles,  p. 
116).  The  companions  and  the  only  other  witness 
who  saw  the  accident  observed  that  the  bar  was  not 
in  place  (Apostles,  pp.  106,  131,  152,  141),  and 
evidently  believed  it  so  apparent  that  they  did  not 
warn  Early. 

From  the  preceding  cases,  only  one  factor  can 
be  considered  as  weighing  against  the  contention 
of  contributory  negligence  and  that  is  familiarity 
of  the  decedent.  Even  that,  as  will  be  shown  later, 
is  a  factor  which  has  been  considered  by  the  Courts 
as  a  factor  in  favor  of  the  contention.  But  assum- 
ing that  that  factor  negatives  a  claim  of  contribu- 
tory negligence,  nevertheless  the  situation  in  the 
present  case  presents  more  factors  of  observa- 
bility than  any  case  so  far  considered.  Early  had 
sufficient  light  to  note  the  absence  of  the  bar;  the 
bar  was  not  at  his  feet  but  three  feet  from  the 
deck;  it  was  not  a  small  object,  the  absence  of 
which  could  not  be  easily  noticed,  but  a  large  bar 
five  or  six  inches  across  and  seven  or  eight  feet 
long.  Early  did  not  suddenly  come  upon  the  open- 
ing. He  was  near  when  the  door  was  being  opened ; 
he  noticed  the  act  of  opening  the  door;  he  himself 
approached  the  door  and  assisted  in  completing 
the  opening  and  finally  all  the  witnesses  saw  the 
absence  of  the  bar.  From  these  decisions  and 
these  facts  appellant  contends  that  Early  failed  to 
use  his  senses  and  reasoning  faculties  as  an  ordi- 
narily prudent  man. 
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C.  Cases  in  which  the  plaintiff  has  been  held 
to  be  contributorily  negligent  in  failing  to  avoid 
unguarded  spaces  in  or  about  elevators. 

In  discussing  this  heading  appellant  desires  to 
point  out  that  there  are  a  great  many  points  of 
similarity  between  elevator  cases  and  the  one  now 
before  the  Court. 

"Owners  of  elevators,  although  not  strictly 
common  carriers  of  passengers,  owe  the  same 
duty  to  those  who  by  invitation  express  or  im- 
plied, are  transported  in  the  cars  of  such  ele- 
vators    *     *     *" 

W  C.  J.  962. 

Moreover  the  item  of  danger,  calling  upon  pas- 
sengers in  elevators  to  be  cautious  is  present  in 
this  case.  The  danger  of  an  elevator  consists 
usually  in  an  unprotected  door  or  other  aperture 
customarily  used  by  human  beings  which  leads  to 
a  dangerous  elevator  well,  and  the  danger  in  the 
present  case  is  in  leaving  an  unprotected  opening 
leading  to  the  waters  of  the  bay.  With  this  sim- 
ilarity in  mind  the  appellant  desires  to  call  the 
Court's  attention: 

First,  to  elevator  cases  in  general. 

Secondly,  to  elevator  cases  where  a  bar,  has  not 
))een  in  place. 

Thirdly,  a  California  elevator  case. 

1.    Elevator  cases  in  gencraL 

In  the  case  of  Stanivood  v.  Clancey,  (Me.)  75  Atl. 
293,  the  plaintiff,  a  licensee  in  the  building,  was  in- 
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jured  by  stepping  into  an  elevator  shaft,  the  door 
of  which  had  been  left  open.  The  Court  states 
at  page  294: 

^'In  the  first  place  if  the  plaintiff:'  was  pay- 
ing the  slightest  attention  to  the  situation  it  is 
difficult  to  see  how  he  could  have  mistaken  the 
opening  into  the  darkness  of  an  elevator  well 
for  the  entrance  to  an  office  as  he  testified  he 
supposed  it  was.  It  was  a  sunshiny  day  and 
the  door  from  the  street  was  wide  open  and 
only  five  feet  from  the  elevator.  It  is  impos- 
sible to  resist  the  conclusion  that  the  plaintiff 
was  guilty  of  that  thoughtless  inattention  which 
has  been  said  to  be  the  very  essence  of  negli- 
gence. ' ' 

In  the  case  of  Ballou  v.  Collamore,  160  Mass.  246 ; 
35  N.  E.  463,  the  plaintiff  w^as  familiar  with  the  ele- 
vator and  back  stairs  of  the  hotel.  He  stepped  out 
at  the  fourth  floor  of  the  freight  end  of  an  ele- 
vator, opened  a  sliding  door  of  the  elevator  well 
and  delivered  a  package.  In  his  absence  the  ele- 
vator boy  took  a  passenger  up  in  the  elevator.  At 
page  464  the  Court  states : 

"Assuming  that  the  elevator  was  still  there 
the  plaintiff  went  back,  and,  without  looking  to 
see  if  it  was,  stepped  through  the  open  door  and 
fell  to  the  bottom  of  the  well.  The  plaintiff 
knew  that  the  elevator  boy  could  not  shut  the 
door  without  raising  the  elevator  and  getting 
from  the  passenger  part  of  it  into  the  freight 
box,  and  then  lowering  it  to  the  door.  It  was 
not  i)ossible  to  see  from  the  passenger  part  of 
the  elevator  into  the  freight  box  and  there  was 
no  door  in  the  passenger  part  of  the  elevator 
on  the  side  which  was  above  the  door  into  the 
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elevator  well.  The  plaintiff  contends  that  there 
is  testimony  tending  to  show  that  the  elevator 
boy  sometimes  waited  for  him  when  there  were 
passengers  in  the  elevator  and  that  he  did  not 
usually  shut  tlie  door  into  the  elevator  well  un- 
less told  b}'  the  elevator  boy  to  do  so  and  he 
relies  upon  this  as  showing  due  care  on  his 
part.  But  the  plaintiff  expressly  admitted 
that  nothing  was  said  by  the  elevator  boy  to 
him  or  by  him  to  the  elevator  boy  about  the 
latter 's  waiting  for  him.  It  was  at  least  as 
probable  that  he  would  not  wait  as  that  he 
would.  Under  the  circumstances  even  a  boy 
of  15  to  step  through  the  open  door  into  the 
elevator  well  without  looking  to  see  if  the  ele- 
vator was  there  was  careless." 

And  later  on  at  page  464  the  Court  adds  the 
plaintiff  opened  the  door  and  knew  or  ought  to 
have  known  that  at  least  it  was  as  probable  the 
elevator  would  be  there  as  not.  See  also  in  this 
connection  Gilfillan  v.  German  Hospital  &  Dispen- 
sary in  the  City  of  Netv  York,  100  N.  Y.  S.  601. 

Applying  the  language  of  the  preceding  cases  to 
the  case  it  would,  as  was  said  in  Stanwood  v. 
Clancey,  supra,  have  been  impossible  for  Earl}^  not 
to  have  known  of  the  bar's  absence  if  he  were  pay- 
ing the  slightest  attention  to  the  situation.  It  was 
light  enough  to  notice  it,  his  companions  noticed 
it  and  it  must  be  that  Early  was  gTiilty  of  that 
thoughtless  inattention  which  is  the  very  essence 
of  negligence. 

With  reference  to  the  facts  and  decision  of  the 
Ballon  V.  CoUamore  case,  supra,  it  is  to  be  noted 
that  Early,  without  looking  at  the  opening  to  see 
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whether  his  factor  of  protection  i.  e.  the  bar,  was 
there,  stepped  or  stumbled  into  the  bay.  In  the 
Ballon  case  the  plaintiff  did  not  look  to  see  if  his 
factor  of  protection  was  there  i.  e.  the  elevator. 
Both  acted  Avithout  looking. 

2,     The  second  class  of  cases  inyolved  a  bar  or  otlier  protection 
which  had  been  removed  on  the  particnlar  occasion. 

A  case  which  does  not  involve  the  proposition, 
but  which  is  valuable  under  this  head  in  amplifi- 
cation of  the  cases  which  are  to  follow,  is  Donahue 
V.  Broof,  107  N.Y.  S.  377;  122  App.  Div.  552. 
There  the  deceased  went  out  of  a  saloon  by  an  un- 
familiar way,  stepped  into  an  elevator  shaft  and 
was  killed.  The  other  facts,  and  the  conclusion 
of  the  Court  is  found  at  page  378: 

''But  whatever  maj^  be  said  of  defendant's 
negligence,  it  is  quite  clear  that  the  deceased 
was  guilty  of  contributory  negligence.  He  ap- 
proached a  door  which  had  the  appearance  of 
being  a  door  of  an  elevator,  through  which 
there  was  a  light  shining,  opened  the  door  Avith 
his  head  turned  over  his  shoulder  so  that  he 
could  not  see  AA^here  he  Avas  going  and  stepped 
into  the  elevator  shaft  AAithout  looking.  The 
slightest  attention  to  the  door  before  he  at- 
tempted to  open  it,  or  looking  after  he  opened 
the  door,  and  before  he  stepped  in  Avould  have 
apprised  him  of  the  situation  and  preA^ented  the 
accident.  Certainly  nothing  in  the  situation 
prevented  the  deceased  from  seeing  where  he 
was  going  or  distracted  his  attention  in  such 
a  Avay  as  to  excuse  him  from  looking.  If  the 
deceased  had  shoAAai  the  slightest  care  in 
examining  the  door  he  Avas  about  to  enter, 
either  before  or  after  he  had  opened  it,  or  had 
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waited  until  he  could  have  heard  the  warning 
of  the  barkeeper  who  was  following  him,  the 
accident  would  have  been  avoided." 

In  the  case  of  Gray  v.  Sieg  el-Coo  per  Co.,  79 
N.Y.  S.  813;  79  App.  Div.  118,  the  plaintiff,  a 
licensee,  in  the  building  for  the  first  time,  fell 
through  an  aperture  between  the  elevator  and  the 
walls  of  the  shaft.  The  elevator  shaft  had  this 
space  of  ten  and  one-half  inches  due  to  the  fact 
that  the  wall  became  thinner  higher  up  in  the 
building.    The  Court  states  at  page  814: 

"*  *  *  that  when  they  got  to  the  fourth 
floor  the  men  started  to  take  the  meat  from 
the  elevator  to  put  it  into  the  butcher's  box; 
that  while  they  were  taking  the  meat  off,  the 
deceased  was  seen  to  step  back  to  the  rear  of 
the  elevator  and  fell  between  the  wall  of  the 
elevator  shaft  and  the  elevator,  from  which 
he  sustained  the  injuries  which  resulted  in 
his  death", 

and  on  page  816  the  Court  states: 

"There  was  nothing  to  cause  deceased  to 
fall;  nothing  to  explain  why  he  went  to  the 
back  of  the  elevator.  All  we  have  is  that 
upon  this  morning  in  a  light  place,  with  the 
condition  that  existed  perfectly  apparent,  the 
deceased  for  some  unexplained  reason,  without 
any  necessity  incident  upon  the  work  that  he 
was  employed  to  do,  went  to  the  back  of  the 
elevator  and  fell  between  the  elevator  and  the 
wall" 

and  later  on  the  same  page : 

''This  elevator  was  not  for  passengers  but  for 
freight  only.  There  was  sufficient  light  to  show 
that  there  was  space  between  the  wall  and  the 
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easterly  side  elevator.  There  Avas  nothing  to 
justif}^  the  plaintiff  in  assuming  that  any  one 
thus  using  the  elevator  would  step  down  into  a 
hole  that  was  perfectly  apparent  and  which 
an  inspection  would  have  disclosed". 

In  the  case  of  Amiot  v.  Foster,  213  Mass.  573; 
100  N.  E.  1007,  the  Court  states : 

"Between  the  north  end  of  the  elevator  and 
the  wall  was  an  opening  2%  feet  wide.  It  Avas 
down  this  opening  that  the  plaintiff  fell.  On 
the  elevator  next  to  this  opening  was  a  wooden 
bar  which  could  be  dropped  down  across  the 
end  of  the  elevator  by  the  person  using  it.  It 
was  hinged  at  one  end  to  one  of  the  posts  of 
the  elevator  and  when  not  in  use  stood  upright 
against  the  post  being  held  in  that  position  by 
a  clutch.  The  extent  to  which  the  bar  would 
operate  as  a  protection  when  down  was  in  con- 
troversy by  reason  of  the  fact  that  a  diagonal 
iron  brace  had  been  put  on  the  elevator  by  the 
defendant  and  the  end  of  the  bar  fell  on  that 
instead  of  into  the  latch  originally  designed  for 
it.  The  end  of  the  bar  projected  half  or  two- 
thirds  of  the  way  by  a  post  on  the  side  of  the 
elevator  where  the  brace  was.  There  was  evi- 
dence that,  if  one  put  his  hand  on  the  bar, 
when  down  and  leaned  on  it,  it  would  slip  and 
be  no  protection.  But  there  was  also  evidence 
that  it  'was  a  protection  against  any  one  press- 
ing out  or  falling  over  that  end  that  way',  as 
it  would  seem  plain  that  it  must  have  been. 
The  brace  with  safety  gates  at  the  south  end 
of  the  elevator  where  it  was  entered  from  the 
three  upper  floors  was  put  on  by  the  defendant 
about  six  months  before  the  accident.  The 
bar  Avas  not  down  w^hen  the  plaintiff  fell  and 
no  attempt  was  made  by  him  to  put  it  down. 
There  w^as  evidence  tending  to  show  that  it 
had  been  used  by  the  tenants  either  before  or 
after  the  brace  was  put  on.     The  plaintiff  had 
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been  in  Mr.  Dick's  (a  tenant  of  defendant) 
employ  about  2^2  years  and  as  he  testified  had 
'always  been  around  this  elevator  during  the 
time'  that  he  had  worked  for  Mr.  Dick  and 
knew  of  the  bar  and  the  hole  at  the  north  end 
of  the  elevator.  At  the  time  of  the  accident  he 
was  engaged  with  a  truck  man  in  loading  onto 
the  elevator  at  the  fourth  floor  a  panel  screen 
of  hardwood  10  or  11  feet  long  and  2  or  3  feet 
high  to  be  taken  from  Mr.  Dick's  place  to 
the  storehouse.  He  was  backing  onto  the  elevator 
with  one  end  of  the  screen  and  had  backed,  as 
he  thought,  to  within  2  or  3  feet  of  the  edge 
when,  as  he  testified,  'I  stubbed  my  heel, 
stepped  backwards  and  fell  right  over  the  edge 
of  the  elevator  at  the  north  end'  receiving  the 
injuries  complained  of", 

and  on  page  1008  the  Court  says : 

"The  cases  of  Taylor  v.  Hennessey,  200  Mass. 
263;  86  N.  E.  318,  and  Freeman  v.  Hunnetvell, 
163  Mass.  210;  39  N.  E.  1012,  would  seem  to  go 
far  towards  disposing  of  this  case  on  the 
firround  of  plaintiff's  want  of  due  care.  He 
backed  onto  the  elevator  knowing  that  the  hole 
w^as  there  and  that  the  bar  was  not  down.  Such 
an  accident  as  occurred,  if  not  faii'ly  to  be 
expected  as  within  the  range  of  probability,  was 
at  least  possible  as  the  event  has  shown  and 
he  took  no  precaution  to  guard  against  it.  It 
is  no  excuse  that  the  bar,  if  down,  would,  or 
might  have  been  a  protection  or  that  it  had 
not  been  used.  It  was  there  for  the  express 
purpose  of  being  used  to  prevent  a  person  from 
falling  over  the  edge  of  an  elevator  and  until 
tried  and  found  insufficient  no  one  operating 
the  elevator  could  neglect  to  use  it  except  at  his 
peril.  If  there  was  a  slight  depression  or  worn 
place  in  the  floor  of  the  elevator  which  it  is 
difficult  to  see  in  the  photographic  exhibits 
where  the  plaintiff  might  have  stubbed  his  heel, 
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more  rather  than  less  care  was  required  of  him 
by  reason  thereof.  The  defendant's  faihire  to 
comply  with  the  statute  or  to  follow  the  direc- 
tions of  the  inspector  of  buildings  do  not  affect 
the  question  of  plaintiff's  due  care,  though 
bearing  upon  the  question  of  the  defendant's 
negligence ' '. 

The  last  case  to  be  considered  under  this  head 
is  Brudie  v.  Renault  Freres  Selling  Branch  Inc., 
122  N.  Y.  S.  963;  138  App.  Div.  112,  which  appel- 
lant believes  involves  facts  very  similar  to  those 
at  bar.  A  discussion  of  the  facts  are  had  on 
page  963: 

"The  deceased  was  a  truckman  in  employ 
of  one  P.  Brady  who  had  a  contract  with  the 
defendant  to  cart  its  automobiles  from  the 
custom  house  to  its  place  of  business.  On  the 
day  of  the  accident,  the  deceased  with  three 
other  men  each  driving  a  truck  loaded  with 
an  automobile  arrived  at  the  defendant's  place 
of  business.  The  method  of  unloading  was  to 
back  the  truck  up  to  the  curb,  to  let  the  auto- 
mobile down  on  skids  by  means  of  a  winch 
and  to  run  it  through  an  opening  in  the  wall 
onto  an  elevator  platform  and  then  to  run  the 
elevator  to  the  floor  where  it  was  desired  to 
unload  the  automobile.  It  was  10  feet  from 
the  curb  to  the  building  line.  The  walls  of  the 
building  were  2  feet  thick  and  the  elevator  was 
6  inches  inside  the  wall.  The  elevator  was  13 
feet  deep  below  the  ground  floor.  On  the  in- 
side of  the  wall  there  was  a  door  which  when 
pulled  down  completely  closed  the  entrance  to 
the  elevator  well  from  the  street.  It  was  the 
habit  of  the  operator  of  the  elevator  to  pull 
down  the  door  before  raising  the  elevator 
*  *  *  It  is  to  be  inferred  that  when  the 
elevator  went  up  the  third  time,  the  operator 
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did  not  close  the  door  because,  before  the 
fourth  truck  was  unloaded  the  deceased  was 
observed  to  walk  backward  into  the  elevator 
shaft     *     *     *" 

and  on  page  964: 

''*  *  *  While  the  plaintiff  contends  that 
there  is  some  evidence  that  he  slipped  on  the 
sidewalk  and  fell  into  the  elevator  well,  the 
fact  is  that  there  is  conjecture" 

and  later  on  page  964: 

"*  *  *  Upon  very  similar  facts  it  was 
held  in  Maxwell  v.  Thomas,  31  App.  Div.  546; 
52  N.  Y.  S.  30,  that  on  backing  into  an  elevator 
well  without  looking  to  see  the  door  was  open 
or  shut,  was  guilty  of  contributory  negligence 
as  a  matter  of  law.  That  case  was  more  fav- 
orable to  the  plaintiff  in  that  it  appeared  that 
the  plaintiff  was  attempting  to  put  a  skid  in 
place  and  this  may  have  had  his  attention  for 
the  moment  diverted  from  the  fact  that  he  was 
near  an  opening  into  an  elevator  well". 

The  first  case  under  this  heading  Donahue  v. 
Broof  brings  out  the  necessity  of  an  individual 
using  his  senses.  The  only  conditions  of  observa- 
bility considered  were  the  facts  that  it  was  light, 
that  there  was  no  interference  with  a  view,  and 
nothing  to  distract  plaintiff's  attention  and  the 
Court  held  the  plaintiff  was  guilty  of  contributory 
negligence,  because  he  approached  a  door  having 
the  appearance  of  an  elevator  door  without  looking. 
The  case  does  not  parallel  the  present  case  inasmuch 
as,  among  other  differences,  plaintiff  was  not 
familiar  with  the  premises;  but  the  case  is  val- 
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uable  as  bringing  out  the  duty  of  a  plaintiff  to  use 
his  senses. 

In  the  second  case,  Gray  v.  Siegel-Cooper  Co.,  the 
plaintiff  was  also  unfamiliar  with  the  premises, 
but  the  case  is  nearer  the  one  now  under  consid- 
eration. The  factors  of  observability  were  that 
the  unguarded  opening  was  perfectly  apparent 
and  it  was  light. 

In  the  third  case,  Amiot  v.  Foster,  the  situation 
still  more  closely  parallels  the  joresent  one.  There 
was  a  wooden  bar  which  had  been  placed  across 
one  end  of  the  elevator  for  the  protection  of  pas- 
sengers. The  plaintiff,  familiar  as  he  was  with 
the  surroundings  and  knowing  the  protection  the 
bar  afforded  in  place,  backed  into  the  opening 
which  he  knew  was  there.  In  the  present  case 
Early  knew  or  should  have  known  by  a  proper 
use  of  his  senses  that  the  bar  was  not  there.  He 
certainly  knew  that  beyond  that  doorway  lay 
danger  and  with  this  knowledge,  actual  or  imputed 
to  him.  Early  turned  his  back  to  where  tlie  danger 
was  and  fell  overboard. 

The  fourth  case,  Brudie  v.  Renault  Freres 
Selling  Branch  Inc.,  is  remarkably  like  this  Early 
case.  It  was  customary  in  both  the  Brudie  case 
and  the  Early  case  to  have  a  protection  across  an 
opening  when  the  opening  would,  without  this  pro- 
tection, have  been  dangerous.  The  dangerous  ele- 
ment in  one  case  is  the  elevator  shaft,  in  the  other, 
the  waters  of  the  bay.     In  each  case  the  protection 
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was  not  put  up,  and  in  each  case  the  deceased 
backed  into  the  open  space,  in  one  case  by  walking, 
in  the  Early  case  perhaps  by  leaning.  In  both  cases 
there  seems  to  be  contributory  negligence. 

8.    A  California  elevator  case. 

There  is  one  California  case  which  appellant 
desires  to  call  to  the  Court's  attention.  In  the 
case  of  Kauffman  v.  Machin  Shirt  Co.,  167  Cal.  506, 
the  facts  were  that  the  deceased,  a  boy  of  fifteen 
years,  used  an  elevator  to  deliver  a  package  on 
the  fourth  floor  of  a  building.  He  found  the 
elevator  shaft  door  unfastened,  opened  it  about  a 
foot  and  walked  a  short  distance  on  the  fourth 
floor  to  deliver  the  package.  The  door  was,  to  all 
appearances  the  same  as  when  he  left  it.  Someone 
had  moved  the  elevator,  however,  and  Kauffman 
believing  it  was  there,  stepped  in  to  the  shaft  and 
falling  to  the  basement  died  from  injuries  received. 
It  appeared  that  the  elevator  was  not  maintained 
in  conformity  with  city  ordinances.  Paralleling 
these  facts  with  the  present  case  the  Court's  atten- 
tion is  called  to  the  fact  that  Early  was  twenty 
years  of  age,  and  had  for  five  years  been  an 
employee  of  a  lumber  mill  (Apostles,  p.  79) ;  that 
he  watched  the  opening  of  the  door  and  when  it 
became  stuck  he  assisted  in  completing  the  opera- 
tion (Apostles,  pp.  122,  102,  146)  ;  that  it  was  not 
dark  (Apostles,  pp.  182,  152)  ;  that  there  was  enough 
light  to  see  that  the  bar  was  gone  (Apostles, 
p.  152),  and  the  bar  was,  w^hen  in  place,  three  feet 
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from  the  ground,  seven  or  eight  feet  long  (Apostles, 
p.  82)  and  five  or  six  inches  wide  (Apostles, 
p.  116)  ;  and  also  that  the  other  witnesses  knew 
the  bar  was  not  in  place  (Apostles,  pp.  106,  131, 
152,  141).  In  the  Kauffman  case  the  protection 
was  the  elevator  itself  and  the  danger  the  open 
shaft;  in  the  Early  case  the  protection  was  the 
bar  and  the  danger  was  the  bay.  The  Court,  after 
disposing  of  the  question  of  failure  to  compl}^  with 
elevator  ordinances  as  not  being  the  proximate 
cause  of  the  accident,  states  at  page  510: 

"Nor  is  the  situation  helped  by  the  allega- 
tion that  when  he  returned  the  elevator  and 
shaft  were  to  all  appearances  in  the  same  condi- 
tion in  which  he  left  them.  There  is  no  state- 
ment that  he  looked  or  that  if  he  had  looked 
there  was  any  physical  reason  why  he  could 
not  have  seen  that  the  elevator  had  been  moved. 
In  the  absence  of  any  such  showing  the  court 
must  assume  that  'to  look  was  to  see'  and  that 
if  he  had  looked  he  must  have  noticed  the 
danger.  One  may  not  thus  heedlessly  disregard 
the  commonest  precautions  for  his  own  safety. 
(Green  v.  Southern  Pacific  Co.,  132  Cal.  254; 
64  Pac.  255 ;  Hamlin  v.  Pacific  Electric  Ry  Co., 
150  Cal.  777;  80  Pac.  1109;  Brown  v.  Pacific 
Electric  Ry.  Co.,  ante,  p.  200;  138  Pac.  1005. 
It  is  true  that  ordinarily  the  question  of  con- 
tributory negligence  is  one  largely  of  fact  for 
the  consideration  of  the  jury,  but  where  the 
standard  of  conduct  required  of  persons  under 
given  circumstances  has  been  plainly  neglected 
by  the  person  seeking  relief,  it  then  becomes 
a  question  of  law.  (Hamlin  v.  Pacific  Electric 
Ry  Co.,  150  Cal.  777;  89  Pac.  1109,  and  Brown  v. 
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Pacific  Electric  Ry.  Co.  ante,  p.  200 ;  138  Pac. 

1005.)" 

And  on  page  512  the  Court  concludes: 

"But  whether  we  regard  the  decedent  under 
the  facts  pleaded  as  a  mere  licensee  or  as  a 
person  using  the  elevator  by  invitation  of  the 
defendants,  we  cannot  say  that  he  was  excused 
for  his  faihire  to  observe  the  absence  of  the 
elevator  when  he  returned  to  the  open  door 
of  the  shaft." 


In  conclusion  it  may  be  stated  that  the  following 
factors  of  observability  were  present  in  the  Early 
case: 

1.  It  was  not  dark  though  not  wholly  light.  One 
could  see  the  bar  (Wheelan  v.  Gas  Light  Co.,  supra). 

2.  The  factor  whose  absence  caused  the  accident 
was  large  and  situated  well  within  easy  vision 
without  looking  at  one's  feet  (Quirk  v.  Siegel- 
Cooper  Company,  supra). 

3.  The  absence  of  the  bar  could  easily  have  been 
seen  if  Early  had  looked  (Day  v.  Cleveland  C.  C.  & 
Lt.  L.  R.  Co.,  supra)  or  if  he  had  paid  the  slightest 
attention  (Ballon  v.  Collamore). 

4.  There  was  nothing  to  obscure  Early's  vision 
(Whalen  v.  Gas  TAgJit  Co.,  supra). 

5.  Early  first  approached  doorway  after  observ- 
ing his  companions  partially  open  the  door. 

6.  Early  shoved  on  the  door  near  the  point  where 
the  bar  would  be  if  up. 
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7.  Nothing  distracted  Early's  attention  any  more 
than  deceased's  attention  was  distracted  in  the 
Donahue  v,  Broof  case. 

8.  The  opening  was  perfectly  apparent  (Gray  v. 
Siegel-Cooper  Co.,  supra). 

9.  Early's  companions  all  saw  that  the  bar  was 
down  (Sparks  v.  Siehrecht,  supra). 

10.  Early  approached  a  doorway  leading  to  a 
dangerous  place  with  his  back  to  it  on  an  occasion 
where  the  protection  usually  present  was  not  up, 
and  failed  to  look  (Brudie  v.  Renault  Freres  Sell- 
ing Branch  Inc.,  supra). 

11.  There  is  no  statement  that  he  (Early)  looked 
or  if  he  had  looked  there  was  any  physical  reason 
wh}^  he  could  not  have  seen  that  the  bar  had  been 
moved.  In  the  absence  of  any  such  showing  the 
Court  must  assume  that  "to  look  was  to  see"  and 
that  if  he  had  looked  he  must  have  noticed  the 
danger  (Kauffman  v.  Machin  Shirt  Co.,  supra). 

In  the  cases  considered  it  appeared  in  some 
that  plaintiff  was  not  familiar  with  the  premises. 
That  this  is  an  item  Avhich  charges  the  plaintiff 
with  knowledge  of  the  danger  was  held  in  the  case 
of  GilfiUan  v.  German  Hospital  and  Dispensary 
etc.,  100  N.  Y.  601,  cited  supra. 

In  the  case  of  Lamed  v.  Vanderlinde,  165  Mich. 
464 ;  131  N.  W.  165,  the  Court  in  determining  plain- 
tiff guilty  of  contributory  negligence  states  at 
page  169: 
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"The  only  loo'itmiatc  questions  upon  this 
record  are  whether  this  defendant  was  negli- 
gent for  not  lighting  or  barring  the  stairs  by 
reason  of  darkness  and  whether  the  plaintiff 
was  herself  negligent.  The  plaintiff  has  failed 
to  make  a  prima  facie  case  upon  the  first  and 
has  pretty  clearly  established  the  second  propo- 
sition. The  opening  railings,  newel  posts  and 
elevator  were  in  plain  sight,  and  though  she 
walked  directly  toward  them,  she  was  oblivious 
to  their  presence.  There  is  no  opportunity  for 
any  other  inference  from  the  testimony." 

In  this  case  the  opening,  the  side  posts  of  the 
door,  and  the  absence  of  the  bar  were  plainly 
apparent.  Was  not  Early  guilty  of  contributory 
negligence  ? 


Conclusion. 

The  appellant  believes  that  it  has  proven  to  this 
Court : 

1.  That    it    was    entitled    to    judgment    on    the 
pleadings. 

2.  That   its   negligence   was   not   the   proximate 
cause  of  Early's  death. 

P>.     That  the  death  of  Early  was  caused  by  the 
negligence  of  Early  or  his  companions. 

4.     That  Early  was  guilty  of  contributory  negli- 
gence. 

In  regard  to  the  third  point  it  is  again  called  to 
the  Court's  attention  that  Moss  and  Whelihan,  who 
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opened  the  door  saw  the  bar  was  not  there  and 
failed  to  notify  Early. 

Dated,  Eureka, 
October  4,  1917. 

Respectfully  submitted, 

Clarence  Coonan, 
Nat  Schmulowitz, 
Proctors  for  Appellant. 
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United  States  Circuit  Court  of  Appeals 
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(a  corporation) 
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Appellee. 


CLAIMANT'S  AND  APPELLEE'S 
REPLY  BRIEF. 


THE  RECORD. 

The  apostles  on  appeal  show  the  following  mat- 
ters of  record.  On  March  19th,  1915,  the  petitioner 
and  appellant  filed  its  petition  for  limitation  of  lia- 
bility. (Trans,  pages  6  to  -6).  That  after  due  pro- 
ceedings had  been  taken  the  Hon.  District  Court  is- 
sued its  orders  for  a  monition.  (Trans,  pages  30  to 
32).  And  on  June  28th,  1915,  such  monition  was  is- 
sued (Trans,  pages  37  to  40),  and  on  the  same  day  on 
application  therefor  the  court  issued  its  restraining 
order,  restraining  the  claimant,  ELIZA  A.  EARLY, 
and  her  attorney  from  prosecuting  her  claim  in  the 
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Superior  Court  of  Hiunboldt  County,  California. 
(Trans,  pages  43  to  46).  That  thereafter,  and  within 
the  time  allowed  by  law  and  the  court,  the  claimant, 
Eliza  A.  Early,  to  wit,  July  19th,  1915,  filed  her  an- 
swer in  due  form  of  law  to  the  said  Petition  for  Lim- 
itation of  Liability  (Trans,  pages  47  to  53) ;  and  the 
day  before  filing  her  answer,  to  wit,  July  18th,  1915, 
she  had  filed  her  claim  which  appears  on  pages  328 
to  335  of  the  Transcript. 

It  will  readily  be  observed  that  the  answer  and 
claim  are  in  due  form. 

'*In  admiralty  the  parties  are  not  held 
'  *  to  great  nicety  in  pleadings,  and  where  the 
"libel  states  facts  which  warrant  a  recov- 
"er}^,  and  the  real  issues  are  tried,  a  recov- 
'*ery  will  not  be  denied  because  the  libel 
"counts  on  the  breach  of  a  charter  which 
was  not  binding  on  respondent." 

W.  S.  Keyser  &  Co.  vs.  Jurvelius,  122  Fed. 
218,  58  C.  C.  A.  664. 

The  form  of  the  answer  and  claim  in  the  case 
at  bar  is  found  approved  in  a  like  cause  in  this  Hon- 
orable Court.  We  cite  the  Court  to  the  cause  of 
Humboldt  etc.  vs.  Christopherson,  73  Fed.  Rep.  339, 
where  the  cause  of  action  arose  almost  in  the  same 
waters. 

In  case  at  bar  no  exceptions  were  made  to  either 
the  answer  or  claim,  nor  was  there  any  demurrer  in- 
terposed. The  cause  came  on  regularly  for  trial,  and 
was  heard  in  open  court.    The  testimony  of  the  wit- 
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nesses  and  evidence  taken  is  found  in  the  Transcript 
on  pages  56  to  275.  The  minute  order  awarding  dam- 
ages on  page  276,  the  opinion  of  the  Court  on  pages 
277  to  286,  the  minute  order  for  decree  on  pages  286 
to  287,  the  order  for  decree  on  page  287,  the  final  de- 
cree on  pages  288  to  299,  and  the  Assignment  of  Er- 
rors on  pages  302  to  306  of  the  Transcript. 


ARGUMENT. 

WE  WILL  PRESENT  OUR  ARGUMENT  IN  TPIE 
FOLLOWING  ORDER. 

1st.  THE  DISCUSSION  OF  THE  SUFFICIEN- 
CY OF  APPELLANT'S  ASSIGNMENTS 
OF  ERRORS. 

2nd.     THE  JURISDICTION  OF  THE  COURT. 

3rd.     WAS  APPELLANT  A  COMMON  CARRIER. 

4th.  THE  LIABILITY  OF  APPELLANT  AS  A 
COMMON  CARRIER. 

5th.     THE  TENTH  ASSIGNMENT  OF  ERROR. 

6th.  THE  ELEVENTH  ASSIGNMENT  OF  ER- 
ROR. 

7th.     THE  TWELFTH    ASSIGNMENT   OF  ER- 
ROR. 

8th.  THE  THIRTEENTH  ASSIGNMENT  OF 
ERROR. 


9th.     THE    FOURTEENTH    ASSIGNMENT    OF 
ERROR. 

lOtli.   THE  FIFTEENTH  ASSIGNMENT  OF  ER- 
ROR. 

lltli.   THE  SIXTEENTH  ASSIGNMENT  OF  ER- 
ROR. 

12th.   THE  SEVENTEENTH  ASSIGNMENT  OF 
ERROR. 

13th.   THE    EIGHTEENTH    ASSIGNMENT   OF 
ERROR. 

14th.   THE  REPLY  TO  APPELLANT'S  CONTEN- 
TION OF  ITS  NON-LIABILITY. 


1st.  SUBDIVISION. 

THE  DISCUSSION  OF  THE  SUFFICIENCY  OF 
APPELLANT'S  ASSIGNMENTS  OF  ERRORS. 

We  urge  that  the  1st,  2nd,  3rd,  and  4th  assign- 
ments of  error  are  too  general. 

The  Natches,  78  Fed.  183,  24  C.  C.  A.  49. 

'*An  assignment  "that  the  court  erred 
''  "in  holding  that  libellant  was  entitled  to 
any  compensation   for  the  injuries  re- 
ceived" by  him  is  too  general." 


an 
an 


Lafourche  vs.  Henderson,  94  Fed.  871. 

36  C.  C.  A.  519. 


2nd.  SUBDIVISION. 

THE  JURISDICTION  OF  THE  COURT. 

We  deem  it  incumbent  on  claimant  to  state  the 
law  applicable  to  claims  like  the  one  at  bar. 

Section  376  and  377  of  the  Code  of  Civil  Proced- 
ure of  the  State  of  California  reads  as  follows : 

' '  When  the  death  of  a  person  not  being 
a  minor  is  caused  by  the  wrongful  act  or 
neglect  of  another,  his  heirs  or  personal 
representatives  may  maintain  an  action 
for  damages  against  the  person  causing 
the  death,  or  if  such  persons  be  employed 

'by  another  person  who  is  resj^onsible  for 
his  conduct,  then  also  against  such  other 
peison.  In  every  action  under  this  and 
the  preceding  section,  such  damages  may 
be  given  as  under  all  the  circumstances  of 
the  case  may  be  just.*'    (Sec.  376). 

*'A  father,  or  in  case  of  his  death  or  de- 
sertion of  his    family,  the    mother,    may 

'maintain  an  action  for  the  injury  or  death 

'of  a  minor  child,  and  a  guardian  for  the 
injury  or  death  of  his  ward,  when  such  in- 

'jury  or  death  is  caused  by  the  wrongful 
act  or  neglect  of    another.     Such   action 

'may  be  maintained  against  the  person 
who  is  responsible  for  his  conduct,  also 
against  such  other  person."    (Sec.  377). 

George  D.  Early,  the  minor  son  of  Claimant,  and 
for  whose  death  damages  are  claimed,  lost  his  life 
in  Humboldt  Bay,  within  the  boundaries  of  Hum- 
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boldt  County,  State  of  California.  (See  Trans,  pages 
112,  113,  114,  127,  128,  149,  159,  160,  161,  162,  166). 
It  is  a  fact  not  disputed. 

"The  laws  of  a  state  may  create  a  lia- 
"bility  in  a  marine  cause  arising  on  the  high 
"seas  within  its  boundaries." 

145  U.  S.  335. 

36  L.  Ed.  727. 

"The  District  Court  of  the  United 
' '  States  has  jurisdiction  in  admiralty  to  give 
"damages  for  loss  of  life,  where  the  statute 
"of  a  state  in  which  the  accident  occurred 
"gives  the  right  of  action  for  such  loss." 

The  Harrisburg,  119  V.  S.  199. 
30  L.  Ed.  358. 
The  E.  B.  Ward,  17  Fed.  456. 
The  Highland  Light,  Fed.  Cases  No. 

6,477. 
The  Sea  Gull,  Fed.  Cases  No.  12,578. 
The  Garland,  5  Fed.  Rep.  924. 
Holmes  vs.  Oregon,  5  Fed.  Rep.  524. 
The  Cephalonia,  29  Fed.  Rep.  332. 
32  Fed.  Rep.  112. 
The  City  of  Norwalk,  55  Fed.  Rep.  99. 
The  St.  Nicholas,  49  Fed.  Rep.  671. 
The  Oregon,  45  Fed.  Rep.  62. 
The  Clatsop  Chief,  8  Fed.  Rep.  163. 
The  Columbia,  27  Fed.  Rep.  704. 
Grimsley  vs.  Hawkins,  46  Fed.  Rep.  400. 
Humboldt  etc.    vs.    Christoperson,  73 

Fed.  Rep.  239. 
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3rd.  SUBDIVISION. 

WAS  APPELLANT  A  COMMON  CARRIER. 

Query.  Was  the  Appellant  a  Common  Carrier? 
It  is  admitted  that  the  appellant  was  a  public  ferry- 
man, operating  a  steam  ferryboat  (The  Antelope) 
on  Humboldt  Bay  in  the  Count}"  of  Humboldt,  State 
of  California.  From  an  earl}^  date  it  was  held  by  the 
Courts  that  ferrymen  were  common  carriers. 

Babcock  vs.  Herbert,  3  Ala.  392. 
37  Am.  Dec.  695. 

Fisher  vs.  Clisbee,  12  111.  344. 

Powell  vs.  Mills,  37  Miss.  691. 

Sanders  vs.  Young,  73  Am.  Dec.  175. 

In  Wilson  v.  Hamilton,  4  Ohio  St. 
722,  the  court,  by  Ranney,  J.,  said: 
"We  have  been  wholly  unsuccessful, 
after  very  careful  research,  in  finding 
where  it  was  even  doubted  that  a  fer- 
ryman, occupying  a  position  in  a  line  of 
public  travel,  and  holding  himself  out 
for  general  employment,  was  not  a  com- 
mon carrier,  and,  as  such,  subject  to  all 
the  liabilities  incident  to  that  position. 
That  he  is  such  is  unqualifiedly  assert- 
ed by  the  best  text-writers,  and  en- 
forced in  a  large  number  of  decided 
cases.  Angell  on  Carriers,  Sections  82, 
130;  Story  on  Bailm.,  Sec.  496;  2  Kent's 
Com.  599;  Smith  v.  Seward,  3  Pa.  St. 
342;  Pomeroy  v.  Donaldson,  5  Mo.  36; 
Cohen  v.  Hume,  1  McCord  L.  (S.  Car.) 
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444;  Rutherford  v.  M'Gowen,  1  Nott  & 
M.  (S.  Car.)  19;  Garner  v.  Greene,  8 
Ala.  96;  Trent  v.  Cartersville  Bridge 
Co.,  11  Leigh  (Va.)  544;  Fisher  v.  Clis- 
bee,  12  111.  344;  Walker  v.  Jackson,  10 
M.  &  W.  161." 

' '  The  law  regards  ferrymen  as  common 
carriers,  and  has  imposed  upon  them  the 
same  duties  and  liabilities." 


May  vs.  Hanson,  5  Cal  360. 
Griffith  vs.  Cave,  22  Cal.  534. 
Slimmer  vs.  Merry,  23  Iowa,  94. 
Chevallier  vs.  Straham,  47  Am.  Dec.  653. 
Liverpool  S.  Co.  vs.  Phoenix  Co.,  129 

U.  S.  439. 

32  L.  Ed.  791. 
The  Montana,  22  Fed.  727. 
Moses  vs.  Hamburg  American  S.  Co., 

88  Fed.  330. 
Delaware  Etc.  vs.  Ashley,  67  Fed.  212. 
The  City  of  Panama,  101  U.  S.  462. 

"A  ferryman  becomes  liable  as  soon  as 
**he  signifies  his  assent  or  readiness  to  re- 
*'ceive  the  passenger,  or  has  accepted  and 
*' received  the  property  for  carriage." 

Ma}^  vs.  Hanson,  5  Cal.  360. 
Griffith  vs.  Cave,  22  Cal.  535. 
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4th.  SUBDIVISION. 

TPIE  LIABILITY  OP  APPELLANT  AS  A  COM- 
MON CAKRIER. 

' '  Public  ferrymen  are  common  carriers, 
and  liable  not  only  for  gross  negligence  but 
for  all  losses  except  such  as  are  occasioned 
by  the  act  of  the  person  employing  them,  the 
act  of  God,  and  the  enemies  of  the  country. ' ' 

May  vs.  Hanson,  5  Cal.  360. 
Cohen  vs.  Hume,  1  McCord  444. 
Pomeroy  vs.  Donaldson,  5  Mo.  36. 
Babcock  vs.  Herbert,  3  La.  392. 
Fether  vs.  Clisble,  12  111.  344. 
Slimmer  vs.  Merry,  23  Iowa  90. 
Wilson  vs.  Hamilton,  4  Ohio  St.  722. 
Smith  vs.  Stewart,  3  Pa.  St.  342. 
Albright  vs.  Penn.  14  Tex.  290. 

*'A  common  carrier  of  passengers  by 
water  is  bound  to  use  the  utmost  care  con- 
sistent with  the  nature  and  extent  of  their 
business  to  guard  against  injury  to  passen- 
gers. ' ' 

Simmons  vs.  Bedford  B.  &  N.  S.  Co., 
^7  Mass.  361. 

"Common  carriers  of  passengers  by  wa- 
ter are  bound  to  use  the  highest  degree  of 
care  in  reference  to  each  particular  with 
reasonable  regard  to  the  nature  of  the  un- 
dertaking." 
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Dodge  vs.  Boston  &  B.  S.  Co.,  148  Mass. 
207. 

12  Am.  St.  Rep.  541. 
2  L.  R.  A.  833. 

"A  common  carrier  of  passengers  is 
bound  to  exercise  the  highest  care,  skill  and 
foresight  conducive  to  the  passenger's  safe- 
ty and  capable  of  being  put  into  practice." 

Illinois  C.  R.  Co.,  vs.  Huhn,  177  Tenn., 
106. 
64  S.  W.  202. 

"Passengers  carriers  bind  themselves 
to  carry  safely  as  far  as  human  care  can 
go;  and  are  responsible  for  the  slightest 
negligence." 

Leslie  vs.  Wabash  Etc.  R.  C,  88  Mo.  50. 

"A  carrier  is  bound  to  exercise  the 
highest  degree  of  care  and  skill  to  preserve 
the  safety  of  passengers  and  prevent  acci- 
dents; reasonable  or  ordinary  diligence  is 
not  sufficient." 

Moore  vs.  Des  Moines  &  Ft.  D.  R.  Co., 
69  Iowa  491. 

"Where  carriers  undertake  to  convey 
passengers  by  the  powerful  and"  dangerous 
agency  of  steam,  public  policy  and  safety 
require  that  they  should  be  held  to  the 
greatest  possible  care  and  diligence." 

New  York  C.  T.  R.  Co.  vs.  Lockwood, 
84  U.  S.  357. 
21  L.  Ed.  627. 
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**Any  negligence  in  such  a  case  may 
well  deserve  the  epithet  of  gross. '^ 

Phila.  &  R.  R.  Co.  vs.  Derby,  55  U.  S.  46. 

14  L.  Ed.  502. 
Penn.  Co.  vs.  Roy,  102  U.  S.  455—26 
L.  Ed.  144. 

The  John  G.  Stearns,  170,  U.  S.  125— 
42  L.  Ed.  974. 

"The  law  requires  the  carrier  to  use 
the  highest  care,  diligence  and  skill  known 
to  careful,  diligent,  and  skillful  carriers." 

Montgomery  and  E.  R.  Co.  vs.  Mallette, 
92  Ala.  215. 
9  So.  363. 

C.  T.  of  G.  R.  Co.  vs.  Johnston,  106  Ga. 
136. 

32  S.  E.  78. 

Alabama  G.  S.  R.  Co.  vs.  Hill,  93  Ala. 
521. 

30  Am.  St.  Rep.  65. 

''Where  a  libel  was  filed,  claiming  com- 
pensation for  injuries  sustained  by  a  pas- 
senger in  a  steamboat,  proceeding  from  Sac- 
ramento to  San  Francisco,  in  California,  the 
case  is  within  the  admiralty  jurisdiction  of 
the  Courts  of  the  United  States. 

"The  principal  asserted  in  14  How,  486, 
re-affirmed,  namely:  when  carriers  under- 
take to  convey  persons  by  the  agency  of 
steam,  public  policy  and  safety  require  that 
they  should  be  held  to  the  greatest  possible 
care  and  diligence." 
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The  S.  New  World  vs.  King,  57  U.  S. 
469. 
14  L.  Ed.  1019. 


5th.  SUBDIVISION. 

THE  TENTH  ASSIGNMENT  OF  ERROR. 

In  discussing  the  tenth  assignment  of  error  it 
will  also  be  necessary  at  the  same  time  to  take  up  and 
discuss  the  nine  assignments  preceding  the  tenth,  in 
order  to  make  a  logical  discussion  of  the  whole  case. 
Therefore  we  will  dispose  of  the  tenth  assignment 
before  going  into  the  meat  of  the  case  presented  by 
the  appeal. 

The  10th  assignment  of  error  is  that 

"The  said  District  Court  errer  in  f ind- 
uing that  the  petitioner  Coggeshall  Launch 
"Company  was  negligent  in  failing  to  put 
"up  a  bar  across  a  cargo  port  door  and 
"therefore  rendering  judgment  in  favor  of 
"said  claimant." 

In  this  behalf,  claimant  urges  that  it  was  the 
duty  of  appellant  to  keep  the  bar  in  place.  It  was  a 
duty  that  could  not  be  delegated  to  another.  It  was 
a  requirement  of  the  constituted  authorities. 

We  quote  from  the  testimony  of  Walter  Cogge- 
shall, president  of  appellant. 

Q.  "What  was  the  custom  and  practice  of  the 

' '  Coggeshall  Launch  Company  in  regard  to  pro- 
"tecting  the  doorway,  when  open?" 
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Ans.  "Why,  this  custom  was  brought  aboTit 
''through  an  order  of  the  United  States  Inspee- 
"tion  Sercise.  The  Inspectors  came  here  some 
"five  years  ago  and  said:  'Now,  do  you  ever 
"open  that  door?'  I  said  that  I  did.  They  said 
"  'If  that  is  the  case' — The  instructions  laid 
"down  were — the  regulation  to  us — the  inspec- 
"tor  said,  'You  will  have  to  put  a  bar  across 
"this  door  to  have  in  case  this  cargo-port  is 
"open,  and  we  would  advise  you  to  have  a  bar 
"made  and  put  across  here,  and  it  may  be 
"locked.'    I  said  'All  right,  I  will  do  so.' 

"I  followed  the  orders  of  the  Steamboat 
"Inspection  Service. 

"The  orders  that  I  gave  to  the  captain  of 
"the  boat  and  that  he  should  transmit  to  the 
"crew  were  that  under  no  circumstances  should 
"that  door  ever  be  open  unless  at  the  time  it 
"was  open  the  bar  should  be  safely  in  its  place;" 

(See  testimony  of  Walter  Coggeshall  pages 
174  to  175  of  the  Transcript).  The  same  witness 
commencing  on  page  177  of  the  Transcript. 

"But  if  we  did  elect  to  open  the  cargo  port 
"for  ventilation  or  for  other  purposes,  then  they 
"must  have  a  bar  to  take  its  place.  Further- 
"more,  from  this  moment  that  I  got  the  instruc- 
"tion  from  the  steamboat  inspectors  I  had  that 
"bar  made,  and  I  notified  my  master,  I  notified 
"him  personalh%  and  I  know  he  notified  the 
' '  crew,  and  I  notified  them — my  instruction  was 
"that  a  failure  to  conform  with  the  orders  of  the 
"officers  of  the  Steamboat  Inspection  Service 
"would  result  in  discharge  on  my  part,  as  it  was 
"a  very  important  matter  and  to  my  knowledge 
"that  order  was  issued  and  was  never  violated 
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"by  one  of  these  men.    If  they  opened  the  door 
'*they  never  failed  to  put  that  bar  in  place." 

Then  again  on  page  178  of  the  Transcript 
the  witness  testifies: 

' '  The  bar  is  simply  fastened  with  a  pin.  By 
"the  word  'lock'  that  does  not  mean  as  you 
"would  put  a  padlock  on  it;  it  simply  means  a 
"pin  right  through.  There  were  many  accidents 
"resulting  years  ago  and  they  were  ordered  to 
"put  bars  on  steamers,  and  later,  when  a  man 
"went  overboard,  as  the  result  of  that  accident 
"the  law  requires  that  all  bars  must  be  locked 
"with  a  key." 

LIABILITY  IMPOSED  BY  FAILURE  TO  PUT 
THE  BAR  IN  PLACE. 

Under  the  above  heading  I  shall  discuss  three 
questions.    Viz. 

A.  Did  the  petitioners  owe  to  their  passen- 
gers the  duty  of  putting  the  bar  in  place  notwith- 
standing the  fact  that  the  door  was  closed. 

B.  Was  the  failure  to  put  the  bar  in  place  the 
proximate  cause  of  the  injury. 

C.  The  known  custom  of  passengers  to  open  the 
door. 

1.  How  it  affects  the  question  of  legal  lia- 
bility. 

2.  What  was  the  legal  effect  if  done  con- 
trary to  orders. 

We  call  the  court's  attention  to  the  findings  of 
the  Honorable  District  Court,    on   this    particular 


question  in  controversy  appearing  on  pages  295  and 
296  of  the  Trans.,  viz; 

"That  it  was  gross  negligence  on  the 
"part  of  petitioner,  Coggeshall  Launch 
"Company,  to  leave  the  dock,  on  the  said 
"voyage  and  evening  hereinbefore  found, 
"with  an  opening  of  six  or  eight  feet  wide, 
"such  as  was  the  said  cargo-port  door  lead- 
' '  ing  direct!}^  to  the  water,  and  with  the  said 
"lower  deck  of  said  ferryboat  crowded  with 
"passengers,  and  without  the  said  protect- 
"ing  bar  across  said  cargo-port  doorway; 
"and  that  it  was  the  duty  of  the  said  oper- 
"ators  of  the  said  vessel  to  have  the  said  bar 
"in  place  across  the  said  (243)  cargo-port 
' '  opening. ' ' 

"That  the  said  George  D.  Early,  now 
"deceased,  did  not  open  the  door  at  the  place 
"where  he  fell  through,  and  he  did  not  con- 
"  tribute  in  any  degree  to  the  lack  of  pro- 
"tection  at  said  place  on  said  ferry-boat 
"'Antelope'  occasioned  by  the  absence  of 
' '  the  said  bar. 

"That  at  the  time  the  said  George  D. 
"Early,  now  deceased,  fell  into  the  waters 
"of  Humboldt  Bay  and  was  drowned,  as 
"hereinbefore  found,  it  was  between  five 
"thirty  and  six  o'clock  in  the  evening  of 
"January  15tli,  1015,  and  while  not  yet 
"quite  dark,  it  was  not  however,  wholly 
"light. 

"That  in  operating  the  said  steam  fer- 
"ry-boat  'Antelope'  on  the  voyage,  day  and 
' '  evening  hereinbefore  found,  one  man  short 
"contrary  to  the  requirements  of  law,  re- 
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"suiting  ill  the  fact  that  the  bar  across  the 
''said  cargo-port  door  opening  was  not  in 
''place;  leaving  the  dock  at  Samoa  without 
"having  the  said  bar  in  place  across  the 
"said  cargo-port  opening  some  six  or  eight 
"feet  wide,  leading  directly  to  the  water, 
"on  said  lower  deck  of  said  ferry-boat  then 
"filled  with  passengers,  under  the  then  ex- 
"isting  and  prevailing  conditions,  the  said 
"petitioner,  Coggeshall  Launch  Company, 
"and  its  said  steam  ferry-boat  'Antelope' 
"was  guilt}^  of  gross  and  inexcusable  care- 
"lessness  and  negligence,  and  her  said  pas- 
"senger  George  D.  Early  was  drowned  by 
"reason  of  said  carelessness  and  negli- 
"gence." 

The  question  presented  to  this  Honorable  Cir- 
cuit Court  of  Appeals  is,  whether  or  not  this  finding 
of  the  District  Court  is  supported  by  the  evidence. 

"A  finding  of  fact  by  the  District  Judge 
"in  an  admiralty  suit,  based  upon  testimony 
"taken  in  open  Court,  should  be  accepted  by 
"the  appellate  court,  unless  the  evidence 
"clearly  preponderates  against  it." 

Erie  etc.  vs.  Dunseith,  239  Fed.  814. 

"This  conclusion  of  the  District  Judge 
"that  the  steamer  was  so  in  fault,  reached 
"after  the  hearing  of  the  character  stated, 
"should  be  accepted  by  us,  unless  the  evi- 
"dence  clearly  preponderates  against  it." 

City  of  Cleveland   vs.    Chrisholm,    90 
Fed.  157. 
33  C.  C.  A.  157. 
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Monongohela  etc.  vs.  Hurst,  200   Fed. 

711. 

119  C.  C.  A.  127. 
Pugh  vs.  Snodgrass,  209  Fed.  325. 
126  C.  C.  A.  251. 

"The  well  settled  rule,  which  has  been 
''followed  by  this  and  other  courts,  that  in 
"case  on  appeal  in  admiralt}^,  when  ques- 
"tions  of  fact  are  dependent  upon  conflict- 
"ing  testimony,  the  decision  of  the  District 
"Judge,  who  had  the  opportunity  to  see  the 
"witnesses  and  judge  of  their  appearance, 
"manner,  and  credibility,  will  not  be  re- 
"  versed,  unless  it  clearly  appears  to  be 
"against  the  weight  of  the  evidence." 

The  Hardy,  229  Fed.  985. 
The  Alijandro,  56  Fed.  621. 
6  C.  C.  A.  54. 
Perriam  vs.  Pac.  C.  Co.,  133  Fed.  140. 

66  C.  C.  A.  206. 
Peterson  vs.  Larscn,  177  Fed.  617. 
101  C.  C.  A.  243. 
Before  further  discussion,  we  wish  to  call  the 
attention  of  this  Honorable  Court  to  the  findings  of 
fact  the  Hon.  District  Court  immediately  preceding 
the  aforesaid  quoted  portion  of  the  findings,  found 
on  pages  290,  291,  292,  and  293  of  the  Transcript, 
viz: 

"That  at  all  times  mentioned  in  said 
"petition,  and  the  claim  and  answer  thereto 
"and  herein,  the  said  ferry-boat  'Antelope' 
"was  run  and  operated  by  the  petitioner, 
"Coggeshall  Launch  Company,  who  had 
"possession  of  said   ferry-boat   'Antelope' 
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"under  a  contract  of  purchase  from  the  pe- 
"titioner,  Hammond  Lumber  Company; 
"that  the  passengers  of  said  ferry-boat 
"  'Antelope'  consisted  for  the  most  part  of 
"workmen  going  back  and  forth  from  their 
"homes  in  Eureka  to  their  work  across 
"Humboldt  Bay  at  the  Samoa  mill,  and  for 
"that  reason  the  passenger  list  on  said  fer- 
"ry-boat  'Antelope'  remained  practically 
"the  same.  That  a  large  number  of  these 
"men  were  regularly  carried  on  the  freight 
"deck,  that  is  to  say,  the  lower  of  the  two 
"decks  of  said  ferry-boat.  That  this  said 
"lower  deck  was  almost  on  a  level  with  the 
' '  surface  of  the  water,  and  wholly  enclosed ; 
"that  on  the  starboard  side,  through  this 
"enclosure,  there  is  a  doorway  six  or  eight 
"feet  wide,  known  as  the  cargo  port, 
"through  which  it  was  the  custom  of  peti- 
"tioners  on  the  Samoa  side  of  Humboldt 
"Bay  to  take  on  both  passengers  and 
"freight.  That  this  doorway  was  closed  by 
"a  sliding  door,  which  was  opened  by  slid- 
"ing  it  aft.  That  when  this  door  was  open 
"and  the  vessel  awa^y  from  the  dock,  the 
"open  doorway  led  right  out  to  the  water, 
"and  there  Vv^as  nothing  to  prevent  a  pas- 
"senger  from  falling  or  walking  directly 
"through  it  into  the  water.  That  as  a  pro- 
' '  tection  to  the  passengers  on  the  said  lower 
"deck,  the  United  States  Inspector  or- 
"dered  that  a  bar  about  six  inches  in  width, 
"when  in  place,  extend  across  the  said  port 
"opening  at  a  height  of  between  three  and 
"four  feet.  That  it  was  the  invariable  prac- 
"tice  of  the  vessel  to  have  the  said  bar  in 
' '  place  during  the  trips  of  said  vessel  across 
"the  said  Humboldt  Bay  whether  the  said 
"door  was  opened  or  closed  at  the  time  of 
"leaving  the  dock.  (240). 

"That  at  the  time  mentioned  in  the  said 
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*' petition,  claim  and  answer,  the  said  ferry- 
-boat 'Antelope'  was  required  by  law,  as 
''appearel  from  her  Certificate  of  Inspec- 
"tion,  to  carry  as  her  complement  of  offi- 
"cers  and  crew,  one  licensed  master  and  pi- 
'*lot,  two  deck-hands,  one  licensed  chief  en- 
"gineer  and  one  fireman. 

"That  on  the  evening  of  January  15th, 
"1915,  and  for  nine  days  prior  thereto,  the 
"said  ferry-boat  'Antelope'  had  been  run- 
"ning  and  operated  short-handed  by  reason 
"of  one  of  her  deck-hands,  named  Nick,  be- 
"ing  sick  in  the  hospital. 

"That  on  the  evening  of  January  15th, 
"1015,  at  about  5:30  P.  M.  the  said  ferry- 
"boat  'Antelope'  started  on  her  regular 
"voyage  from  Samoa  to  Eureka  without 
"having  in  place  the  aforesaid  mentioned 
"bar,  which  was  usually  placed  across  the 
"cargo-port  doorway  to  protect  passengers 
"from  the  danger  of  falling  through  said 
"opening  into  the  water.  That  on  this  par- 
"ticular  evening  and  voyage,  to  wit,  on  Jan- 
"uary  15th,  1915,  the  said  deck-hand  Nick 
"was  absent  as  hereinbefore  found,  and  the 
"deck-hand  Andrew  was  engaged  in  taking 
"tickets,  and  that  the  said  deck-hand  An- 
' '  drew  neither  closed  the  said  cargo-port  door 
"nor  put  the  said  bar  across  the  doorway, 
"and  that  the  said  bar  was  not  in  place;  and 
"in  fact  the  said  bar  was  not  put  up  at  all 
"on  this  particular  voyage  and  evening. 

"That  at  the  time  of  the  sailing  of  said 
"steam  ferry-boat  'Antelope'  as  hereinbe- 
"fore  found,  before  leaving  the  dock  at  Sa- 
"moa,  the  said  cargo-port  door  on  the  said 
"lower  deck  was  not  closed  by  the  officers 
"or  crew  of  said  vessel,  and  although  the 
"said  bar  was  not  put  u])  at  all  during  that 
"voyage  and  evening,  but  the  said  door  was 
"closed  before  said  vessel  left  Samoa  by 
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one  of  the  passengers  on  the  said  lower 
deck. 

"That  the  said  cargo-port  door  was  in- 
variably opened  by  some  one  of  the  pas- 
sengers before  reaching  the  Eureka  Dock, 
usually  being  opened  when  the  landing 
whistle  was  blown.  That  immediately 
(241)  upon  the  blowing  of  the  whistle,  on 
said  steam  ferry-boat  'Antelope,'  for  land- 
ing and  while  still  in  the  open  waters  of 
the  bay  at  some  distance  from  the  dock, 
some  passenger  or  other  would  open  the 
said  cargo-port  sliding  door.  That  the 
said  opening  of  the  said  cargo-port  door 
was  not  a  casual  occurrence,  nor  even 
merely  a  frequent  occurrence,  but  was  an 
invariable  custom  that  had  been  in  vogue 
for  a  number  of  years.  This  custom  of  so 
opening  the  said  cargo-port  door  was  well 
known  to  all  the  officers  and  employees  of 
said  steam  ferry-boat  'Antelope,'  and  was 
also  known  to  Captain  Walter  Coggeshall, 
the  president  of  petitioner,  Coggeshall 
Launch  Company." 


The  evidence  fully  supports  the  foregoing  find- 
ings of  the  Hon.  District  Court.  The  more  material 
findings  as  aforesaid  are  not  disputed,  and  the  re- 
mainder are  fully  supported  by  a  preponderence  of 
the  evidence.  The  most  that  can  be  said  in  behalf 
of  the  Appellant  is,  that  in  some  instances  the  evi- 
dence is  conflicting.  The  great  weight  of  the  evi- 
dence sustains  the  findings  appealed  from.  See  the 
testimony  of  WILLIAM  EARLY,  on  pages  80  to 
87,  169  to  171,  and  271  to  272;  JOSEPH  WHELI- 
HAN  on  pages  118  to  137  171  to  172 ;  ALVA  MOSS 
on  pages  92  to  118,  and  172  to  173;  OTTO  JOHN- 


-21- 


SO  Non  pages  138  to  145;  and  EMMETT  WHELI- 

HAN  on  pages  1 45  to  157. 

This  Honorable  Court  has  laid  down  the  hard 

and  fast  rule,  that  is 

''The  well  settled  rule  is  applicable 
"that  the  findings  of  fact  of  the  trial  court 
"will  not  be  disturbed  in  this  court  unless  it 
"clearly  appears  that  there  was  error." 

Wliitney  vs.  Olsen,  108  Fed.  Rep.  292. 

47  C.  C.  A.  331. 
Perriam  vs.  Pac.  Coast  Co.,  133  Fed. 
Rep.  140. 
66  C.  C.  A.20c. 
The  Bailey  Gatzert,  179  Fed.  Rep.  44. 

102  C.  C.  A.  612. 
The  Transcript  presents  a  clean  record  devoid 
of  error.  At  least  diligent  perusal  of  the  same  by 
counsel  for  appellee  has  failed  to  unearth  a  single 
material  error.  The  most  that  can  be  said  in  behalf 
of  the  Appellant  is,  that  in  some  instances  there  is 
a  conflict  of  evidence ;  but  there  is  no  instance  but  in 
which  the  preponderance  of  the  evidence  supports 
the  findings  of  the  Hon.  District  Court.  On  con- 
flicting evidence  this  Hon.  Court  has  laid  down  the 
rule  that 

"A  finding  of  fact  made  by  a  court  of 
"admiralty  on  conflicting  evidence  is  pre- 
"sumptively  correct,  and  will  not  be  re- 
"  versed  by  the  appellate  court,  unless  the 
"record  clearly  shows  by  the  weight  of  the 
"evidence  that  it  is  erroneous." 

Louisiana  etc.  vs.  Gidionsen,  217   Fed. 
Rep.  75. 
133  C.  C.  A.  445. 
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The  Elenore,  217  Fed.  Eep.  753. 
133  C.  C.  A.  447. 
In  the  Samson,  217  Fed.  Rep.  at  page  347 — The 
court  says: 

"Out  of  the  great  mass  of  conflicting 
■'testimony  with  respect  to  the  maneuvers 
'of  the  respective  vessels  prior  to  the  col- 
'lision,  and  the  positions  of   the   various 
'tows  thereafter,  the  learned  judge  of  the 
'court  below  found  that  the  point  of  col- 
'lision  was  well  to  the  Oregon  side  of  the 
'channel,  and  concluded  that  the  fault  was 
with  the  Samson.    This  finding  under  well 
settled     rules     of     appellate     procedure, 
should  not  be  disturbed." 

Spencer  vs.  Dalles  etc.,  188. 
Fed.  Rep.  865,  868,  100  C.  C.  A.  499. 
It  was  the  legal  duty  of  petitioner  to  place  a  bar- 
rier across  the  opening  of  the  cargo  port. 

Hanley  vs.  Eastern  S.  S.  Co.,  109  N.  E. 

167. 
Peverly  vs.  Boston,  136  Mass.  336. 
Sturgis  vs.  Kountz,  165  Pa.  St.  358. 
Clark  vs.  Union  Ferry  Co.,  35  N.  Y.  485. 
Wycoff  vs.  Queens  etc.,  52  N.  Y.,  32. 
Lewis  vs.  Smith,  107  Mass.  334. 
Ferris  vs.  Union  Ferry  Co.,  36  N.  Y. 
312. 

It  does  not  require  any  wonderful  reasoning 
power  to  perceive  that  if  the  door  were  closed  and 
remained  closed  the  bar  would  be  unnecessary; 
neither  does  it  require  any  wonderful  reasoning  pow- 
er to  perceive  that  if  the  door  were  open  or  apt  to 
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be  opened,  the  bar  would  be  very  essential  to  the 
safety  of  the  passengers. 

Counsel  may  argue  that  because  the  door  was 
closed  the  bar  was  unnecessary,  and  if  the  passen- 
gers saw  fit  to  open  the  door  they  either  assumed 
the  risk  or  they  were  guilty  of  contributory  negli- 
gence.   The  argument  is  fallacious. 

Negligence  is  never  absolute.  It  is  always  rel- 
ative and  must  always  be  considered  in  the  light  of 
surrounding  conditions  and  circumstances.  It  is 
not  a  question  of  whether  or  not  the  passengers  were 
safe  before  leaving  the  Samoa  side.  It  is  a  question 
of  whether  or  not  they  were  safe  all  the  way  across. 
The  carrier  owes  to  its  passengers  a  very  high  de- 
gree care,  and  it  is  the  duty  of  the  carrier  to  see 
that  its  passengers  are  carried  in  safety,  and  landed 
in  safety  at  the  termination  of  the  voyage. 

The  question  presented  here  is;  not  what  were 
conditions  when  they  left  Samoa,  but  what  ought 
reasonably  to  have  been  foreseen. 

We  may  at  the  outset  ask :  "  If  the  door  is  suf f i- 
"cient  protection  to  the  passengers  why  did  the  com- 
pany have  a  bar"?  The  answer  is,  that  the  bar  is 
there  or  ought  to  be  there  for  protection,  when  the 
door  is  open.  The  fact  that  there  is  a  bar,  shows 
that  the  company,  and  the  legal  constituted  author- 
ity, recognizes  the  fact  that  the  door  was  apt  to  be 
opened.  The  fact  that  they  frequently  (according  to 
our  witnesses  always)  had  the  bar  up  even  when  the 
door  was  closed,  shows  that  they  recognize  and  fre- 
quently guarded  against  the  door  being  opened.    The 
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fact  that  it  was  the  invariable  rule  for  the  passen- 
gers to  open  the  door  and  that  the  company  knew  it, 
shows  that  the  company  could  not  have  depended 
upon  the  door  alone  as  a  protection,  or  if  they  did 
that  in  itself  would  constitute  negligence.  If  then, 
they  knew  and  recognized  the  fact  that  the  door 
would  in  all  human  probabilities  be  opened,  how  can 
it  be  argued  that  it  would  be  anything  short  of  gross 
negligence  to  leave  the  bar  down  even  though  the 
door  were  closed.  It  certainly  falls  far  short  of  that 
high  degree  of  care  which  the  law  demands  of  a 
carrier  for  the  safety  of  its  passengers. 

We  can  here  invoke  the  doctrine  of  RES  IPSA 
LOQUITUR  which  is  well  stated  in  RULING  CASE 
LAW  VOL.  5  Par.  713  in  the  following  language: 

"In  accordance  with  doctrine  of  Res 
Ipsa  Loquitur  it  is  usually  held  that  where 
an  accident  to  a  passenger,  who  is  himself 
without  fault,  is  caused  by  a  defect  in  any 
of  those  things  which  the  carrier  is  bound 
to  supply,  or  is  the  result  of  a  failure  in  re- 
spect of  the  carriers  means  of  transportation 
or  the  conduct  of  its  servants  therewith,  a 
presumption  of  negligence  arises  as  against 
the  carrier,  and  where  one  sueing  a  carrier 
for  injury  shows  that  his  injury  was  thus 
caused,  he  makes  out  a  prima  facie  case  for 
the  recovery  of  damages  (Longline  of  cases 
here  cited).  In  other  words,  where  a  per- 
son sueing  a  carrier  of  passengers  for  in- 
jury, shows  that  his  injury  happened  to 
him  without  fault  or  negligence  on  his  part, 
he  makes  out  a  prima  facie  case  for  the  re- 
covery of  damages.  It  then  devolves  upon 
defendant  carrier  to  show  the  absence  of 
any  negligence  on  tlie  part  of  itself  or  its 
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agents  whereby  the  accident  happened. 
(Citing  a  long  line  of  cases  among  them 
Treadwell  vs.  Whittier  80  Cal.  574;  Bon- 
neau  vs.  The  North  Shore  Railroad  Co.  152 
Cay.  456,  same  case  125  A.  S.  R.  68  and  note : 
LeBarron  vs.  East  Boston  Ferry  Co.  87  Am. 
Dec.  717  also  note  62  Am.  Dec.  679." 

The  reasons  assigned  for  the  doctrine  of  Res 
Il)sa  Loquitur  (1)  the  contractural  relation  between 
tlie  passenger  and  the  carrier  by  which  it  is  incum- 
bent on  the  carrier  to  transport  with  safety;  hence 
the  burden;  (2)  The  cause  of  the  accident,  if  not  ex- 
clusively in  the  knowledge  of  the  carrier,  is  usually 
better  known  to  the  carrier,  and  this  superior  knowl- 
edge makes  it  just  that  the  carrier  should  explain. 
(3)  Injury  to  a  passenger  by  a  carrier  is  something 
that  does  not  usually  happen  when  the  carrier  is  ex- 
ercising due  care;  hence  the  fact  of  injury  affords  a 
presumption  that  such  care  is  wanting.  (Line  of 
cases  cited  5  Ruling  Case  Law,  Page  77). 

A  case  in  point  is  Hooper  vs.  Denver  &  R.  G. 
R.  Co.  155  Fed.  273. 

This  w^as  a  case  for  death  caused  by  the  alleged 
negligence  of  defendant  Ry.  Co.  The  action  was 
brought  under  a  Colorado  Statute  which  declares 
that  in  an  action  for  death  caused  by  a  public  carrier 
it  shall  forfeit  for  every  person  and  passenger  so  in- 
jured or  killed  not  more  than  $5,000.00  nor  less  than 
$3,000.00.  In  the  case  some  question  was  raised  as 
to  the  sufficiency  to  the  evidence  of  negligence  on 
defendant's  part.  The  court  held  that  the  case  was 
brought  within  the  rule  laid  dowm  by  the  Supreme 
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Court  in  Gleeson  vs.  Virginia  Milan  Co.  Ry.  Co.  (140 
U.  S.  425)  as  follows: 

"That  the  happening  of  an  injurious 
"accident  is  in  passenger  cases  prima  facie 
"evidence  of  negligence  on  the  part  of  the 
"carrier,  and  that  (the  passenger  being 
"himself  in  the  exercise  of  due  care)  the 
"burden  then  rests  upon  the  carrier  to 
"show  that  its  whole  duty  was  performed 
"and  that  the  injury  was  unavoidable  by 
"human  foresight. — The  law  is  that  the 
"plaintiff  must  show  negligence  in  the  de- 
"fendant.  This  is  done  prima  facie  by 
"showing,  if  the  plaintiff  be  a  passenger, 
"that  the  accident  occurred." 

See  also  North  Jerse}^  St.  Ry.  Co.  vs.  Purdy  143 
Fed.  955 ;  Island  &  Seaboard  Coasting  Co.  vs.  Tolson 
139  U.  S.  551,  35  L.  Ed.  270,  cases  there  cited.  South- 
ern Pacific  Ry.  Co.  vs.  Garvin  144  Fed.  348. 

The  District  Court  has  found,  and  the  Appellate 
Court  will  undoubtedly  hold,  that  the  failure  to  put 
the  bar  in  place  was  an  act  of  negligence  on  the  car- 
rier's part,  in  view  of  all  the  circumstances,  and  that 
a  duty  devolved  upon  them  to  protect  the  doorway 
with  the  bar,  even  though  the  door  was  closed  when 
the  "Antelope"  left  Samoa. 

B.  WAS  THE  NEGLIGENT  ACT  IN  FAIL- 
ING TO  PLACE  THE  BAR,  THE  PROX- 
IMATE CAUSE  OF  THE  INJURY. 

We  wish  to  call  the  Court 's  attention  to  the  find- 
ings of  the  lower  court  on  this  question  and  refer  the 
Court  to  page  291  of  the  transcript  where  this  lan- 
guage is  used: 
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"That  the  doorway  was  closed  by  a 
"sliding-  door,  which  was  opened  by  sliding 
"it  aft.  That  when  this  door  was  open  and 
"the  vessel  away  from  the  dock,  the  open 
"doorway  led  right  out  to  the  water,  and 
"there  was  nothing  to  prevent  a  passenger 
"from  falling  or  walking  directly  through 
"it  into  the  water.  That  as  a  protection  to 
"the  passengers  on  the  said  lower  deck  the 
"United  States  Inspector  ordered  that  a 
"bar  about  six  inches  in  width,  when  in 
"place,  extend  across  said  port  opening  at 
"a  height  of  between  three  and  four  feet." 

And  again  at  page  296:  "And  leaving 
"the  dock  at  Samoa  without  bavifig  the  bar 
"in  place  across  said  cargo  port  opening 
"some  six  or  eight  feet  wide  leading  direct- 
"ly  to  the  water,  on  said  lower  deck  of  said 
"ferry  boat  then  filled  with  passengers,  un- 
"der  the  then  existing  and  prevailing  con- 
"ditions,  the  said  Petitioner  Coggeshall 
"Launch  Co.  and  its  said  steam  ferry  boat 
"  Anteloi^e  ,was  guilty  of  gross  and  inexcus- 
"able  negligence,  and  her  said  passenger, 
"George  D.  Early,  was  drowned  by  reason 
''•of  said  carelessness  and  negligence." 

(The  italics  are  ours).  The  foregoing  is  amply 
sustained  by  the  evidence,  and  the  conclusions  are 
drawn  from  the  indisputable  facts  sustaining  the 
findings. 

It  is  easy  to  find  definitions  of  Proximate 
Cause  and  rules  relating  thereto,  but  the  applica- 
tion is  more  difficult.  We  must  therefore  turn  to 
decisions  of  similar  causes  and  find  how  the  courts 
have  applied  the  rules  relating  to  Proximate  Cause. 

In  29  Cyc.  P.  493  we  find  a  fair  statement  in  the 
text  as  follows: 
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In  addition  to  the  requirement  that  the 
■^'.  result  should  be  the  natural  and  probable 

consequence  of  the  negligence,  it  is  contin- 
uously stated  that  the  consequence  should 
be  one  which  in  the  light  of  attending  cir- 
cumstances an  ordinarily  prudent  man 
ought  reasonably  to  have  foreseen  might 
probably  occur  as  the  result  of  his  negli- 
gence. 

We  cannot  in  this  case  intelligently  discuss  the 
question  of  the  closed  door  and  its  relation  to  proxi- 
mate cause  without  at  the  same  time,  and  in  connec- 
tion with  it,  discuss  the  attending  circumstances 
viz: — That  the  door  would  surely  be  oi3ened. 

In  the  case  at  bar  the  opening  of  the  door  cannot 
be  considered  as  a  new  and  independent  cause,  which 
could  have  produced  the  injury,  without  the  original 
negligence  in  failing  to  put  the  bar  in  place.  In  fact 
it  is  not  an  intervening  cause  at  all,  but  simply  a  con- 
dition, or  an  occasion,  which  made  the  injury  possible, 
and  a  condition  which  ought  to  have  been  foreseen. 
Tlie  fact  that  the  inj  ury  could  not  have  occurred  had 
the  door  remained  closed,  in  no  way  serves  to  pre- 
vent the  original  cause  from  being  the  proximate 
cause.  If  the  opening  of  the  door  be  viewed,  in  the 
light  of  a  cause,  it  is  at  most  a  concurrent  cause,  and 
the  rule  is  well  established  that  one  is  not  relieved 
from  liability  for  a  negligent  act,  when  some  other 
cause  is  concurrent  with  the  negligence  in  producing 
the  injury.  It  is  sufficient  that  the  negligence  occur- 
ring with  one  or  more  efficient  causes,  other  than 
plaintiff's  fault  is  the  j^roximate  cause  of  the  injury 
so  that  where  two  causes  combine  to  produce  injury, 
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a  person  is  not  relieved  from  liability  because  he  is 
responsible  for  only  one  of  them  (29  Cyc,  497  and 
cases  cited  there). 

This  brings  us  to  the  question  as  to  whether  the 
concurrent  condition  or  cause  was  brought  about  by 
decedent's  fault.  We  fail  to  see  wherein  he  was  at 
fault.  He  did  not  open  the  door.  It  was  opened  by 
Alva  Moss  and  Emmett  Whelihan.  (Transcript  96, 
106,  122,  137  )  When  the  door  was  within  a  foot  or 
two  of  being  open  Early  went  to  assist,  but  he  did 
not  open  the  door,  and  though  he  had,  still,  he  would 
not  have  been  at  fault.  The  finding  of  the  lower 
Court  on  that  question  is  found  on  page  296  of  the 
Trans. 

Counsel  for  appellant  in  his  brief  lays  great 
stress  on  the  fact  (as  he  sees  it)  that  Early  placed 
himself  in  a  position  of  danger.  But  he  overlooks  the 
fact  that  the  position  was  dangerous  only  because — 
Petitioners'  negligence  made  it  so.  Did  not  Early 
have  a  right  to  assume,  that  the  bar  was  in  place  for 
his  protection  as  usual.  He  had  seen  that  door 
opened  many  times  during  the  five  years  in  which  he 
had  crossed  and  recrosseed  Humboldt  Bay  on  the 
Antelope.  He  had  (according  to  our  testimony)  al- 
ways seen  the  bar  in  place.  According  to  their  tes- 
timony he  had  usually  seen  it  in  place.  He  had  come 
to  rely  upon  it  as  his  protection.  Opening  the  door, 
was  not  a  faulty  act,  nor  a  negligent  act  on  the  part 
of  Early,  because  he  had  absolutely  no  way  of  know- 
ing that  the  bar  would  not  be  in  place  as  usual,  and 
he  had  a  right  to  rely  upon  its  being  there  as  usual. 
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and  the  open  doorway  was  safe  had  the  bar  been 
there. 

Counsel  for  appellant  in  his  brief  before  the 
District  Court  (page  13)  quotes  from  Milwaukee  Ry. 
vs.  Kellogg  94  U.  S.  469,  24  L.,  Ed.  256  as  follows:— 

"But  it  is  generally  held  that  in  order 
to  warrant  a  finding  that  negligence  or  an 
act  not  amounting  to  a  wanton  wrong,  is  the 
proximate  cause  of  an  injury  it  must  appear 
that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attending  cir- 
cumstances." 

The  attending  circumstances  here  are  that  the 
door  was  invariably  opened  on  the  way  over.  (Trans. 
84,  100, 102,  123, 148,  195,  280,  293)  and  the  company 
had  full  knowledge  of  this  fact,  and  they  ought  rea- 
sonably to  have  foreseen,  that  in  opening  that  door 
the  passenger  engaged  in  the  act,  was  apt  to  be 
thrown  through  the  doorway  either  by  a  lurch  of  the 
ship  or  by  losing  his  balance  in  the  effort  directed 
against  the  door.  They  ought  to  have  foreseen  too, 
that  the  door  being  opened  all  the  passengers  on  the 
lower  deck  were  exposed  to  danger  if  the  bar  were 
not  in  place. 

In  the  case  of  Hanley  vs.  Eastern  S.  S.  Co.  a 
Mass.,  case  reported  in  109  N.  E.  168.  The  facts  are 
singularly  similar  to  those  in  the  case  before  us. 

"There  was  evidence  tending  to  show  that  there 
was,  on  a  deck  of  the  steamship  where  passengers 
were  permitted  to  go,  a  space  variously  estimated  at 
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from  three  to  five  feet  between  a  lifeboat  on  one  side 
and  a  life  raft  on  the  other,  where  there  was  no  rail, 
guard  or  protection  to  prevent  a  passenger  from  walk- 
ing, being  thrown  or  falling  over  the  ship's  side  to  the 
water;  that  as  the  plaintiff's  intestate,  walking  along 
at  about  9  o  'clock  in  the  evening  with  a  camp  stool  in 
his  hand,  was  in  the  act  of  i^utting  it  down,  the  ves- 
sel gave  a  lurch  and  he  fell  overboard.  If  this  evi- 
dence was  believed,  it  was  sufficient  to  support  a 
finding  of  due  care.  It  well  may  be  found  that  a  pas- 
senger upon  an  ocean-going  steamship,  during  the 
voyage,  may  assume  that  no  jjlace  where  he  is  al- 
lowed to  go  will  be  left  entirely  without  some  con- 
struction to  prevent  a  passenger  from  falling  over- 
board." 

We  quote  from  P.  169. 

"The  manner  of  the  accident  was  not 
left  wholly  to  surmise  or  conjecture.  If  the 
testimony  just  narrated  were  taken  at  its 
full  value,  it  reasonably  might  have  been 
thought  to  show  that  the  plaintiff's  intestate 
was  caused  to  fall  overboard  by  the  lurch  of 
the  ship  and  not  by  his  own  volition  or  lack 
of  attention. " 

"It  cannot  be  said  as  matter  of  law  that 
he  assumed  the  risk  of  such  injury.  If  the 
jury  believed  that  there  was  not  adequate 
cause  for  him  to  know  that  there  was  no 
guard  or  protection,  then  there  was  no  room 
for  the  operation  of  the  maxim,  "Volenti 
non  fit  injuria."  Even  though  it  may  have 
been  obvious  that  there  was  no  chain  or 
guard  stretching  over  the  space  between  the 
lifeboat  and  the  raft,  it  might  still  have  been 
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reasonable  to  assume  that  there  was  a  rail 
or  other  protection  at  the  edge  of  the  deck." 

"The  jury  rightly  were  instructed  that 
the  only  negligence  for  which  it  could  be 
held  responsible  was  that  of  its  servants  or 
agents.  But  there  were  several  hundred 
paassengers  on  this  boat  and  necessarily 
some  degree  of  inspection  was  required,  in 
the  exercise  of  the  high  responsibility  rest- 
ing upon  the  defendant  as  a  common  car- 
rier, to  see  that  the  various  parts  and  ap- 
pointments of  the  vessel  remained  safe  and 
were  not  put  out  of  place  or  rendered  dan- 
gerous by  such  ignorant  or  stupid  persons 
as  commonly  might  be  anticipated  among  so 
large  a  number  of  passengers.  The  defend- 
ant was  not  obliged  to  act  on  the  theory  that 
passengers  would  wilfully  rem.ove  guards 
placed  for  their  protection ;  but  if  the  danger 
that  happened  was  one  likely  to  occur,  then 
the  defendant  would  be  required  to  provide 
against  it,  so  far  as  reasonably  possible.  It 
properly  was  left  to  the  jury  to  determine 
whether  such  reasonable  inspection  as  it 
ought  to  have  exercised,  in  view  of  the 
number  of  passengers  carried  and  the  na- 
ture of  the  particular  place  and  its  fittings, 
and  the  danger  likely  to  follow  from  its 
becoming  unguarded  would  have  revealed 
the  fact  that  the  guard  chain  had  become  un- 
fastened." 

On  the  question  of  breaking  casual  connection, 
a  very  strong  case  in  point  is  the  Santa  Rita  176  Fed. 
Rep  890,  an  admiralty  case  before  circuit  Judges 
Gilbert  and  Morrow,  and  District  Judge  Hunt. 

Plaintiff's  ship  had  been  damaged  by  fire  caused 
by  burning  oil  floating  on  the  water  of  San  Francisco 
Ba}^    The  oil  had  been  carelesslj'^  thrown  from  the 
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Santa  Rita.  How  it  had  been  set  on  fire  was  not 
clearly  established,  but  it  was  not  contended  that  the 
Santa  Rita  had  any  part  in  setting  fire  to  the  oil.  Now 
it  would  seem,  that  here  was  an  intervening  cause 
that  would  serve  to  break  the  casual  connection  be- 
tween the  original  negligence  and  the  injury.  At 
least  the  facts  are  infinitely  stronger  along  that  line 
than  in  the  case  at  bar,  yet  the  court  says: — 

"We  are  of  opinion  that  the  injury  to 
the  Boieldieu  was  the  natui'al  and  probable 
consequence  of  the  negligent  act  of  the 
Santa  Rita  and  ought  to  have  been  antici- 
pated in  the  light  of  the  surrounding  cir- 
cumstances. The  circumstances  which  must 
be  considered  are  the  highly  combustible  na- 
ture of  the  oil,  the  condition  of  the  tide  and 
wind,  the  proximity  of  the  whai'f  and  ship- 
ping, the  inflammable  condition  of  the  oil 
soaked  wharf,  and  the  many  chances  of  ac- 
cidental ignition  to  which  the  oil  was  ex- 
posed. Without  doubt  the  natural  and  prob- 
able consequence  of  covering  water  with 
oil,  might  not  under  different  circum- 
stances, have  had  a  natural  tendency  to  pro- 
duce any  injury.  If  the  oil  had  been 
dumped  into  the  middle  of  the  bay,  far  from 
any  ship  or  whaif ;  if  the  wind  and  tide  had 
been  different;  if  the  wharf  had  been  fire 
proof;  if  the  oil  had  been  less  inflammable; 
if  the  chance  of  fires  had  been  much  less — 
we  might  have  reached  a  dierffent  conclu- 
sion. But,  considering  all  the  facts  and  cir- 
cumstances, we  must  conclude  that  the  in- 
jury done  by  the  floating  oil  ought  to  have 
been  foreseen,  and  that,  therefore,  the  plac- 
ing of  it  on  the  water  w^as  the  proximate 
cause  of  the  injury  inflicted  bv  its  ignition." 
(Milwaukee  R.  vs.  Kellogg,' 94  U.  S.  469, 
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:  24  L.  D.  256;  Insurance  Co.  vs.  Boon,  95  U. 

S.  117,  24L.  Ed.  395;  Washington  &  George- 
town Ey  Co.  V.  Hickev,  166  U.  S.  521, 17  Sup. 
Ct.  661,  41 L.  Ed.  1101;  McGill  v.  Michigan  S. 
S.  Co.,  144  Fed  788,  75  C.  C.  A.  518). 

So  in  our  case  the  employees  of  Appellant  ought 
to  have  foreseen  in  view  of  the  fixed  custom  that  the 
door  would  be  opened  and  that  the  passenger  opening 
it  was  liable  to  be  thrown  into  the  bay,  if  the  bar  were 
not  in  place;  and  that  therefore  the  failure  to  place 
the  bar  was  the  proximate  cause  of  the  injury. 

In  Nehrens  vs.  Purnessia  (35  Fed.  798)  the  facts 
are  singularly  similar  to  those  in  the  case  at  bar: 

Libelant,  a  steerage  passenger  on  the  steamship 
F.,  in  coming  down  from  the  deck  to  go  to  his  quar- 
ters, fell  through  the  fore  hatch  in  the  lower  between 
decks,  breaking  his  leg,  for  which  injury  this  suit 
was  brought.  The  hatch  was  ordinarily  kept  cov- 
ered, and  passengers  were  in  the  habit  of  walking 
over  it.  On  the  occasion  in  question  the  hatch  had 
probably  been  opened  to  bring  up  provisions,  but 
there  was  no  light  to  enable  libelant  to  see  whether 
the  hatch  was  open,  nor  was  there  any  rail  or  guard 
around  it.  The  libelant  testified  that  he  had  never 
seen  the  hatch  open,  and  did  not  know  that  it  was 
liable  to  be  open.  Held,  that  the  vessel  was  liable  for 
libelant's  injury,  his  damages  being  fixed  at  $1,600. 

The  court  says  at  page  799 : — 

"The  habit  of  passengers  to  cross  the 
hatch  cover  could  not  have  been  unknown  to 
the  officers  of  the  ship  and  in  the  narrow 
space  availa])le  for  steerage  passengers  its 
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use  more  or  less  for  that  purpose  was  almost 
inevitable.  It  was  the  clear  duty  of  the 
ship  to  provide  reasonable  security  against 
the  danger  when  the  hatch  was  temporarily 
open  b}'  means  of  a  rail  or  guard  of  some 
kind,  and  by  sufficient  light  to  enable  the 
unusual  danger  to  be  perceived." 


ILLUSTRATIVE  CASES 

"Where  a  person,  driving  carefully 
along  a  narrow  highway  on  a  dark  night, 
turned  to  the  left  to  avoid  going  down  an 
unrailed  embankment  on  the  right,  and 
thereby  came  in  collision  with  a  carriage  ap- 
proaching from  the  opposite  direction,  and 
was  injured, — the  want  of  the  railing  was 
a  "defect,"  and  was  the  sole  cause  of  the 
injury." 

Flaggs  vs.  Hudson,  142  Mass. 
280. 

"Where  a  narrow  embankment  used  as 
an  approach  to  a  railroad  crossing  had  pre- 
cipitate banks,  and  was  unguarded  by  rail- 
ings, the  negligence  of  the  city  in  so  main- 
taining it  was  deemed  a  proximate  cause  of 
an  injury  to  a  traveler  caused  by  his  horse 
going  over  such  embankment,  rendering  the 
city  liable  in  damages,  although  the  fright 
of  the  horse  was  a  contributory  cause." 

Harvey     vs.     Clarinda,     111 

Iowa,  528;  82  N.  W.  994. 

"In  an  action  for  injuries  sustained  by 
being  precipitated  into  a  stream  adjacent  to 
the  street,  which  was  not  protected  by  a  bar- 
rier, an  instruction  authorizing  a  finding  for 
the  defendant  if  the  accident  was  occasioned 
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by  by-standers  endeavoring  to  assist  the 
plaintiff  by  taking  hold  of  her  horse  was 
properly  refused,  since  the  intervening  act 
of  a  third  party  did  not  excuse  the  defend- 
ant from  liability  for  its  negligence  in  fail- 
ing to  erect  the  barriers  which  was  a  proxi- 
mate cause  of  the  accident. ' ' 

San  Antonio  vs.  Porter,  24 
Tex.  Civ  App.  196;  59  S.  W. 
992. 

"A  street  connecting  with  a  bridge  at  an 
angle  extended  five  or  six  feet  beyond  the 
line  of  the  bridge,  leaving  an  exposed  place, 
which  lead  to  one  side  of  the  bridge  and 
across  an  unguarded  abutment  into  the 
river.  A  pedestrian  about  to  enter  the 
bridge  was  suddenly  confronted  by  a  bicy- 
clist, and,  to  avoid  a  collision,  jumped  to 
one  side,  and  fell  off  the  end  of  the  street. 
It  was  held  that,  although  the  bicyclist  had 
no  right  on  the  sidewalk,  and  the  city  could 
not  have  foreseen  that  he  would  be  there 
unlawfully,  he  was  not  the  proximate  cause 
of  the  injur}^,  but  the  proximate  cause  there- 
of was  the  city's  failure  to  keep  the  abutt- 
ment  guarded,  which  rendered  the  city  li- 
able." 

Knouff  vs.  Loganport  26  Ind 
App202;59N.  E.  347. 

But  in  the  case  at  bar  the  appellant  could  readily 
foresee,  that  if  it  were  one  deck  hand  short,  that  it 
would  not  have  any  one  to  put  up  the  barrier  (the 
bar)  and  thereby  protect  their  passengers.  Appel- 
lant could  readily  foresee  that  if  the  barrier  (the  bar) 
was  not  put  in  place  a  passenger  was  liable  to  fall 
overboard;  all  this  the  appellant  could  readily  fore- 
see. 
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The  object  and  purpose  of  the  statute,  rules  and 
regulations  requiring  the  petitioners  to  have  two 
deck  hands,  was  to  protect  the  lives  of  the  passen- 
gers. They  violated  the  law  in  having  but  one  deck 
hand,  and  instead  of  assigning  him  to  look  after  the 
protection  of  the  passengers  they  put  him  to  taking 
up  tickets,  entirel}^  disregarding  the  safety  of  their 
passengers.  Therefore  the  violation  of  the  statute, 
rules  and  regulations  by  petitioners  in  navigating  the 
vessel  one  deck  hand  short  was  the  proximate  cause 
that  resulted  in  the  death  of  George  D.  Early. 

The  nearest — in  i)oint  of  time  or  space — may  not 
be  the  responsible  agency  at  all.  But  in  this  case  the 
compan}^  is  liable  whether  the  violation  of  the  stat- 
ute be  considered  the  proximate  cause  or  whether  the 
negligent  act  of  failing  to  place  the  bar  be  considered 
the  proximate  cause. 

(C)  THE  KNOWN  CUSTOM  OF  PASSEN- 
GERS TO  OPEN  THE  DOOR. 

(1)  How  it  affects  the  question  of  legal  liabil- 
ity. 

This  is  really  only  another  way  of  asking  wheth- 
er the  opening  of  the  door  ought  reasonably  to  have 
been  foreseen. 

The  undisputed  evidence  is  and  the  lower  court 
has  found  that  the  door  was  invariably  opened  by 
the  passengers  before  reaching  the  landing,  on  those 
occasions  when  the  door  happened  to  be  closed; 
(Trans.  84,  100,  102,  123,  148,  195,  280,  293)  and  the 
evidence  conclusively  shows  this  practice  had  been 


followed  by  the  passengers  for  a  number  of  years 
and  the  custom  was  well  known  to  the  company.  The 
legal  effect  of  this  custom,  and  the  knowledge,  is  best 
brought  out  by  the  following  excerpts  from  cases : — 

*' Defendant  piled  lumber  on  a  sidewalk 
in  a  public  street  in  the  vicinity  of  the  homes 
of  a  number  of  children,  with  knowledge 
that  the  children  were  in  the  habit  of  con- 
greating  there  and  climbing  on  the  lumber 
while  at  play.  Plaintiff's  intestate  was 
killed  by  the  falling  of  the  lumber  so  piled; 
a  verdict  finding  that  the  defendant's  neg- 
ligence was  the  proximate  cause  of  the  in- 
jury was  justified.  True  etc.,  Co.,  v.  Woda, 
201  111.  3i5,  66  N.  E.  309." 

*' Plaintiff,  a  boy  of  four  years,  while 
passing  along  a  highway  climbed  on  a  fence 
situated  on  defendant's  adjoining  land  and 
separating  it  from  the  highwa}^  for  the  pur- 
pose of  climbing  over  it.  The  fence,  which 
was  so  defective  as  to  constitute  a  nuisance, 
fell  on  plaintiff  and  injured  him.  It  was 
held  that  as  plaintiff  in  climbing  on  the 
fence  was  merely  doing  an  act  which  defend- 
ant ought  to  have  contemplated  as  likely 
to  be  done  by  children  using  the  highway, 
defendant  was  not  entitled  to  avail  himself 
of  the  defense  that  the  injury  was  caused  by 
jDlaintiff's  own  act,  and  that  plaintiff  was 
entitled  to  recover." 

Harold  v.  Watney,  (1898)  2  Q.  B.  320, 
67  L.  J.  Q.  B.  771,  78  L.  T.  Rep.  N.  S.  788, 
46  Wkly  Rep.  642. 

Petitioner  and  appellant  in  this  case  have  no 
reason  to  urge  the  opening  of  the  door  to  excuse  them 
from  the  effects  of  their  negligence.  It  is  onlj^  a  con- 
dition or  a  circumstance  in  the  chain  of  events,  and 
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moi'eover  a  circumstance  which  should  have  been 
foreseen  and  which  was  almost  sure  to  happen.  The 
lower  court  in  its  findings  uses  this  language : — 

"The  custom  of  so  opening  said  cargo  port  door 
was  well  known  to  all  the  officers  and  employees 
of  the  boat  and  was  also  known  to  Captain  Walter 
Coggeshall,  the  president  of  Coggeshall  Launch  Com- 
pany." 

In  Ind.  St.  Ry.  Co.  vs.  Robinson,  (61  N.  E.  Rep. 
936)  the  Court  said; 

"But  appellant  was  bound  to  know  that 
crowds  might  congregate  upon  its  platform 
and  injury  to  its  intended  passengers  might 
result  from  defects  in  its  platform  under 
such  circumstances.  The  presence  and 
struggle  of  crowds  to  get  upon  appellant's 
car  only  increased  the  danger  of  accident. 
It  did  not  excuse  or  relieve  appellant  from 
responsibility  for  such  accident." 

So  in  the  case  of  Catherine  Glen  vs.  Boston  Ele- 
vated Ry.  Co.,  32  L.  R.  A.  (U.  S.)  470,  also  207  Mass. 
497,  the  Court  said; 

"A  common  carrier  of  passengers  is  re- 
quired to  exercise  the  utmost  care  consist- 
ent with  the  nature  and  extent  of  its  busi- 
ness, to  carry  passengers  in  safety  to  their 
destination  and  to  enable  them  to  alight 
there  with  safety.  This  extraordinary  vigi- 
lance is  owed  not  only  as  to  its  own  instru- 
mentalities and  employees,  but  also  as  to 
other  passengers  or  strangers  so  far  as  any 
harmful  misconduct  on  their  part  may  be 
foreseen  and  guarded  against." 

And  again  at  p.  474;  "Evidence  as  to 
what  has  been  the  custom  of  a  crowd  at  a 
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particular  place  or  under  special  circum- 
stances in  boarding  defendant's  cars  was 
competent  because  a  Ry.  Co.  has  reasonable 
cause  to  know  what  has  been  habitually 
done  respecting  its  cars.  It  bore  upon  the 
care  which  defendant  ought  to  have  exer- 
cised, and  the  i^rotection  it  ought  to  have 
furnished  to  its  passengers  who  were  entit- 
led to  alight." 


ILLUSTRATIVE  CASES  ON  CUSTOM. 

Where  it  is  shown  that  passengers  were  in  the 
habit  of  alighting  at  a  point  a  short  distance  from  a 
station  and  on  the  side  opposite  thereto  where  there 
was  a  parallel  track,  and  such  custom  was  known 
to  the  Ry.  Co.  the  act  of  a  passenger  in  alighting  at 
such  a  place  is  not,  as  a  matter  of  law,  negligence, 
and  where  such  passenger  was  struck  and  run  over 
by  a  train  on  a  parallel  track,  question  of  negligence 
was  for  a  jury,  and  judgment  for  Plaintiff  was  af- 
firmed. (Penn.  Co.  vs.  McCaffery  173  111.  169,  af- 
firming 68  111.  App.  635). 

Where  a  railroad  Co.  was  in  the  habit  of  ob- 
structing street  crossings  with  its  trains,  and  the 
public  were  in  the  habit  of  climbing  over^  crawling 
under  and  going  around  trains,  to  cross  track,  it  was 
the  duty  of  the  Co.  to  move  such  trains,  in  accordance 
with  the  known  custom  of  the  people  and  to  take  such 
care  to  avoid  injury  to  persons  who  might  attempt 
to  cross  behind  such  trains.  (A.  T.  &  Santa  Pe  Ry. 
vs.  Cross,  58  Kan.  424). 

If,  a  custom  among  street  Ry.  employees,  known 
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and  assented  to  by  the  company,  those  who  are  on 
duty  are  in  the  habit  of  calling  for  and  receiving  as- 
sistance from  those  not  on  duty,  and  one  of  the  lat- 
ter renders  the  assistance  asked,  he  will  be  regarded 
as  in  the  company's  employ  for  such  service  and  if 
ho  negligently  abandons  it  whereby  injury  to  pas- 
sengers occur,  the  conipan}^  will  be  liable.  (Leaven- 
AVortli  Electric  Ry.  Co.  vs.  Cusick  60  Kansas  590). 

Wliere  a  boy,  eight  years  of  age,  crawled  under 
cars  that  blocked  a  street  crossing,  and  was  run  over 
by  an  engine  backing  against  cars,  it  was  error  to 
direct  verdict  for  the  Co.  as  the  question  of  negli- 
gence was  for  the  jury,  where  it  appeared  that  it  was 
the  custom  of  persons  in  the  neighborhood,  to  crawl 
under  cars  when  the  street  was  blocked.  (Plofler's 
Adm'r.  vs.  So.  Ry.  Co.,  31  Ky.  Law  Rep.  1020). 

Where  the  public  has,  for  years  used  a  Ry. 
bridge  or  track  as  a  footpath  without  objection  by 
the  Ry.  Co.,  and  by  reason  of  such  custom,  people 
may  be  expected  thereon,  it  is  the  duty  of  those  in 
control  of  passing  trains,  in  view  of  such  custom,  to 
use  reasonable  precautions  to  prevent  injury  to  such 
people  even  though  they  be  trespassers.  (Young 
vs.  Clark  16  Utah  42,  also  3  Am.  Neg.  Rep.  (new  se- 
ries) 315). 

Long  continued  custom  is  evidence  of  invitation 
to  board  trains  at  a  particular  place. 

Chicago  Etc.  vs.  Dean,  195  111.  168. 
American  Etc.  vs.  Resley,  175  111.  295. 
Carver  vs.  Minn.  Ry.  Co.,  120  Iowa  346. 


(2)     WHAT   IS   THE   LEGAL  EFFECT   IF 
DONE  CONTRARY  TO  ORDERS. 

In  the  first  place  there  is  not  a  scintilla  of  evi- 
dence that  Early  ever  heard  an  order  not  to  open  the 
door  if  one  were  ever  given.  The  District  Court  has 
found  (Trans.  294)  that  George  D.  Early,  deceased, 
had  never  had  any  knowledge  or  notice  of  any  efforts 
made  by  the  officers  and  crew  to  prevent  passengers 
from  opening  the  door.  There  is  no  evidence  that 
any  such  order  had  ever  been  posted.  There  was 
some  evidence  (denied  by  witnesses  for  claimant) 
that  such  a  request  had  been  made  to  some  of  the 
passengers.  But  when  it  had  been  made  or  who  heard 
it,  if  made,  does  not  appear.  We  deny  that  such  re- 
quest had  ever  been  made,  but  for  the  sake  of  argu- 
ment let  us  assume  that  a  request  of  that  kind  had 
been  made ;  Let  us  go  further  and  assume  that  Early 
had  heard  the  request.  The  fact  is  that  the  door  was 
opened  regularly  by  the  passengers  just  the  same. 

Quoting  from  RULING  CASE  LAW,  Vol.  5, 
page  23: — 

"There  can  be  no  doubt,  however,  that 
a  carrier  after  making  a  rule  in  regard  to 
the  conduct  of  passengers  may  waive  and 
abandon  it  and  treat  passengers  as  if  it  had 
never  existed  and  thus  lead  them  to  believe 
that  the  rule  is  no  longer  in  force.  If  the 
carrier  does  this,  it  cannot  set  up  the  rule 
to  defeat  the  rights  of  a  passenger  who  has 
acted  in  the  well  warranted  belief  that  the 
rule  is  not  in  force." 


In  Kane  v.  Erie  Ry.  Co.  (C.  C.  A.)  142  Fed.  682, 
the  question  of  negligence  arose  where,  if  defendant 
had  a  rule  or  an  order,  which  was  habitually  broken 
by  deceased,  and  that  fact  was  known  to  defendant. 
We  quote  from  the  syllabus  only: — 

"Plaintiff's  intestate,  who  was  a  fire- 
man on  an  engine  on  defendant's  railroad, 
was  killed  while  his  train  was  in  the  yards 
of  the  company,  as  the  result  of  a  collision 
alleged  to  have  been  caused  by  the  negli- 
gence of  the  engineer  of  another  train.  De- 
ceased was  at  the  time  standing  on  the  run- 
ning board  on  the  front  of  his  engine  clean- 
ing the  headlight  or  number  plate,  and  the 
engine  was  backing  verj^  slowly,  drawing  a 
immber  of  cars  after  it.  It  was  clearly  shown 
that  it  was  the  custom  of  firemen  on  defend- 
ant's  road  to  do  so  during  the  day,  some- 
times while  the  engines  were  in  motion,  and 
that  such  custom  was  known  to  and  sanc- 
tioned by  the  comi)any,  although  a  rule  pro- 
vided that  firemen  should  clean  the  engines 
'at  the  end  of  the  trip.'  Held  that,  in  view 
of  such  general  custom,  which  in  effect 
abrogated  the  rule,  the  deceased  could  not 
be  said  as  matte i*  of  law  to  have  been  guilty 
of  contributory  negligence  in  being  in  the 
position  where  he  was  at  the  time  of  the  col- 
lision, but  that  such  question  was  one  for  the 
jury." 

Again  in  Carver  v.  Minneapolis  and  St.  Louis 
Ry.  Co.,  120  Iowa  346,  also  in  14  Am.  Negligence  Re- 
ports vol.  14  (current  Series)  P.  33,  the  Court  says: — 

"Plaintiff  was  not  bound  to  assume, 
that  because  on  previous  occasions  the  de- 
fendant had  allowed  the  mail  bags  to  be 
thrown  from  its  trains  in  a  negligent  way, 


such  negligent  conduct  would  be  continued, 
but  had  a  right  to  assume  that  it  would  be 
discontinued. 

"BUT  even  if  the  mail  bags  had  never 
before  been  thrown  so  as  to  imperil  a  person 
at  the  north  end  of  the  platform,  in  the  ex- 
ercise of  reasonable  care  on  the  part  of  de- 
fendant, it  would  have  anticipated  an  acci- 
dent as  likely  to  occur  at  that  place  from  the 
general  practice  of  throwing  the  mail  bags 
from  the  train  while  in  motion.  The  general 
practice  was  negligent;  it  imperiled  the 
safety  of  persons  on  the  platform;  and  we 
do  not  think  that  the  jury  was  bound  by  the 
instruction  to  say  that,  if  the  bags  had  never 
before  been  thrown  off  at  the  north  end  of 
the  platform,  the  usage,  if  persisted  in,  was 
not  likely  to  imperil  persons  standing  at 
that  place.  It  was  the  general  usage  of 
throwing  bags  from  the  train  while  in  mo- 
tion, and  not  the  usage  of  throwing  them  to 
the  middle  of  the  station  platform,  which 
constituted  the  negligence  properly  com- 
plained of." 
So  in  this  case  it  is  the  general  custom  of  al- 
lowing passengers  to  open  the  door  that  is  negli- 
gence, and  not  the  one  opening  of  the  door  at  the 
time  of  the  injury. 

But  even  stronger  is  the  case  of  Weisshaar  vs. 
Kimball  S.  S.  Co.  128  Fed.  Rep.  401.  A  case  in  which 
an  officer  of  the  boat  started  to  carry  passengers  in 
a  small  boat  out  to  the  ship  lying  at  anchor.  The  tes- 
timony showed  that  the  officer  warned  the  passen- 
gers before  starting  that  the  small  boat  was  over- 
loaded and  ordered  or  requested  some  of  them  to  get 
out.  In  spite  of  his  orders  18  persons  remained  in 
the  boat  while  its  capacity  was  only  14,  in  conse- 
quence of  which  plaintiff's  intestate  was  drowned. 


The  District  Court  (Judge  De  Haven)  held  that  in 
disobeying  the  order,  deceased  assumed  the  risk  and 
no  recovery  could  be  had  (123  Fed.  Rep.  838). 

The  Circuit  Court  (Gilbert  and  Ross,  Circuit 
Judges)  reversed  the  decision  (128  Fed.  Rep.  400). 
The  opinion  is  written  by  Ross,  Circuit  Judge,  in 
which  he  says: — 

"It  was  the  clear  duty  of  the  officer,  in 
the  first  place,  to  have  stopped  the  entry 
of  more  than  the  boat's  complement  of  men. 
According  to  his  own  testimony,  he  made 
nothing  more  than  a  milk  and  water  pro- 
test against  the  entry  of  any  one;  and  even 
if  there  had  been  on  the  part  of  the  passen- 
gers an  effort  to  over  power  the  officer  and 
force  their  wa}^  into  the  boat — of  which 
there  is  not  the  slightest  evidence — it  still 
remained  the  imperative  duty  of  the  officer 
in  command  to  refuse  to  start  the  boat  un- 
til enough  of  the  people  had  gotten  out  to 
make  it  safe.  Not  the  slightest  attempt  ap- 
pears to  have  been  made  by  the  officer  to 
perform  his  duty  in  that  regard,  and  for  his 
gross  negligence  in  that  respect,  as  well  as 
in  failing  to  return  to  shore  while  he  yet  had 
sufficient  opportunity;  the  shij)  is  clearly  li- 
able, for,  even  where  an  injured  party  is 
guilty  of  contributory  negligence,  such  neg- 
ligence will  not  defeat  the  action  when  it  is 
shown  that  the  defendant  might,  by  the  ex- 
ercise of  reasonable  care  and  prudence,  have 
avoided  the  consequences  of  the  injured 
party 's  negligence. ' ' 

Grank  Trunk  Ry.  C.  v.  Ives,  144  U.  S. 

408. 

12  Sup.  Ct.  697. 
36  L.  Ed.  485. 
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Louisville  &  Nashville  Ry.  Co.  v.  East 

Tennessee,  V.  &  G.  Ry.  Co.,  60  Fed. 

993. 

I.  C.  C.  Ca.  314. 
Harrington    v.  Los    Angeles    Ry.  Co. 

(1903)  Cal.  74. 

Pac.  15. 

This  doctrine,  which  is  well  established,  fits  the 
present  case  exactly.  The  case  of  Lynn  v.  Southern 
Pacific  Co.,  103  Ca.  7,  36  Pac.  Rep.  1018,  24  L.  R.  A. 
710,  is,  in  principle,  also  precisely  in  point.  In  that 
case  the  plaintiff  passenger  was  unable  to  find  room 
inside  a  car,  and  therefore  stood  upon  the  platform, 
from  which  he  was  thrown  and  injured;  the  evi- 
dence tending  to  show  that  the  train  was  going  at 
excessive  speed.  In  affirming  a  judgment  for  the 
plaintiff,  the  SujDreme  Court  of  California  said: 

''The  defendant  should  not  have  al- 
lowed so  many  passengers  to  have  gone  up- 
on its  cars,  and,  if  it  was  unable  to  prevent 
them  from  so  doing,  it  had  the  right  to  re- 
fuse to  move  the  train  under  such  circum- 
stances; but,  if  it  did  not  pursue  that  course, 
and  undertook  to  transport  all  passengers 
that  were  on  board,  whether  within  the  cars 
or  upon  the  platform,  it  was  under  obliga- 
tion to  exercise  the  additional  care  com- 
mensurate with  the  perils  and  dangers  sur- 
rounding the  passengers  by  reason  of  the 
over  crowded  condition  of  the  cars." 

So,  here,  as  has  already  been  said,  if  the  officer 
in  command  of  the  boat  had  been  unable  to  prevent 
overloading  (of  which,  however,  here  was  no  evi- 
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dence),  it  was  still  his  right  and  imperative  duty  to 
refuse  to  start  the  boat  until  enough  of  the  passen- 
gers had  gotten  out  to  make  it  safe  to  do  so.  There 
is  nothing  in  the  record  to  justify  the  contention  that 
such  action  on  his  part  would  not  have  been  acqui- 
esced in  and  conformed  to.  But  speculation  on  that 
point  is  no  answer  to  the  gross  neglect  of  duty  on  the 
part  of  the  officer  of  the  ship. 

"With  regard  to  the  question  as  to  the 
duty  of  a  carrier  to  take  active  measures  to 
jn'event  a  passenger  from  going  into  a  dan- 
gerous place  as  distinguished  from  the 
question  of  the  negligence  of  the  carrier  in 
allowing  the  place  to  become  dangerous,  it 
has  been  laid  down  that  a  carrier  does  not 
discharge  its  entire  obligation  by  giving  no- 
tice of  a  certain  rule  as  to  where  passengers 
may  go,  and,  if  the  custom  of  passengers 
to  disregard  the  rule  is  so  common  as  to 
charge  the  servants  of  the  I'oad  with  notice 
of  it,  then  it  is  the  carrier's  duty  either  to 
take  active  measures  to  enforce  the  rule,  or 
to  make  the  disregard  thereof  safe.  (Chi- 
cago etc.  Rv.  Co.  V.  Lowell,  151  U.  S.  209, 
14  S.  Ct.  28i,  38  U.  S.  (L.  Ed.)  131). 

So  in  the  case  at  bar,  it  became  the  imperative 
duty  of  the  officers  and  servants  of  Petitioners  and 
Appellant  to  prevent  the  opening  of  that  door  when 
they  knew  that  the  bar  was  down.  A  mere  milk  and 
water  protest  on  their  part  issued  perhaps  months 
or  years  befoie  cannot  now  be  used  to  excuse  them 
from  the  result  of  their  own  gross  negligence.  It  is 
weak  and  silly  for  them  to  say  that  they  could  not 
prevent  the  passengers  from  opening  the  door.     If 
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they  are  unable  to  enforce  rules  which  are  made  to 
protect  passengers  from  known  danger  then  they 
have  no  right  to  be  in  the  business  of  carrying  pas- 
sengers. Consider  for  a  moment  one  of  the  great 
companies  engaged  in  ferrying  passengers  between 
San  Francisco  and  Oakland.  Consider  the  great 
crowds  that  they  daily  and  hourly  control.  Imagine 
one  of  those  companies  coming  into  court  with  a  plea 
that  it  was  unable  to  enforce  a  regulation  made  for 
the  safety  of  passengers.  Yet  here  is  this  petitioner 
and  appellant  admitting  that  they  could  not  or  at 
least  did  not  control  a  few  mischievous  boys.  Such 
weakness  is  in  keeping  with  the  disregard  of  human 
life  shown  by  running  one  man  short,  and  leaving 
the  protecting  bar  out  of  iDlace.  The  fact  that  they 
have  operated  the  Antelope  for  so  many  years  with 
that  door  open,  and  have  carried  something  like  300,- 
000  passengers  (according  to  the  mathematics  of 
coimsel)  without  an  accident,  proves  that  the  bar 
w\ns  a  most  effectual  safeguard,  and  the  fact  that  an 
accident  happened  the  first  time  it  was  down,  proves 
that  the  place  was  dangerous  without  it,  and  that  it 
w^as  gross  negligence  to  leave  it  down.  Res  Ipsa  Lo- 
quitur. 

And  if  it  be  true  that  the  bar  had  been  left 
down  on  other  occasions,  then  they  escaped  accident 
by  good  fortune  which  they  ill  deserve.  And  should 
they  escape  the  payment  of  monetary  damage  in  this 
case  it  is  safe  to  assume  that  they  will  go  merrily  on, 
disregarding  rules,  regulations,  statutes,  and  pre- 
eautionarj^  measures,  depending  on  their  good  for- 
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tune,  until  some  other  victim  or  victims  be  offered 
on  the  altar  of  corporation  greed  and  carelessness. 

We  submit  that  the  evidence  fully  sustains  the 
findings  of  the  Honorable  District  Court. 


't>' 


6th  SUBDIVISION. 

THE  ELEVENTH  ASSIGNMENT  OF  ERROR. 

11.  "The  said  District  Court  erred  in  find- 
"ing  that  the  petitioner  Coggeshall  Launch 
"Company  had  not  protected  and  warned 
"passengers  against  opening  of  the  cargo- 
"port  door  by  said  passengers  and  there- 
"upon  rendering  judgment  in  favor  of  said 
' '  claimant. ' ' 

The  finding  of  the  Honorable  District  Court  is 
as  follows : 

"That  the  said  passenger,  George  D. 
"Early,  deceased,  had  never  had  any  notice 
"or  knowledge  of  any  efforts  made  by  the 
"officers  and  crew  of  the  said  ferry-boat 
"  'Antelope'  to  prevent  the  passengers 
"thereof  from  opening  the  said  cargo-port 
"door,  either  by  the  posting  of  notices  or 
"otherwise." 

We  submit,  that  there  is  not  a  scintilla  of  evi- 
dence in  the  whole  case,  that  shows  or  tends  to  show 
that  the  passenger  George  D.  Early  ever  had  any  no- 
tice or  knowledge  of  any  efforts  made  by  the  offi- 
cers and  crew  of  the  said  ferry-boat  "Antelope"  to 
prevent  the  passengers  thereof  from  opening  the 
cargo-port  door,  either  by  posting  notices  or  others. 
This  being  the  fact  the  findings  of  the  court  is  sus- 
tained by  the  evidence  in  this  particular. 
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7th  SUBDIVISION. 


THE  TWELFTH  ASSIGNMENT  OF  ERROR. 

This  assignment  is  as  follows : 

"The  said  District  Court  erred  in  f ind- 
uing that  knowledge  of  the  custom  of  pas- 
"sengers  opening  the  cargo-port  door 
"against  orders  of  the  petitioner  Cogge- 
"  shall  Launch  Company  was  negligence  by 
"the  said  petitioner  and  thereupon  render- 
"ing  judgment  in  favor  of  said  claimant." 

The  finding  of  the  Honorable    District    Court, 

which  this  assignment  of  error  assails  is  in  the  words 

as  follows: 

"That  the  said  cargo-port  door  was  in- 
variably opened  by  some  one  of  the  pas- 
sengers before  reaching  the  Eureka  dock, 
usually  being  opened  when  the  landing- 
whistle  was  blown.  That  immediately 
(241)  upon  the  blowing  of  the  whistle,  on 
said  steam  ferry-boat  'Antelope',  for  land- 
ing and  while  still  in  the  open  water  of 
the  bay  at  some  distance  from  the  dock, 
some  passenger  or  other  would  open  the 
said  cargo-port  door  was  not  a  casual  oc- 
currence, nor  even  merely  a  frequent  oc- 
currence, but  was  an  invariable  custom 
that  had  been  in  vogue  for  a  number  of 
years.  This  custom  of  so  opening  the  said 
cargo-port  door  was  well  known  to  all  the 
officers  and  employees  of  the  said  steam 
ferry-boat  'Antelope,'  and  was  also  known 
to  Captain,  Walter  Coggeshall,  the  presi- 
dent of  petitioner,  Coggeshall  Launch 
Company. ' ' 

This  finding  of  the  Court  is  fully  sustained  by 
the  evidence;  in  fact,  we  are  safe  in  saying  that  it 
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is  in  no  way  denied  and  is  virtually  an  admitted  fact 
in  the  case. 

8th  SUBDIVISION. 
THE  THIRTEENTH  ASSIGNMENT  OF  ERROR. 

The  thirteenth  assignment  of  error  is  couched  in 
the  following  language,  viz : 

"The  said  District  Court  erred  in  find- 
"ing  that  the  death  of  George  D.  Early  re- 
"  suited  from  a  failure  hy  petitioner  Cog- 
"geshall  Laimch  Company  to  prevent  the 
"continuance  of  the  custom  of  passengers 
"to  open  the  cargo-port  door  and  there- 
"upon  rendering  judgment  in  favor  of  said 
"claimant." 

We  submit  that  the  foregoing  is  not  a  fair  as- 
signment of  error  on  the  findings  of  the  court.  For, 
in  no  place  does  the  Hon.  District  Court  find  as  a 
fact  "that  the  feath  of  George  D.  Early  resulted  from 
"a  failure  b}^  petitioner  Coggeshall  Launch  Com- 
"pany  to  prevent  the  continuance  of  the  custom  of 
"passengers  to  open  the  cargo-port  door." 

Here  are  the  findings  of  the  court  as  to  what  the 
death  of  George  D.  Early  resulted  from,  found  on 
page  296  of  the  Transcript,  viz: 

"That  in  operating  the  said  steam  fer- 
"ry-boat  'Antelope'  on  the  voyage,  day  and 
"evening  hereinbefore  found,  one  man  short 
"contrary  to  the  requirements  of  law,  re- 
"  suiting  in  the  fact  that  the  bar  across  the 
"said  cargo-port  door  opening  was  not  in 
"place;  and  leaving  the  dock  at  Samoa  with- 
"out  having  the  said  bar  in  place  across  the 
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'cargo-port  opening  some  six  or  eight  feet 
'wide,  leading  directly  to  the  water,  on 
'said  lower  deck  of  said  ferry-boat  then 
'filled  with  passengers,  under  the  then  ex- 
'isting  and  prevailing  conditions,  the  said 
'petitioner,  Coggeshall  Launch  Company, 
'and  its  said  steam  ferry-boat  'Antelope* 
'was  guilty  of  gross  and  inexcusable  care- 
'lessness  and  negligence,  and  her  said  pas- 
'senger  George  D.  Early  was  drowned  by 
'reason  of  said  carelessness  and  negli- 
gence." 

Therefore  it  can  be  readily  seen  that  the  thir- 
teenth assigmnent  is  not  in  accord  with  the  actual 
facts  found  and  therefore  the  assignment  of  error 
cannot  be  allowed.  And  further,  this  finding  is  fully 
sustained  by  the  evidence. 


9th  SUBDIVISION 
THE  FOURTEENTH  ASSIGNMENT  OF  ERROR. 

The  fourteenth  assignment  of  error  is  as  follows : 

"The  said  District  Court  erred  in  find- 

"ing  that  the  claimant  was  damaged  by  pe- 

"titioner  Coggeshall  Launch  Company  in 

"the  sum  of  $5,000  and  thereupon  rendering 

"judgment  in  favor  of  said  claimant." 

We  submit  that  the  finding  of  the  Court  that 
claimant  was  damaged  by  petitioner  Coggeshall 
Launch  Company  in  the  sum  of  $5,000.00  is  fully 
sustained  by  the  evidence.  And  therefore  to  cite 
facts  and  authorities  in  support  thereof  are  wholly 
unnecessarv. 
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10th  SUBDIVISION. 

THE  FIFTEENTH  ASSIGNMENT  OF  ERROR. 

This  assignment  is  as  follows : 

"The  said  District  Court  erred  in  f ind- 
uing that  the  death  of  George  D.  Early  re- 
* '  suited  from  the  negligence  of  the  petition- 
*'er  Coggeshall  Launch  Company  in  operat- 
*'ing  the  steam  vessel  'Antelope'  with  a 
*'crew  one  man  short,  the  failure  to  have 
"another  member  to  perform  the  duties  of 
"said  absent  member  of  the  crew  and  to 
"put  the  bar  in  the  cargo-port  door  of  steam 
"vessel  'Antelope',  and  to  thereupon  ren- 
"der  judgment  in  favor  of  said  claimant." 

The  finding  of  the  Court  on  this,  as  on  other 
points,  is  fully  sustained  by  the  evidence. 

(1)  There  are  two  causes  of  the  injury  viz; 
running  one  man  short  in  violation  of  the  statute;  and 
failure  to  put  up  the  bar.  Either  of  these  may  be  con- 
sidered the  proximate  cause  of  the  injury  and  either 
or  both  constitute  negligence  on  the  part  of  appel- 
lant for  which  they  are  legally  responsible. 

(2)  The  fact  that  the  door  was  closed  does  not 
relieve  them  from  liability  because  they  knew  that 
the  door  would  in  all  human  probabilities  be  opened 
before  the  voyage  ended. 

(3)  The  opening  of  the  door  does  not  break  the 
causal  connection  between  the  negligent  act  of  fail- 
ing to  put  the  bar  in  place  and  the  injury,  because  the 
opening  of  the  door  was  merely  a  circumstance  or 
condition  which  ought  reasonably  to  have  been  fore- 
seen. 


(4)  There  is  no  assumption  of  risk  or  contrib- 
utory negligence  because  the  opening  of  the  door  was 
not  an  act  of  negligence  of  decedent.  The  decedent 
had  a  legal  right  to  presume  that  the  bar  was  in 
place  for  his  protection,  and  the  open  doorway  with 
the  bar  in  place  was  not  dangerous.  Decedent  could 
assume  no  risk  of  a  danger  of  which  he  had  no  knowl- 
edge and  one  which  was  caused  by  petitioner's  neg- 
ligence in  failing  to  put  up  the  guard  rail. 

The  material  facts  in  the  case  are  not  seriously 
disputed.  The  District  Coiu^t  has  made  its  findings 
of  fact  and  we  assume  that  the  appellate  court  will 
not  go  back  of  that  finding.  That  they  were  running 
one  man  short  is  admitted.  That  they  failed  to  put 
up  the  bar  is  admitted.  That  the  bar  was  always 
up  when  the  door  was  closed  is  disputed  and  that  it 
was  usually  up  is  admitted.  That  it  was  the  fixed 
custom  for  passengers  to  open  the  sliding  door  is 
admitted,  and  that  the  company  knew  of  this  custom 
is  admitted. 

They  seek  to  avoid  responsibility  for  not  putting 
the  bar  in  place  by  pointing  to  the  fact  that  the  door 
was  closed.  We  answer  that  the  closed  door  did  not 
give  protection  beyond  a  certain  point  in  the  voyage, 
and  this  was  known  to  the  company,  it  was  therefore 
negligence  for  them  to  leave  Samoa  without  the  bar 
being  up.  If  that  be  true  and  their  negligence  was 
the  proximate  cause  of  the  injury  then  they  are  lia- 
ble. 

Island  and  Seaboard  Coasting  Co.  vs. 
Tolson,  139  U.  S.  551. 
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Ellsworth  vs.  Hunt,  168  Fed.  506. 
City  of  Winona  vs.  Botzel,  169  Fed.  321. 
Southern  Pacific  Ry.  Co.  vs.  Cavin,  144 
Fed.  348. 

N.  Jersey  Ry.  C.  vs.  Purdy  142  Fed.  955. 
Th^  decision  of  the  case  in  the  District  Court 
evidently  rested  upon  a  consideration  of  two  ques- 
tions : — 

1.  Liability  imposed  by  violating  the  statute. 

2.  Liability  imposed  by  failing  to  put  the  bar 
in  place. 

LIABILITY  IMPOSED  BY  VIOLATION  OF  A 

STATUTE. 

(A)  Was  there  a  casual  connection  between  the 
shortage  and  the  accident. 

We  wish  to  call  the  court 's  attention  to  the  find- 
ing of  the  lower  court  on  this  question  found  on  page 
295  of  the  Transcript  in  the  following  language : — 

"That  the  said  steam  ferry-boat  'Ante- 
"lope*  on  the  said  voyage  and  evening  when 
"the  said  passenger  George  D.  Early,  now 
"deceased,  was  drowned,  as  hereinbefore 
"found  was  being  operated  with  one  man 
"short  contrary  to  the  requirements  of  law, 
"and  that  it  was  owing  to  the  absence  of  this 
"man,  was  due  the  fact  that  the  said  bar 
"was  not  in  place  across  said  cargo-port 
* '  door  opening  on  said  lower  deck  of  the  said 
*  *  steam  ferry-boat. ' ' 

We  hold  in  this  case  that  there  is  unquestionably 
such  a  connection.    It  cannot  be  denied  that  had  the 
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bar  been  in  place  the  accident  would  not  have  hap- 
pened. The  evidence  on  behalf  of  claimants  shows 
that  before  the  night  in  question  the  bar  had  always 
been  placed  in  position  by  Nick,  the  absent  deck- 
hand, regardless  of  whether  the  door  was  open  or 
closed.  If  we  believe  the  testimony  of  claimant's 
witnesses  then  unquestionably  Nick  would  have 
placed  the  bar  as  usual  had  he  been  there.  But  Ap- 
pellant's witnesses  testified  that  Andrew,  not  Mck, 
usually  placed  the  bar  in  position.  Very  well,  then 
Andrew  failed  to  put  the  bar  in  place  because  he  was 
taking  Nick's  position,  that  of  collecting  tickets,  and 
it  is  but  a  lame  excuse  for  petitioners  and  appellant 
to  say  that  having  been  negligent  in  running  one  man 
short,  they  permitted  the  other  man  to  leave  his  usual 
post  of  duty  to  take  tickets,  thereby  admitting  that 
they  gave  more  care  to  the  collection  of  tickets  than 
to  the  safeguarding  of  human  lives.  If  they  removed 
Andrew  from  his  (according  to  their  testimony) 
duty,  which  was  to  put  the  bar  in  place  to  fill  that 
left  vacant  by  Nick,  thereby  caring  for  the  dollars  in 
utter  disregard  of  human  lives,  then  they  were  guilty 
of  such  gross  and  even  criminal  negligence  as  to  call 
for  a  punishment  more  severe  than  the  payment  of 
monetary  damages. 

We  do  not  overlook  the  fact  that  some  of  Appel- 
lant's witnesses  testified  that  on  some  other  occa- 
sions the  bar  had  been  left  down  when  the  door  was 
closed.  If  their  testimony  be  true,  then  all  we  can 
say  is  that  on  these  particular  occasions,  the  passen- 
gers were  left  without  an}^  protection  whatever  after 
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the  landing:  whistle  sounded  and  the  passengers  had 
opened  the  cargo-port  door  according  to  their  regu- 
lar custom.  Even  if  the  testimony  be  true,  deceased 
was  not  bound  to  assume  that  because  on  some  other 
occasions  they  had  been  negligent,  such  negligence 
would  continue.  (Carver  vs.  Minneapolis  Hy.  Co. 
120  Iowa  346).  And  negligence  on  former  occasions 
is  no  excuse  for  negligence  on  this  occasion.  We  can- 
not believe  their  testimony  however,  because  we  can- 
not bring  ourselves  to  believe  that  any  person  to 
whom  had  been  intrusted  the  care  of  passengers 
would  have  such  an  absolute  disregard  for  the  pres- 
ervation of  human  lives.  If  a  man  were  on  duty  en- 
trusted with  the  care  of  putting  that  protecting  bar 
in  place,  then  we  can  scarcely  conceive  of  his  disre- 
garding so  important  a  duty.  The  only  reasonable 
explanation  of  the  missing  bar  lies  in  the  fact  that 
the  man  was  not  there  to  put  it  in  place.  If  that  be 
true  then  there  is  no  question  of  the  causal  connec- 
tion between  the  shortage  of  one  man  and  the  acci- 
dent. 

If  it  were  Andrew's  duty  to  place  the  bar,  and 
Andrew  was  removed  from  his  post  of  duty  to  fill  the 
post  left  vacant  by  Nick,  then  the  causal  con- 
nection between  the  shortage  and  the  accident  is 
clearly  established. 

(B)     DID  THE  SHORTAGE  OF  ONE  MAN 
CONSTITUTE  NEGLIGENCE  PER  SE. 

The  statutory  requirements  are  as  follows : 

Any  vessel  of  the  United  States  subject 
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to the  provisions  of  this  title  or  to  the  inspec- 
tion laws  of  the  United  States  shall  not  be 
navigated  unless  she  shall  have  in  her  ser- 
vice and  on  board  such  complement  of  li- 
censed officers  and  crew  as  may,  in  the  judg- 
ment of  the  local  inspectors  who  inspect  the 
vessel,  be  necessary  for  her  sate  navigation. 
The  local  inspectors  sliall  make  in  the  cer- 
tificate of  inspection  of  the  vessel  an  entr/ 
of  such  coinplenient  of  officers  and  crew, 
which  may  be  changed  from  time  to  time  by 
indorsement  on  such  certificate  by  local  in- 
spectors by  reason  of  changes  of  conditions  or 
employment.  Such  entry  or  indorsement 
shall  be  subject  to  the  right  of  appeal,  under 
the  regulations  to  be  made  by  the  Secretary 
of  Commerce,  to  the  supervising  inspector 
and  from  him  to  the  Superior  Officer  to  set 
aside  or  affirm  the  said  determination  of  the 
local  inspectors. 

If  any  such  vessel  is  deprived  of  the  ser- 
vices of  any  number  of  the  crew  without  the 
consent,  fault,  or  collusion  of  the  master, 
owner,  or  any  person  interested  in  the  ves- 
sel, the  vessel  may  proceed  on  her  voyage  if, 
in  the  judgment  of  the  master,  she  is  suffi- 
ciently manned  for  such  voyage;  PROVID- 
ED, that  the  master  shall  ship,  if  obtainable, 
a  number  equal  to  the  number  of  those  whose 
services  he  had  been  deprived  of  by  deser- 
tion or  casualty,  who  must  be  of  the  same 
grade  or  of  a  higher  rating  with  those  whose 
places  they  fill.  If  the  master  shall  fail  to 
explain  in  writing  the  cause  of  such  de- 
ficienc.v  in  the  crew  to  the  local  inspectors 
within  12  hours  of  the  time  of  the  arrival  of 
the  vessel  at  her  destination,  he  shall  be  li- 
able to  penalty  of  $100.00,  or,  in  case  of  an 
insufficient  number  of  licensed  officers,  to 
a  penalty  of  $500.00  (Rev.  Stats.  4453). 

In  case  of  desertion  or  casualtv  result- 
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ing  in  the  loss  of  one  or  more  seamen  the 
master  must  ship,  if  obtainable  a  number 
equal  to  the  number  of  those  whose  services 
he  had  been  deprived  of  by  desertion  or  cas- 
ing and  equally  experienced  with  those 
whose  place  or  position  they  refill,  and  re- 
port the  same  to  the  United  States  consul  at 
the  first  port  at  which  he  shall  arrive  with- 
out incurring  the  penalty  prescribed  by  the 
two  preceding  sections,  (Rev.  Stats.  Sec. 
4516  Acts  of  July  5, 1884  and  Fed.  14, 1903). 

The  requirement  that  the  vessel  have  two  deck- 
hands has  the  force  of  law.  (71  Fla.  210). 

There  is  no  question  but  that  in  i*unning  one  man 
short  petitioners  were  violating  a  statute,  and  the 
violation  of  a  statute  is  universall}^  considered  neg- 
ligence per  se  in  those  cases  where  damage  results 
from  such  violation.  The  rule  is  to  be  found  in  both 
State  and  Federal  decisions  repeated  many  times. 
It  is  well  stated  in  a  California  decision,  Siemers  vs. 
Eissen  54  Cal.  at  P.  420  from  which  we  quote  as  fol- 
lows : — 

"The  failure  of  any  person  to  perform 
a  duty  imposed  upon  him  by  statute  or  other 
authority  should  always  be  considered  evi- 
dence of  negligence,  or  something  worse. 
Wliether  it  constitutes  such  negligence  as 
tended  to  cause  the  injury  to  the  Plaintiff, 
in  any  particular  case  is  another  question, 
the  principles  governing  which  are  stated 
elsewhere;  but  such  an  omission  must  con- 
stitute just  cause  for  complaint  on  the  part 
of  the  State,  if  not  of  individuals;  when  no 
evil  intent  appears,  the  omission  may  prop- 
erly be  regarcled  as  simple  negligence.    The 
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omission  to  perform  a  legal  duty  bemg 
proved,  the  Plaintiff  ought  not  to  be  re- 
quired to  prove  further  that  the  act  omitted 
was  inherently  essential  to  the  exercise  of 
due  care  by  the  defendant.  Thus,  if  a  rail- 
road Co.  is  required  by  law  to  fence  the 
track,  to  ring  bells,  or  to  give  other  warn- 
ing of  danger  or  if  one  building  a  wall  is  re- 
quired to  make  it  of  a  certain  thickness;  or 
if  obstruction  to  a  street  is  prohibited,  a  vi- 
olation of  any  of  these  legal  regulations  is 
sufficient  evidence  of  negligence." 

(Sherman  &  Redfield    on  Negligence, 
Par.  13a). 

"So  if  a  specific  duty  is  imposed  upon 
any  person  by  law,  or  by  legal  authority,  an 
action  may  be  sustained  against  him  by  any 
person  wlio  is  specially  injured  by  his  fail- 
ure to  perform  that  duty."  (Id  p.  54a). 

"It  is  an  axiomatic  truth  that  ev- 
ery person  while  violating  an  express  stat- 
ute is  a  wrong  doer,  and  as  such  is  ex  neces- 
sitate negligent  in  the  eye  of  the  law;  and 
everv  innocent  party  whose  person  is  in- 
jured by  the  act  which  constitutes  the  vio- 
lation of  the  statute  is  entitled  to  a  civil  rem- 
edy for  such  injury,  notwithstanding  any  re- 
dress the  public  may  also  have."  (Jetter  vs. 
N.  Y.  &  Harlem  Ry.  Co.  2  Abbot  464). 

It  is  also  discussed  in  Thompson  on  Negligence, 
2nd  Ed.  Par.  10.  That  the  failure  of  any  person  to 
perform  a  duty  imposed  by  statute  or  legal  authority 
is  sufficient  evidence  of  negligence,  has  been  repeat- 
edly declared  by  the  California  Courts: 

McKune  vs.  Santa  Clara  V.  M.  &  L.  Co. 
110  Cal  481. 
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Craig  vs.  Los  Angeles  Etc.  154  Cal.  663. 
Simonean  vs.  Pacific  Electric  Ry.  Co. 

166  Cal.  269. 
James  vs.  Oakland  Traction  Co.  10  Cal. 

App.  785. 
Fenn  vs.  Clark  11  Cal.  Ap]3.  81. 
Scragg  vs.  Sallec  24  Cal.  App.  144. 
Slaughter  vs.  Goldberg  26  Cal.  App.  327. 
Hayes  vs.  Mich.  Etc.  Ill  U.  S.  240. 
Driscoll  vs.  Cable  Ry.  Co.  97  Cal.  553. 
(The  Farragut  10  Wall.  334). 

11th  SUBDIVISION. 

THE  SIXTEENTH  ASSIGNMENT  OF  ERROR. 

This  assignment  is  as  follows : 

"The  said  District  Court  erred  in  not 
"finding  that  (252)  the  death  of  George  D. 
"Early  resulted  from  the  contributory  neg- 
"ligence  of  said  George  D.  Earl}^  in  that  he 
"assisted  in  creating  the  open  unprotected 
"doorway  through  which  he  fell  to  his 
"death,  and  in  that  he  approached  a  door- 
"wa.v  which,  was  apjjarent  to  said  George 
"D.  Early,  was  unprotected." 

CONTRIBUTORY  NEGLIGENCE  AND 
ASSUMPTION  OF  RISK. 

On  this  question  the  District  Court  has  found  as 
follows:  (Trans.  296). 

"That  the  said  George  D.  Early,  now 
"deceased,  did  not  open  the  door  at  the 
"place  where  he  fell  through,  and  he  did  not 
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''contribute  in  any  degree  to  the  lack  of 
"protection  at  said  place  on  said  ferry-boat, 
"'Antelope,'  occasioned  by  the  absence  of 
"said  bar." 

Definition: — Contributory  negligence  in  its  le- 
gal significance  is  such  an  act  or  omission  on  the  part 
of  plaintiff,  amounting  to  an  ordinary  want  of  care, 
as  concurring  or  co-operating  with  the  negligent  act 
of  defendant  is  the  proximate  cause  or  occasion  of 
the  injury  complained  of. 

29  Cyc  505  and  cases  and  authorities 
there  cited. 

An  essential  requirement  is  that  the  act  of  the 
person  injured  must  be  a  negligent  act.  It  is  not  suf- 
ficient merely  that  the  act  contribute  to  the  injury, 
as  it  is  the  contributory  negligence  and  not  the  con- 
tributory act  which  defeats  recovery.  Contributory 
negligence  necessarily  assumes  negligence  on  the 
part  of  the  defendant.  If,  therefore  defendant  pleads 
and  argues  contributory  negligence  as  a  defense  in 
this  case,  he  must  therefore  first  admit  negligence 
on  his  own  part. 

Wliile  in  most  jurisdictions  contributory  negli- 
gence will  defeat  recovery  it  is  not  so  in  Admiralty. 
There  the  doctrine  of  comjjarative  negligence  still 
prevails. 

"The  rule  that  contributory  negligence 
"bars  a  recovery  is  not  applicable  in  admir- 
"alty." 

The  Wanderer,  20  Fed.  Rep.  140. 
The  Explorer,  20  Fed.  Rep.  135. 
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the  James  M.  Thompson,  12  Fed  Rep 
189.  ^' 

The  Mabel  Comeanx,  24  Fed.  Rep.  490. 

Counsel  for  petitioners  argues  strenuously  and 
at  length,  that  Early's  death  was  caused  by  his  own 
negligence  and  that  therefore  he  is  barred,'  and  that 
his  negligence  consisted  in:— 

(1)  Taking  a  dangerous  position. 

(2)  Disregarding  orders  not  to  open  the  door. 

(3)  In  failing  to  use  his  faculties  and  observe 
the  danger. 

In  answer  to  his  first  line  of  argument  viz:  that 
Early  took  a  dangerous  position,  nothing  more  is 
necessary  than  to  point  out  the  position  taken  by 
Early  was  absolutely  safe  had  the  bar  been  up. 

The  general  rule  is  that  every  person  has  a  right 
to  presume  that  every  person  will  perform  his  duty 
and  obey  the  law,  and  in  the  absence  of  reasonable 
ground  to  think  otherwise  it  is  not  negligence  to  as- 
sume that  he  is  not  exposed  to  danger  which  can  come 
to  him  only  from  violation  of  law  or  duty  to  such 
other  person. 

29  Cyc.  p.  516  and  numerous  cases  there 
cited. 

Failure  to    anticipate    defendant's    negligence 
does  not  amount  to  contributory  negligence. 

Dixon  V.  Pluns  98  Cal.  384;  20  L  R  A 
698.  '  ' 

District  of  Columbia  v.  Boiling,  Add 
Cas.  (D.  C.)  397.  ^^' 
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Mahan  v.  Everett  5  La.  Ann.  1162;  23 

So.  883. 
Healey  v.  Ehret  58  N.  Y.  Suppl.  917. 
Dohn  V.  Dawson  35  N.  Y.  Suppl.  984. 

This  is  especially  true  where  a  defendant  by  his 
conduct  has  thrown  the  person  injured  off  his  guard, 
so  that  the  want  of  diligence  was  the  consequence  of 
defendant 's  conduct. 

29  Cyc.  517  and  cases. 

Early  had  for  five  years,  been  riding  back  and 
forth  on  the  "Antelope"  daily,  and  had  been  accus- 
tomed to  open  the  door  or  see  it  opened  and  had  al- 
ways relied  on  the  bar;  so  on  this  occasion  he  was 
thrown  completely  off  his  guard,  by  relying  on  the 
protection  of  the  bar.  (Trans.  79,  95,  96,  100,  101, 
120,  123,  139,  147). 

Counsel's  argument  of  contributory  negligence 
on  th  eground  of  Early's  disobeying  "orders",  have 
been  completely  answered  heretofore. 

FAILURE  TO  USE  HIS  FACULTIES. 

While  we  are  aware  that  failure  to  use  one's  fac- 
ulties to  observe  a  danger  is  many  times  held  to  be 
contributory  negligence,  yet  those  are  cases  in  which 
the  danger  was  open  and  the  circumstances  were 
such  that  a  person  using  ordinary  care  would  have 
seen  and  avoided  the  danger.  But  in  this  case  Early 
had  no  chance  to  use  his  faculties.  The  dangerous 
character  of  the  place  was  not  revealed  until  the  door 
was  opened.  He  was  pushing  with  his  left  hand  w^th 
his  back  toward  the  place  where  the  bar  should  have 
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been.  This  is  shown  by  the  fact  that  he  fell  back- 
wards into  the  water.  (Trans.  107, 132, 140, 152, 122, 
137).  There  is  no  evidence  that  he  had  any  oppor- 
tunity to  observe  the  absence  of  the  bar,  and  we  must 
always  remember  that  the  burden  of  proving  con- 
tributory negligence  is  upon  Petitioners.  The  pre- 
sumption always  is  that  a  person  used  ordinary  care 
to  protect  his  own  life. 

The  true  test  of  whether  one  is  guilty  of  con- 
tributory negligence  is  not  what  would  be  done  by  a 
prudent  man  generally,  but  what  a  man  of  ordinary 
prudence  and  care  would  do  under  similar  circum- 
stances. 

Missouri  etc.  By.  Co.  vs.  Wjdie,  26  S. 
W.  Rep.  85. 

Wliere  the  danger  is  not  so  obvious  that  a  person 
should  have  seen  it  in  the  exercise  of  ordinary  care, 
failure  to  discover  it  is  not  negligence,  and  if  the  con- 
ditions are  such  as  to  mislead  a  person  for  failing  to 
look  for  danger,  when  under  the  surrounding  cir- 
cumstances he  had  no  reason  to  apprehend  any,  it  is 
not  negligence. 

29  Cyc.  514  and  cases  cited. 

Who  can  say  in  this  case,  that  Early  had  a  chance 
to  use  his  faculties.  Any  one,  no  matter  how  pru- 
dent, under  similar  circumstances  might  have  been 
projected  through  the  unprotected  doorway  by  the 
same  force  (Whatever  it  was)  that  sent  Early  to  his 
death.  The  fact  that  the  two  young  men  who  did 
open  the  door,  were  not  thrown  into  the  water  is  due, 
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no  doubt,  to  the  fact  that  they  faced  the  unprotected 
doorway  while  Early  had  his  back  to  it.  (Trans.  122, 
132,  134,  137,  140,  155). 

While  in  the  Federal  Court  contributory  negli- 
gence is  a  defense,  yet  the  burden  of  proof  of  con- 
tributory negligence  is  upon  the  defendant.  Reas- 
onable presumptions  and  inferences  in  respect  to 
matters  not  proven  or  left  in  doubt  should  be  in  fa- 
vor of  the  injured  party.  (Wabash  Ry.  Co.  vs.  Cen- 
tral Trust  Co.  (c.  c.)  23  Fed.  738. 

Courts  of  admiralty  have  such  greater  power 
than  courts  of  common  law  in  dividing  the  damages 
in  accordance  with  the  fault  of  negligence  which  is 
properly  to  be  charged  to  either  party. 

Quoting  from  The  Steam  Dredge  No.  122  Fed.  at 
P.  687:— 

''Although  the  libelant  placed  himself 
in  a  position  of  some  danger,  he  clearly  did 
not  appreciate  the  great  danger  he  was  ac- 
tually in  for  he  did  not  know  it,  and  did  not 
have  reason  to  know  it.  Under  the  doctrine 
of  the  cases  which  we  have  cited,  while  he  is 
charged  with  notice  of  some  danger,  he  did 
not  appreciate  the  risk  he  was  taking  for  he 
did  not  know  the  danger  he  was  actually  as 
suming. ' ' 

In  Ward  vs.  Damp.  Kjoebenhaven  136  Fed.  502. 
A  case  in  which  the  facts  seem  to  present  a  much 
stronger  case  of  contributory  negligence  than  the 
case  at  bar.  In  that  case  the  decedent  was  warned 
of  the  danger  yet  the  court  there  says ; 

"Contributory  negligence  is  a  defense 
in  a  Federal  Court  but  the  burden  of  proof 
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is  upon  the  defendant.  The  presumption 
that  the  decedent  used  due  care  is  in  his  fa- 
vor. If  Dr.  Ward  knew  and  appreciated  the 
danger  surrounding  him,  which  caused  the 
injury,  then  he  may  be  held  to  have  vohm- 
tarily  assumed  the  risk ;  but  mere  notice  that 
there  was  some  danger  without  appreciating 
the  extent  of  it  will  not  of  itself  preclude 
a  recovery,  citing  Firkett  vs.  Fibie  Co.  91 
Me.  268;  39  Atl.  996. 

*' Contributory  negligence  is  not  found 
in  a  failure  to  exercise  the  best  judgment 
or  to  use  the  wisest  precaution,  but  allow- 
ance must  be  made  for  the  extent  of  infor- 
mation one  may  possess  of  the  nature  of  the 
danger  by  which  he  is  surrounded,  or  as  to 
whether  he  fully  realizes  from  his  limited 
knowledge  what  he  shall  do  to  avoid  the 
danger." 

In  Winters  vs.  Baltimore  &  O.  R.  Co.  (177  Fed. 
46)  the  question  arose  as  to  whether  riding  in  a  dan- 
gerous place  constituted  contributory  negligence; 
the  court  held  that  the  fact  that  plaintiff  was  accus- 
tomed to  ride  there  and  that  this  custom  was  known 
to  the  employees  of  defendant  were  elements  in  de- 
termining whether  as  a  matter  of  law  there  was  con- 
tributory negligence.    The  Court  says: — 

"Under  all  the  cii'cumstances  of  this 
case,  especially  in  the  absence  of  clear  proof 
that  Winters  knew  or  had  reason  to  know 
that  this  crossing  had  not  been  put  in  safe 
condition  after  he  saw  the  last  work  done 
on  it,  and  in  view  of  the  previous  habits  of 
employees  of  riding  on  the  top  of  the  cam 
car  witli  the  knowledge  both  of  the  conduc- 
tor and  the  section  foreman;  under  such  cir- 
cumstances, a  license  to  ride  upon  the  top 


-68- 


of  the  car  ma}^  it  seems,  be  fairly  implied. 
Ellsworth  vs.  Metheney  (104  Fed.  119,  122; 
44  C.  C.  A.  484;  51  L.  R.  A.  389) 
It  should  have  been  left  to  the  jury  to  say 
whether  in  thus  riding  upon  the  top  of  the 
car,  he  was,  under  the  circumstances,  guilty 
of  negligence  of  which  the  injury  received 
was  the  natural  and  probable  consequence 
which  ought  to  have  been  foreseen  in  the 
light  of  the  attending  circumstances,  so  as  to 
make  it  a  proximate  cause  of  the  injury  and 
bar  any  recovery  to  which  he  might  other- 
wise have  been  entitled." 

"The  defendant's  argument  that  if  the 
plaintiff  was  guilty  of  negligence  in  refer- 
ence to  the  condition  of  the  track,  which  was 
a  proximate  cause  of  the  injury,  Winters 
must  necessarily  also  have  been  guilty  of 
negligence  contributory  to  the  injury,  fails 
to  take  into  account;  (1)  The  fact  that  Win- 
ters' contributory  negligence  is  to  be  de- 
termined not  merely  by  such  knowledge  as 
he  may  have  had  of  the  condition  of  the 
track,  but  also  of  the  rate  of  speed  at  which 
the  train  was  moving  and  all  the  other  sur- 
rounding circumstances  at  the  time  of  the 
accident,  and  (2)  the  different  degree  of 
care  required  of  master  and  servant  in  ref- 
erence to  discovering  or  knowing  the  dan- 
gerous condition. ' ' 

In  reference  to  this  last  question,  the  court  said 
in  Railway  Co.  vs.  Jarvi  (53  Fed.  65,  3  C.  C.  A.  433). 

*'But  the  degree  of  care  in  the  use  of  a 
place  in  which  work  is  to  be  done,  or  in  the 
use  of  other  instrumentalities  for  its  per- 
formance required  of  the  master  and  ser- 
vant, in  a  particular  case,  may  be  and  gen- 
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erally  are  widely  different.  Each  is  re- 
quired to  exercise  that  degree  of  care  in  the 
performance  of  his  duty  which  a  reasonabl}^ 
prudent  person  would  use  under  like  cir- 
cumstances; but  the  circumstances  in  which 
the  master  is  placed  are  generally  so  widely 
different  from  those  surrounding  the  ser- 
vant, and  the  primary  duty  of  using  care  to 
furnish  a  reasonably  safe  place  for  others  is 
so  much  higher  than  the  duty  of  the  servant 
himself  in  a  case  where  the  primary  duty 
providing  a  safe  place  or  safe  machinery 
rests  on  the  master,  that  reasonably  prudent 
person  would  ordinarily  use  a  higher  de- 
gree of  care  to  keep  the  place  of  work  rea- 
sonably safe,  if  placed  in  the  position  of  the 
master  who  furnished  it  than  if  placed  in 
that  of  the  servant  who  occupies  it. '  * 

So  in  the  case  at  bar  in  considering  the  question 
of  contributory  negligence,  the  court  must  consider 
all  the  surrounding  circumstances  viz:  The  custom 
of  passengers  to  open  the  door.  The  fact  that  on 
other  occasions  when  the  door  had  been  opened  the 
bar  was  up;  the  knowledge  on  the  part  of  petitioner's 
and  appellant's  employees  that  the  bar  was  not  up; 
the  lack  of  knowledge  of  that  fact  on  decedent's  part; 
and  finally,  the  higher  degree  of  care  and  greater  re- 
sponsibility imposed  upon  petitioners  and  appellants. 


ANALYSIS    OF    APPELLANT'S    ARGUMENT 
ON  CONTRIBUTORY  NEGLIGENCE. 

Counsel  for  appellant  in  his  brief  has  used  a  very 
ingenious  argument  in  trying  to  prove  that  Early,  the 
deceased,  was  guilty  of  contributory  negligence.    He 
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picks  out  one  particular  isolated  fact  or  circumstance 
in  connection  with  Early's  death.  He  calls  that  a 
factor.  He  then  proceeds  to  cite  other  cases  wherein 
that  particular  factor  was  present,  and  wherein  the 
court  found  contributory  negligence.  He  ignores 
other  facts  and  circumstances  of  that  particular  case. 
He  then  picks  out  another  factor  of  the  Early  case 
and  does  likewise,  and  so  on  until  he  has  found  that 
in  all  of  the  factors  of  the  Early  case,  as  thus  selected 
by  him,  have  likewise  been  factors  in  some  other  case 
or  cases  wherein  the  court  has  found  contributory 
negligence.  He  utterly  ignores  that  portion  of  the 
case  that  takes  it  entirely  out  of  the  realms  of  con- 
tributory negligence,  and  then  he  reasons,  that  as  the 
Early  case  is  equal  to  the  product  of  factors,  as 
adroitly  arranged  by  counsel,  and  each  factor  has 
been  held  to  be  a  factor  in  making  up  a  contributory 
negligence  in  some  other  case,  though  the  facts  were 
altogether  different  there,  therefore  there  must  have 
been  contributory  negligence  by  decedent  in  the  case 
at  bar.  This  may  be  good  mathematics,  but,  is  poor 
law.  Negligence  whether  contributory  or  otherwise 
is  never  absolute.  It  is  not  founded  on  any  rule  of 
law.  It  is  always  relative,  and  is  to  be  determined 
from  the  surrounding  circumstances  of  each  particu- 
lar case.    The  trial  court  has  found  that. 

"The  said  George  D.  Early,  now  deceased,  did 
' '  not  open  the  door  at  the  place  where  he  fell  through 
"and  he  did  not  contribute  in  any  degree  to  the  lack 
"of  protection  at  said  place  in  said  ferry-boat  occa- 
"sioned  by  the  lack  of  said  bar."  (Trans.  296)    And 
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again  the  trial  court  finds  *'and  her  said  passenger 
"George  D.  Early  was  drowned  by  reason  of  said 
"carelessness  and  negligence,"  (Trans.  296).  These 
findings  are  amply  sustained  by  the  evidence,  and 
certainly  both  of  these  findings,  negative  contribu- 
tory negligence;  and  certainly  the  trial  court  is  al- 
ways in  a  better  position  than  the  appellate  court  to 
determine  a  question  of  this  kind.  The  trial  court  in 
this  particular  instance  was  in  a  position  to  deter- 
mine this  particular  question  with  unusual  certainty. 
The  court  on  motion  of  counsel  for  appellant,  and  at 
his  request,  was  taken  to  the  steamer  "Antelope," 
and  there  at  the  open  doorway  in  the  presence  of  the 
court  and  both  counsel,  and  the  President  of  the 
Coggeshall  Launch  Company,  the  witness,  Joseph 
Wlielihan,  Emmett  Whelihan  and  Alva  Moss,  took 
the  same  position  assumed  by  them  at  the  time  of 
the  accident.  The  spot  where  Early  stood  before  ap- 
proaching the  door;  His  position  when  pushing  the 
door;  His  position  in  falling  through  the  doorway 
were  all  pointed  out  to  the  court,  and  told  more 
clearly  than  volumes  of  written  testimony  could  tell 
of,  all  the  surrounding  circumstances.  And  in  the 
light  of  all  the  evidence  and  surrounding  circum- 
stances the  trial  court  found  that  there  was  no  con- 
tributory negligence. 

For  the  appellate  court  to  find  contrary  to  the 
trial  court,  would  require  a  great  preponderance  of 
evidence.  But  there  is  no  such  weight  of  evidence 
to  show  contributory  negligence  on  Early 's  part, — 
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Counsel  urges  that  Early's  contributory  negli- 
gence consisted  in 

(1)  Assuming  a  dangerous  position. 

(2)  In  failing  to  use  his  faculties. 

His  assuming  a  position  which  counsel  calls 
"dangerous"  was  not  a  negligent  act  on  Early's  part, 
for  as  we  have  before  pointed  out  the  position  which 
he  assumed  was  safe  had  the  bar  been  in  place,  and 
Early  had  a  right  to  assume  that  it  was  in  place.  The 
trial  court  set  forth  that  fact  very  clearly  in  its  writ- 
ten opinion  in  the  following  language  at  page  285  of 
the  Transcript. 

"Nor  can  it  be  said  that  the  mere  approach  of  de- 
"  ceased  to  the  opening  already  made  by  others  was 
"negligent,  as  he  had  every  reason  to  suppose  that 
"there  was  no  danger  in  so  doing,  for  at  all  times 
"theretofore  the  bar  had  been  in  place.  Nor  was  he 
"bound  under  all  the  circumstances  to  assure  him- 
"self  that  the  bar  was  not  in  place  at  that  time,  be- 
"  cause  he  was  bound  only  to  the  exercise  of  such 
* '  care,  as  an  ordinary  prudent  person  would  have  ex- 
"ercised  under  the  circumstances.  He  could  not  an- 
"ticipate  and  was  not  bound  to  anticipate  that  the 
"vessel  had  left  Samoa  with  this  doorway  unpro- 
'  *  tected.  He  with  the  other  paassengers  had  become 
"so  accustomed  to  the  presence  of  the  bar  that  he 
"had  no  reason  to  suspect  that  it  was  not  in  place,  as 
"indeed,  there  is  no  good  reason  for  it  not  being  in 
"place." 
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(2)  FAILURE  TO  USE  HIS  FACULTIES 

Counsel  on  page  44  of  his  brief  states  his  propo- 
sition in  these  words: —  He  (meaning  Early)  either 
saw  and  disregarded  or  heedlessly  failed  to  see  that 
there  was  absent  from  its  accustomed  place,  a  bar," 
etc.  Counsel  does  not  make  it  clear  which  one  of 
these  conditions  he  claims  to  have  proved.  Has  he 
proved  that  Early  failed  to  see  and  note  the  absence 
of  the  bar?  No.  Has  he  proved  that  Early  heedlessly 
failed  to  see"?  No.  He  must  accept  and  prove 
either  one  proposition,  or  the  other  for  it  is  evident 
that  both  could  not  exist.  Contributory  negligence 
is  an  affirmative  defense  and  the  burden  is  upon  him 
who  asserts  it. 

Counsel  then  proceeds  to  cite  decisions,  every 
one  of  which  is  a  case  in  which  the  injured  person 
should  have  exercised  and  used  his  faculties,  and 
failed  to  use  them.  Most  of  them  are  elevator  cases 
wherein  the  injured  person  walked  into  danger.  But 
in  the  case  at  bar  there  is  absolutely  no  evidence  to 
show  whether  Early  did  or  did  not  see  and  note  the 
absence  of  the  bar,  and  no  one  could  know  that  fact 
except  Early  himself.  If  he  did  see  and  note  the  ab- 
sence of  the  bar  then  this  falling  overboard  was  due, 
either,  to  a  lurch  of  the  vessel,  there  being  no  bar  in 
place  to  protect  him;  or,  the  sudden  giving  away  of 
the  door  against  which  he  was  pushing,  there  be- 
ing no  bar  in  place  to  protect  him.  It  is  hardly 
reasonable  to  suppose,  and  we  do  not  suppose  coun- 
sel would  contend  that  he  purposely  walked  through 


—74— 


the  doorway,  after  he  observed  it  to  be  unprotected, 
and  intentionally  fell  backwards  into  the  water.  If 
he  did  not  observe  the  absence  of  the  bar,  then  his 
falling  may  have  been  caused  by  either  of  the  causes 
mentioned  above,  or  by  his  attempting  to  lean  upon 
the  bar,  supposing,  as  he  had  a  right  to  suppose,  it 
had  been  put  in  place. 

The  point  we  wish  to  make  clear  is,  that  there  is 
no  evidence  as  to  whether  Early  did  or  did  not  use 
his  faculties.  Contributory  negligence  is  an  affirma- 
tive defence  and  the  burden  of  proving  it  is  upon  the 
one  who  offers  it  as  a  defense,  and  certainly  it  is  not 
proved  in  this  case.  The  conclusion  to  which  the 
trial  court  arrived  is  probably  correct.  He  says 
(Page  285  Trans.) 

''From  all  the  surrounding  circumstances  I  am 
"compelled  to  the  belief,  that  with  his  attention  fixed 
"on  the  door  which  had  stuck,  he  approached  it  with 
"his  side  to  the  doorway,  without  observing  or  paus- 
"ing  to  observe  its  unprotected  condition,  but  rely- 
"ing  on  the  fact  that  the  bar  had  always  been  in 
"place.  It  was  between  five-thirty  and  six  o^clock  in 
"the  evening  of  Jan.  15th,  and  while  not  yet  dark,  it 
"was  not  wholly  light.  And  though  an  examination 
"would  have  disclosed  to  him  the  absence  of  the  pro- 
"tecting  bar,  his  failure  to  make  such  examination, 
"having  in  view  all  of  the  circumstances,  can  neither 
"excuse  such  absence,  nor  charge  him  with  such  de- 
"gree  of  negligence,  as  to  relieve  petitioners  from  re- 
"  sponsibility. " 
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CONCLUSION  OF  SUBDIVISION 


In  conclusion  permit  us  to  say,  that  in  the  case 
at  bar,  the  appellant  discovered  and  knew,  or  ought 
to  have  known,  the  exposed  situation  of  the  decedent 
Early,  and  appellant  could  have  avoided  injuring 
him  by  the  exercise  of  even  ordinary  care.  And  that 
under  such  a  state  of  facts 


"The  courts  are  almost  universally 
agreed  that,  notwithstanding  the  fact  that 
the  plaintiff  or  the  person  injured  has  been 
guilty  of  some  negligence  in  exposing  his 
person  to  an  injury  at  the  hands  of  the  de- 
fendant, 3'et  if  the  defendant  discovered 
the  exposed  situation  of  the  person,  in 
time,  and  by  the  exercise  of  ordinary  or 
reasonable  care  could  have  avoided  the  in- 
juty,  and  nevertheless  failed  to  do  so,  the 
contributory  negligence  of  the  plaintiff  or 
of  the  person  injured,  does  not  bar  a  recov- 
ery of  damages  from  the  defendant." 


Island  &c.  Co.  vs  Poison,  139  U.  S.  551 
Omaha  Street  R.  Co.  vs.    Cameron  43 
Neb.  297 

61  N.  W.  Rep.  606 
Krenzer  vs.  Pittsburg  R.  Co.  151  Ind. 
592 

12  Am.  &  Eng.  R.  C. 

U.  S.      343 

5  Am|  Neg.  Rep.  173 

43  N.  E.  Rep.  649 

Neet  vs.  Burlington  R.  Co.  106  Iowa  248 

5  Am.  Neg.  Rep.  26 
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Ford  vs.  Chicago  R.  Co.,  106  Iowa  85 
Baltimore  Traction  Co.  vs.  State  78  Md. 

409. 
Kirtly  vs.  Chicago  R.  Co.,  65  Fed.  Rep. 

386 
Thompson  vs.  Salt  Lake  R.  T.  Co.,  16 

Utah  281 

40  L.  R.  A.  172 
McLamb  vs.  Bangor  R.  C,  91  Me.  399 

40  Atlt.        67 

''Although  the  death  or  injury  of  a  per- 
"son  may  be  immediately  produced  by  his 
"own  act, — yet  if  this  act  was  the  necessary, 
"legal,  or  natural  consequence  of  the  ori- 
"ginal  wrongful  act  of  another  person,  that 
"other  will  be  answerable  in  damages  for 
"it.'' 

Jones  vs  Louisville  R.  Co.,  82  Ky.  610 
Fowler  vs.  Baltimore  R.  Co.,  82  W.  Va. 
579 

The  great  weight  of  decisions  hold,  that  in  cases 
like  the  one  at  bar,  the  question  of  contributory  negli- 
gence is  one  to  be  passed  upon  by  the  jury  or  the 
court  sitting  as  a  trial  court.  And  where  the  trial 
court  has  heard  the  evidence  and  found  the  facts,  the 
rule  is 

' '  The  decision  of  a  trial  court  in  admir- 
"alaty  upon  questions  of  fact,  based  on  the 
"conflicting  testimony  of  witnesses  exam- 
"ined  before  the  judge,  will  not  be  reserved 
"on  appeal,  imless  there  is  a  decided  j)re- 
"ponderance  of  evidence  against  it.'' 
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Memphis,  etc.,  vs.  Hill  122  Fed.  246 

58  C.  C.  A.  ..10 
Wliitney  vs.  Olsen,  108  Fed.  292 

47  C.  C.  A.  331 
Alaska,  etc.  vs.  Domenico,  117  Fed.  99 

54  C.  C.  A.  485 
Paauhan,  etc.,  vs.  Palapala  127  Fed.  920 

62  C.  C.  A.  552 
Baton  Ronge,  et  .cvs.  George  128  Fed. 

914 

63  C.  C.  A.  640 
Bakeer,  etc.  vs.  Neptune  Etc.  120  Fed. 

247 

56  C.  C.  A.  82 
Jameson  vs.  Lewis,  131  Fed.  728 

65  C.  C.  A.  586 
The  Columbian,  100  Fed.  991 

41  C.  C.  A.  991 
Elpricke  vs.  Wliite,  etc.,  106  Fed.  945 

46  C.  C.  A.  56 
The  Anaces,  106  Fed.  742 

45  C.  C.  A.  596 
City,  etc.  vs.  Chrisholm,  90  Fed.  431 

33  C.  C.  A.  157 
The  Edward  Smith,  135  Fed.  32 

67  C.  C.  A.  506 
The  Newport  News,  105  Fed.  389 

44  C.    .C.A  541 
The  Svealand,  136  Fed.  109 

69  C.  C.  A.  97 
The  Oscar  B.,  121  Fed.  978 

58  C.  C.  A.  316 
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Perrians  vs.  Pac.  Coast  Co.,  133  Fed.  140 

66  C.  C.  A.  206 
Where  the  final  condition  of  the  record  is  in  ac- 
cordance with  the  substantial  rules  of  the  law,  a 
court  of  adiniralt}^  does  not  look  at  the  intervening 
steps. 

The  S.  L.  Watson,  188  Fed.  945 

55  C.  C.  A.  439 
When  no  new  testimony  is  offered  on  appeal,  the 
circuit  court  will  not  hastily  disturb  a  decree  on  the 
point  of  damages  nor  unless  it  shows  manifest  injus- 
tice. 

Cushman  vs.  Ryan,  Fed.  Cas.  No.  3,  315. 

1  Story  91. 
The  Lord  Derby,  17  Fed.  265. 
The  rule  is  well  settled  in  courts  of  admiralty 
that  the  decision  of  the  trial  court,  which  heard  the 
witnesses,  on  questions  of  fact,  will  not  be  disturbed 
by  an  appellate  court,  unless  clearh^  against  the 
weight  of  evidence. 

The  J.  G.  Gilchrist,  183  Fed.  105. 

105  C.  C.  A.  397. 

12th  SUBDIVISION. 

THE    SEVENTEENTH    ASSIGNMENT    OF 
ERROR. 

The  assignment  is,  that  the  court  erred  in  sus- 
taining the  objection  to  all  the  evidence  introduced 
by  claimant. 
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That  this  assignment  is  without  merit  is  clearly 
apparent. 

13th  SUBDIVISION 

THE  EIGHTEENTH  ASSIGNMENT  OF  ERROR. 

This  assignment  is  as  follows: 

"That  the  said  District  Court  erred  in 
"not  rendering  judgment  for  petitioner 
* '  Coggeshall  Launch  Company  on  the  plead- 
"ings.** 

Appellant  discusses  this  assignment  on  pages 
9, 10, 11, 13,  and  14  of  his  Brief. 

THERE  WAS  NO  MOTION  MADE  IN  THE  CASE 
FOR  JUDGMENT  ON  THE  PLEADINGS. 

Search  the  Transcript  of  the  Apostles  as  care- 
fully as  you  may,  and  you  cannot  find  wherein  appel- 
lant ever  made  a  motion  for  judgment  on  the  plead- 
ings. 

True  it  was  argued  by  appellant;  and  the  court 
assumed  there  was  such  a  motion  and  denied  it;  yet 
in  fact  there  was  never  any  such  a  motion  actually 
made.    In  California  the  rule  is  that 

"Judgment  on    the  pleadings    cannot, 
"however,  be  properly  rendered  where  the 
"answer  denies  any  material  allegation  of 
"the  complaint." 

84  Cal.  476 

50  Cal.  619 
34  Cal.  39 

51  Cal.  526 
64  Cal.  24 
60Cal.  428 
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THE  ANSWER  AND  CLAIM. 

The  answer  and  claim  are  in  proper  form.  The 
answer  is  found  on  pages  47  to  52,  and  the  claim  on 
pages  328  to  336  of  the  Transcript  of  the  Apostles  on 
Appeal.  The  reason  why  the  claim  appears  in  the 
back  part  of  the  Trans,  of  the  Apostles,  is,  that  the 
original  was  mislaid  in  some  way,  and  it  was  neces- 
sary to  file  a  copy  of  the  original  nunc  pro  tunc.  See 
stipulation  on  page  335  of  the  Apostles  on  Appeal. 

An  examination  of  the  answer,  will  show  that  it 
conforms  to  all  the  requirements  of  the  Rules  in  Ad- 
miralty. The  allegations  of  the  petition  that  are  not 
admitted  are  specifically  denied.  And  then,  the  an- 
swer proceeds  to  allege  in  apt  words  and  proper  form 
the  negligence  of  the  appellant,  and  showing  where- 
in it  was  negligent,  and  that  such  negligence  resulted 
in  the  death  of  claimant  intestate.  And  then  the  an- 
swer prays,  among  other  things,  "for  such  other  re- 
''lief  as  to  the  court  may  seem  meet  in  the  premises." 

The  allegations,  averments  and  prayer  of  the 
answer  are  sufficient. 

The  claimant  has  pleaded  a  good  cause 
for  negligence  in  her  answer.    And  she 
has  proved  the  same. 

Appellant  does  not  deny  that  the  Claim  states  a 
good  cause  of  action.  But  then  he  asserts  that  the 
claim  is  no  part  of  the  pleading. 

In  this,  counsel  is  in  error.  The  answer  and 
claim  may  be  stated  together  in  one  instrument,  or 
they  may  be  separately  stated.    In  other  words,  the 
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claimant  on  filing  his  claim  becomes  an  actor;  and  if 
there  are  several  claims  filed 

"Each  claim  is  treated  as  a  distinct  pro- 
''ceeding,  in  the  nature  of  a  several  suit,  on 
*' which  there  may  be  an  independent  hear- 
ing, decree,  or  appeal." 

Stratton  vs.  Jarvis,  33  U.  S.  4 
8  L.  Ed.  846 

REPLY  TO  PETITIONER'S  POINTS  AND 
AUTHORITIES. 

As  to  the  answer  not  being  sufficient. 

No  exceptions  to  the  answer  and  claim  were 
filed;  hence  the  attacks  made  by  the  appellant  in  its 
brief  have  no  force. 

I. 

Strict  and  technical  formality  is  not  required  of 
the  answer  but  it  must  set  forth  the  matters  relied 
on,  otherwise  an  exception  for  insufficiency  will  lie 
to  compel  a  further  and  better  answer.  (The  Cali- 
fornia 1  sawy.  (U.  S.  463.) 

The  petitioners  having  failed  and  neglected  to 
file  exceptions  to  the  answer  and  claim  of  the  claim- 
ant herein,  they  cannot  now  by  argument  only,  at- 
tack the  same.  We  must  then  consider  the  matters 
and  things  alleged  in  the  answer  and  claim  as  con- 
fessed by  the  petitioners.  Therefore  the  rule  laid 
down  in  the  case  of  In  re  Starin,  173  Fed.  Rep.-721 
has  no  application  to  the  case  at  bar.  In  the  cause 
cited  the  court  says  on  page  721. 
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' '  To  this  answer     certain     exceptions 
have  been  filed  to  the  effect  that  the  answer 
is  indefinite  and  insufficient,  in  the  sense 
that  it  does  not  state  in  what  particular  or 
0  particulars  the  steamer  was  unfit  to  success- 

fully encounter  and  navigate,  in  what  she 
was  weak,  and  in  what  she  was  unseawor- 
thy,  or  deficient  in  fittings,  so  as  to  success- 
fully withstand  the  sea." 

(At  conclusion  p.  723) . 

''The  exception  will  be  sustained,  and 
the  claimant  ordered  to  make  his  allegations 
of  fault  more  definite." 

As  there  were  no  exceptions  filed  to  the  answer 
and  claim  of  the  Claimant  the  rule  laid  down  In  Re 
Starin  has  no  application  here.  Further,  the  An- 
swer and  Claim  in  the  case  at  bar  were  full  and  suf- 
ficient disclosing  clearly  the  fault  and  negligence  of 
Appellant. 

The  Appellant  cites  the  case  of  In  Re  Davidson 
S.  S.  Co.  133  Fed.  Rep.  411.  In  that  case,  like  in  the 
case  of  In  Re  Starin  supra,  the  petitioners  filed  ex- 
ceptions to  the  Answer  and  Claim  of  the  Claimant 
upon  several  grounds,  and  the  exceptions  were  sus- 
tained on  the  grounds  of  the  insufficiency  thereof. 

In  the  cause  of  the  In  Re.  Marquette,  203  Fed. 
Rep.  127,  cited  by  appellant,  there  was  also  excep- 
tions filed  to  the  Answer  and  Claim,  which  excep- 
tions were  also  sustained.  As  these  cases  cited  pass 
upon  matters,  not  raised  by  the  pleadings  in  the  case 
at  bar,  they  have  no  application  here. 

The  latter  case  however  might  be  cited  as    an 


authority  in  support  of  the  Claimant's  pleadings;  for 
the  court  says  at  page  130 : — 

"The  issues,  being  thus  distinct,  must 
be  set  out  in  separate  pleadings." 

Tlie  answer  and  claim  of  the  claimant  are  set  out 
in  separate  pleadings  and  are  therefore  in  harmony 
with  the  rule  laid  down  in  133  Fed.  411. 

In  the  case  of  John  H.  Starin,  175  Fed.  527,  the 
same  state  of  facts  are  presented  as  in  the  former  de- 
cision of  the  same  case  in  173  Fed.  721.  For  these 
reasons  the  decision  in  the  Starin  case  has  no  appli- 
cation here. 

II. 

Claimant  has  clearly  and  conclusively  shown 
tliat  the  doorway  was  left  unprotected,  because  the 
appellant  were  in  violation  of  the  law,  rules  and  reg- 
ulations, operating  the  vessel  one  man  short,  and  that 
by  reason  thereof  there  was  no  one  to  see  to  it  that 
the  bar  was  put  in  place,  which  United  States  au- 
thorities required  the  appellant  to  keep  in  place. 

III. 

We  have  no  quarrel  with  rule  laid  down  in  Des- 
lious  vs.  La  Compagnie  etc.,  210  U.  S.  95,  52  L.  E. 
973;  and  In  Re  Eastern  Dredging  Co.,  159  Fed.  541. 

"Strict  and  technical  formality  is  not  required  in 
the  answer." 

New  Haven  Towing  Co.  vs.  New  Haven, 

116  Fed.  762. 
The  Alexandria,  10  Fed.  904. 
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The  Aldabaran,  1  Fed.  Cas.  No.  150. 
The  Nevaro,  17  Fed.  Cas.  No.  10,059. 
The  Pilot,  10  Fed.  Cas.  No.  11,168. 

''If  no  exception  is  taken  the  reading  of  testi- 
mony cannot  be  objected  to  on  the  ground  of  the  in- 
sufficiency of  the  answer.'' 

The  California,  4  Fed.  Cas.  No.  2,312. 
The  Rocket,  20  Fed.  Cas.  No.  11,975. 

''Exceptions  should  state  in  clear  and  definite 
terms  the  particular  ground  on  which  they  are 
based." 

The  Active,  1  Fed.  Cas.  No.  33. 
The  Schooner  Navorso,  17  Fed.  Cas.  No. 
10,059. 

"A  general  exception  as  to  the  form  of  allega- 
tions will  not  be  allowed.  It  should  specify,  briefly 
but  clearly,  the  points  excepted  to. ' ' 

The  Dictator,  30  Fed.  Cas.  No.  699. 
"Exceptions  not  insisted  on  at  the  opening  of 
the  trial  will  be  waived." 

Aumach  vs.  The  Queen,  2  Fed.  Cas.  No. 

657a. 
White  vs.  Cynthia,   29  Fed.   Cas.   No. 

17,546a. 

"After  testimony  has  been  taken  on  the  part  of 
the  claimant,  without  exceptions  to  the  answer,  the 
libelants  cannot  object  at  the  hearing  to  the  reading 
of  the  testimony  on  account  of  the  insufficiency  of 
the  Answer." 
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The  Rocket,  20  Fed.  Cas.  No;  11,975. 

1  Biss.  354. 
''Objection  too  late  on  argument." 

The  City  of  Carlisle,  29  Fed.  807. 
5  L.  R.  A.  52. 

14th  SUBDIVISION. 

THE  REPLY  TO  APPELLANT'S  CONTENTION 
OF  ITS  NON-LIABILITY. 

The  argument  of  counsel  for  appellant  is  ingen- 
ious in  the  extreme. 

Let  us  analyze  his  conclusions  found  on  pages 
65,  66  and  67  of  Appellant's  Brief.    Counsel  say: 

''1.  "It  was  not  dark  though  not  wholly 
"light.  One  could  see  the  bar.  (Wheelan 
"vs.  Gas  Light  Co.,  Supra.)". 

That  one  could  see  the  bar  is  an  assertion  not 
supported  by  the  evidence.  Joseph  Whelihan  testi- 
fies: 

"Q.  Upon  this  evening  could  you  see  that  the 
bar  was  up  ^ 

"Ans.  I  seen  that  it  was  not  up.  I  did  myself, 
"but  George  (deceased)  never  looked  for  it."  (Trans. 
131  at  bottom  of  page).  The  testimony  of  the  wit- 
nesses is  that  it  was  quite  dark,  though  not  wholly 
dark,  nor  was  it  wholly  light.  It  was  so  dark  that 
some  of  the  witnesses  could  not  see  Early  while  float- 
ing in  the  water  and  before  he  sank.  And  it  must 
have  been  so  dark  that  Early  could  not  readily  dis- 
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tingmsh  whether  the  bar  was  in  place  or  not. 

In  the  case  of  Wheelan  vs.  Gas  Light  Co.,  the 
opinion  states  "It  was  bright  day  about  11  o'clock 
in  the  forenoon." 

The  facts  are  not  parallel.  In  the  Whelan  case 
the  obstacle  could  be  readily  seen;  while  in  the  case 
at  bar,  the  fact  that  the  barrier  (the  bar)  was  not  in 
place,  by  reason  of  the  growing  darkness,  could  not 
be  readily  seen — therefore  under  the  facts  in  the  case 
Early  was  not  afforded  the  opportunity  of  using  his 
faculties. 

"2.  The  factor  whose  absence  caused  the 
'*  accident  was  large  and  situated  well  witli- 
"in  easy  vision  without  looking  at  one's 
"feet.  (Quirk  vs.  Siegel-Cooper  Company, 
"supra)." 

This  case,  reported  in  60  N.  Y.  Supp.  at  page  228, 
states  the  law  favorable  to  claimant. 

"3.  The  absence  of  the  bar  could  easily 
"have  been  seen  if  Earlv  had  looked. 
"(Day  vs.  Cleveland  C.  C.  &*Lt.  R.  Co.,  Su- 
"pra.)  or  if  he  had  paid  the  slightest  at- 
"tention  (Ballou  vs.  Collamore)." 

The  case  of  Day  vs.  Cleveland  etc.  36  N.  E.  854, 
is  not  in  point  for  in  this  instance  there  was  noth- 
ing to  obstruct  the  view  of  plaintiff,  and  further  in 
the  Day  case  the  master  had  provided  his  employee 
with  a  safe  place  to  work,  and  the  improper  placing 
of  the  running  board  was  a  danger  incident  to  his 
employment.  So  in  the  Ballou  case,  the  absence  of 
the  elevator  could  be  readilv  seen. 
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**4.  There  was  nothing  to  obscure  Early's 
'*  vision.  (Wlialen  vs.  Gas  Light  and  Co., 
"Supra.)." 

This  is  an  erroneous  statement,  for  the  evidence 
shows  that  while  it  was  not  quite  dark  yet  it  was  not 
wholly  light,  and  such  in  substance  was  the  finding  of 
the  court,  which  is  fully  sustained  by  the  evidence. 

"5.  Early  first  approached  the  doorway 
"after  observing  his  companions  partially 
open  the  door." 

A  very  natural  thing  for  him  to  do,  in  view  of 
tlie  fact  that  theretofore  the  protecting  bar  had  al- 
ways been  in  place;  and  it  was  too  dark  for  him  to 
readily  notice  whether  or  not  it  was  in  place.  He  had 
the  right  to  assume  appellant  had  performed  its  duty 
by  putting  the  bar  in  place  as  directed  by  the  United 
States  Inspectors. 

"6.  Early  shoved  on  the  door  near  the  point 
"where  the  bar  would  be  if  up." 

Yet  his  sight  was  not  directed  toward  the  point 
where  the  bar  would  be  if  up.  His  left  side  was  to- 
ward the  opening,  and  he  used  his  left  arm,  holding 
his  dinner-pail  in  the  right.  Naturally  his  eyes  would 
be  directed  toward  the  side  of  the  opening  at  the  slid- 
ing door,  and  not  toward  the  place  where  the  bar 
should  have  been.  He  had  the  right  to  assume  and 
believe  the  appellant  had  performed  its  duty  and  put 
the  bar  in  place.  Evidently  that  is  what  he  believed 
and  thought,  for  in  attempting  to  lean  against  the 
bar  he  fell  backward  into  the  water. 
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"7.  Nothing  distracted  Early's  attention 
"any  more  than  deceased's  attention  was 
''distracted  in  the  Donohue  vs.  Bioof  case." 

This  case  is  not  in  point  as  there  is  no  similarity 
in  the  facts.  In  that  case  the  room  was  well  lighted, 
and  the  bar-keeper  shouted  to  him — "Don't  go  out 
that  way." 

"8.  The  opening  was  perfectly  apparent. 
"(Gray  vs.  Seigel-Cooper  Co.    Supra.)." 

This  case,  79  N.  Y.  Supp.  813,  is  not  in  point. 
There  is  no  similarity  of  the  facts  in  any  particular. 
The  reading  of  the  opinion  clearly  demonstrates  that 
it  cannot  be  used  as  an  authority  in  the  case  at  bar. 
The  deceased  in  that  case  went  to  a  place  where  he 
should  not  have  gone,  and  the  place  was  lighted  so 
he  could  have  seen  the  danger. 

"9.  Early's  companions  all  saw  that  the 
"bar  was  down.  (Sparks  vs.  Siebrecht,  Su- 
"pra.)." 

This  case  reported  in  45  N.  Y.  S.  993,  is  not  in 
point  for  in  that  case  the  facts  were  that 

"the  room  was  light  and  there  was  no  dif- 
"ficulty  in  observing  the  open  unguarded 
"trap  door." 

While  in  the  case  at  bar,  it  was  not  light,  in  fact  it 
was  nearly  dark.  The  rule  of  law  laid  down  in  Sparks 
vs.  Sibrecht,  supra,  has  no  application  to  the  facts  in 
the  case  at  bar.  For  in  that  case  the  room  was  so 
light  that  she  could  have  readily  seen  the  danger. 
"No  one  could  pass  without  seeing  the  oiDcning." 

"10.    Early  approached  a  doorway  leading 
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'Ho  a  dangerous  place  with  his  back  to  it  on 
*'an  occasion  where  the  protection  usually 
"present  was  not  up,  and  failed  to  look. 
"  (Brudie  vs.  Renault  Freres  Selling  Branch 
"Inc.,  supra.)." 

The  facts  in  the  case  cited  are  nothing  like  the 
facts  in  the  case  at  bar.  No  legal  duty  was  imposed 
on  the  defendant.  The  place  Early  backed  into  was 
made  dangerous  only  because  appellant's  negligence 
made  it  so.  The  negligence  of  appellant  constituted 
a  violation  of  a  legal  duty  imposed  on  it.  Early  had 
always  seen  the  protecting  bar  in  place,  and  he  had 
come  to  rely  on  its  protection,  and  the  right  to  rely 
upon  its  being  there  as  usual.  The  open  doorway  was 
safe  had  the  bar  been  there,  and  it  was  too  dark  for 
Early  to  readily  distinguish  whether  it  was  there  or 
not. 

Hanley  vs.  Eastern  etc.,  109  U.  E.  168. 
"11.  There  was  no  statement  that  he  (Ear- 
"ly)  looked  or  if  he  had  looked  there  was 
' '  any  physical  reason  why  he  could  not  have 
"seen  that  bar  had  been  moved.  In  the  ab- 
' '  sence  of  any  such  showing  the  Court  must 
"assume  that  'to  look  was  to  see'  and  that 
"if  he  had  looked  he  must  have  noticed  the 
"danger  (Kauffman  vs.  Machin  Shirt  Co., 
"supra.)." 

A  comparison  of  the  facts  in  the  Kauffman  case 
(167  Cal.  506)  with  the  factors  in  the  case  at  bar, 
clearly  shows  that  it  has  no  application  here.  In  the 
Kauffman  case,  the  court  says 

"There  is  no  statement  that  if  he  had 
"looked  there  was  any  physical  reason  why 
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*'lie  could  not  have  seen  that  the  elevator 
*'had  been  moved." 

While  the  facts  in  the  case  at  bar  are,  that  it  was 
growing  dark,  and  naturally  Early  could  not 
through  the  gathering  gloom,  well  see  whether  the 
bar  was  in  place  or  not. 

The  case  of  Gilfillan  v.  German  etc.,  106  N.  Y. 
601,  is  not  in  point  for  the  reason  that  the  facts  are 
not  in  accord  with  the  facts  in  the  case  at  bar.  A 
reading  of  the  opinion  will  sustain  our  contention. 

The  last  case  that  counsel  cites  in  his  conclus- 
ions is  Larned  v.  Vanderlude,  131  N.  W.  165.  The 
facts  there  do  not  fit  in  with  the  facts  in  the  case  at 
bar,  therefore  it  is  not  authoritative  in  sustaining 
appellant 's  contention. 

IN  CONCLUSION;  THE  SAME  DEGREE  OF 
CARE  is  not  required  in  elevator  cases  when  the 
party  injured  is  not  a  passenger,  AS  WOULD  BE 
REQUIRED,  IF  HE  WERE  A  PASSENGER 
WHEN  INJURED. 

THE  APPELLANT  URGES: 

1st.  ' '  That  the  carrier  owes  to  the  passenger 

''only  a  high  degree  of  care." 

And  to  support  that  contention  appellant  cites 
the  cases  of 

Elder  Etc.  v.  Pouppirt,  129  Fed.  Rep. 

732. 
The  City  of  Boston,  159  Fed.  Rep.  261. 


Pratt  V.  North  German  etc.,  184  Fed 

Rep.  303. 

These  authorities  do  not  sustain  the  appellant's 

contention  hereinbefore  quoted.     The  correct  rule 

is  laid  down  in  the  case  of  the  New  York  C.  R.  Co. 

V.  Lockwood,  84  U.  S.  357,  21  L.  Ed.  627,  viz: 

"Where  canier  undertakes  to  convey 
"passengers  by  the  powerful  and  dangerous 
"agency  of  steam,  public  policy  and  safety 
"require  that  they  should  be  held  to  the 
"greatest  possible  care  and  diligence." 

Appellant  cites  the  San  Pedro  (Boston  etc.  v. 
Lumber  Co.,  197  Fed.  703),  a  vessel  which  went  to 
sea  one  man  short  contrary  to  regulations.  A  col- 
lision occurred  by  which  injury  occurred.  That  case 
cas  no  application  here,  because  in  that  case  the 
shortage  of  one  man  had  no  connection  with  the  col- 
Hsion,  WHILE  IN  THE  CASE  AT  BAR  the  short- 
age of  the  man  was  the  producing  cause  of  the  injury. 
Also,  in  the  other  cases  cited  on  this  point  by  coun- 
sel, the  facts  bring  them  under  the  exception  rather 
than  within  the  rule. 

The  true  rule  is  tersely  stated  in  McKune  v.  San- 
ta Clara  etc.,  110  Cal.  at  page  486,  to  be 

"That  the  failure  of  any  person  to  perform 
"a  duty  imposed  upon  him  by  statute  or  le- 
"gal  authority,  is  sufficient  evidence  of  neg- 
"ligence  has  been  repeatedly  declared  by 
"the  court." 

(Siemers  vs.  Eisen,  54  Cal.  418;  Driscoll  vs. 
Market  Street  Ry.  Co.  97  Cal.  553,  33  Am. 
St.  Rep.  203).    "But  the  principal  has  this 
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very  obvious  limitation.  The  act  or  omis- 
sion must  have  contributed  directly  to  the 
injury,  or,  however  improper  or  illegal  it 
may  have  been  in  the  abstract,  no  action  for 
damages  can  be  founded  upon  it." 

2nd.  On  the  question  of  decedent  taking  a  dan- 
gerous position,  counsel  cites  85  Fed.  611,  125  Fed. 
732,  45  N.  Y.  S.  728, 19  L.  K.  A.  487.  These  cases  have 
no  application.  The  rules  there  laid  down  do  not  fit 
the  facts  of  the  case  at  bar.  Earl}^  did  not  take  a 
dangerous  position.  The  position  was  safe,  had  the 
bar  been  there,  as  required  by  the  legal  authorities, 
and  the  duty  appellant  owed  to  his  passengers. 

The  rules  laid  down  in  23  L.  E.  A.  758;  21  N.  E. 
311;  75  Pac.  212;  2  L.  E.  A.  83;  85  N.  M.  149;  39  Fed. 
596, 180  Fed.  495;  163  Fed.  662  and  155  Fed.  364,  bear- 
ing on  the  question  of  the  closed  door,  have  no  ap- 
plication, because  in  the  case  at  bar  there  was  a  cus- 
tom of  opening  the  door. 

CONCLUSIONS. 

(1)  Petitioners  violated  a  statute  by  running 
one  man  short. 

(2)  This  was  the  direct  cause  of  the  failure  to 
put  the  bar  in  place,  which  in  turn  was  the  cause  of 
the  accident. 

(3)  Either  or  both  of  these  constitute  negli- 
gence for  which  the  company  is  liable. 

The  first  is  negligence  per  se.  The  second  the 
omission  to  perform  a  duty  which  the  company  clear- 
ly owed  the  passengers. 
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(4)  The  opening-  of  the  door  was  not  a  cause  of 
the  accident,  because  viewed  in  the  light  of  the 
known  custom  it  was  merely  an  occasion  or  condi- 
tion which  should  have  been  foreseen. 

(5)  There  was  no  contributory  negligence  nor 
assumption  of  risk.  Early  could  not  assume  a  risk  of 
which  he  had  no  knowledge;  and  his  act  in  pushing 
on  the  door  was  not  a  negligent  act,  viewed  in  the 
light  of  the  usual  custom  of  opening  the  door,  and 
the  legal  requirement  and  usual  custom  to  have  the 
bar  in  place.  There  is  no  evidence  to  sustain  appel- 
lant's contention  that  he  failed  to  use  his  faculties. 
He  may  have  observed  the  absence  of  the  bar  and 
been  precipitated  through  the  door  by  force. 

We  respectfully  submit  that 

''Where  the  final  condition  of  the  rec- 
'*ord  is  in  accordance  with  the  substantial 
"rules  of  the  law,  a  court  of  admiralt}^  does 
''not  look  at  the  intervening  steps." 

The  S.  L.  Watson,  118  Fed.  945. 
55  C.  C.  A.  439. 

And  for  the  further  reason  that  the  findings  of 
the  Hon.  District  Court  are  fully  sustained  by  the 
evidence,  we  submit  that  the  judgment  and  decree 
appealed  from  should  be  affirmed. 

Respectfully  submitted, 

W.  ERNEST  DICKSON, 

Proctor  for  Appellee. 
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No.  2975 

IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


COGGESHALL  LAUNCH   Co^FPANY 

(a  corporation), 

vs. 

Eliza  A.  Eaely,  claimant, 

Appellee. 


APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  B.  Gilbert,  Presiding 
Judge,  and  the  Associate  Judges  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit : 

The  appellant,  Coggesliall  Launch  Company, 
respectfully  asks  a  rehearing  in  this  case,  that  fur- 
ther consideration  may  be  given  to  a  point  which 
we  apprehend  has  been  misconceived  by  the  court 
and  to  two  other  points,  not  considered  by  either 
this  court  or  by  the  District  Court,  and  which 
we  believe  should  be  considered. 

The  three  points  to  which  reference  is  made  are: 

1.  Does  not  the  evidence  herein  disclose  con- 
tributory negligence  ? 


2.  Does  not  the  evidence  herein  disclose  a  situa- 
tion where  there  should  be  an  apportionment  of 
damages  between  appellant  and  appellee? 

3.  Does  not  the  evidence  herein  disclose  a  situa- 
tion showing  negligence  in  Emmett  "VVhelihan  and 
Alva  Moss  and  should  there  not  on  that  account 
be  a  diminution  of  the  appellant's  damages'? 


I. 

THE   EVIDENCE   HEREIN   DISCLOSES   CONTRIBITOKY 
NEGLIGENCE. 

This  question  was  fully  discussed  in  the  Appel- 
lant's Brief  (pages  37-67  inch)  and  it  is  not  our 
desire  to  make  an  extended  argument  upon  the 
same.  However,  there  are  certain  phases  of  this 
subject  not  fully  discussed  in  the  brief  and  in 
order  to  place  this  court  more  fully  in  possession 
of  our  theory  of  the  law  of  contributory  negligence, 
it  is  necessary  to  discuss  the  same  to  some  extent. 

Contributory  negligence  may  be  defined  as  negli- 
gence of  plaintiff  which  together  with  the  negligence 
of  the  defendant  causes  an  injury  to  plaintiff.  It 
is  not  susceptible  to  a  precise  rule  covering  any 
situation  but  may  be  defined  as  a  failure  by  plain- 
tiff to  act  as  an  ordinarily  prudent  man  would  have 
acted  under  the  same  circumstances.  In  the  instant 
case  it  is  our  contention  that  Early  did  not  act 
as  an  ordinarily  prudent  man;  that  he  did  not 
exercise  the  same  amount  of  care   for  his  safetv 


on  the  evening  of  the  accident  as  an  ordinarily 
prudent  man  would  have  exercised.  The  proofs 
of  this  contention  are  two:  one,  the  extent  to  which 
Early  used  his  senses  on  the  occasion  in  question; 
second,  the  experience  of  other  men  in  the  same 
position  as  Early  on  that  same  occasion. 

In  regard  to  the  first  basis  of  the  contention: 
Phj^sical  activity  of  a  human  being,  can  only  result 
from  acquisition  of  knowledge  and  the  judgment 
made  from  such  knowledge.  In  the  case  at  hand 
we  do  not  know  what  knowledge  Earh^  acquired. 
We  only  know,  that  if  he  did  acquire  knowledge  of 
the  unusual  danger  by  the  bar  not  being  in  place, 
he  was  guilty  of  negligence  in  placing  himself 
in  a  dangerous  position.  The  question  is  then :  Did 
he  acquire  knowledge?  This  question  may  be 
broadened  and  the  law  still  be  satisfied — Did  he 
acquire  knowledge  of  the  danger,  or  was  a  situa- 
tion presented  where  an  ordinarily  prudent  man 
would  have  acquired  knowledge  of  the  danger?  In 
either  case  his  conduct  would  have  been  negligent. 
No  one  can  state  that  Early  did  or  did  not  actually 
acquire  knowledge  of  the  dangerous  condition  of 
the  porthole,  as  no  evidence  is  adduced  on  this 
subject;  but  we  can  investigate  the  surrounding- 
facts  and  state  whether  an  ordinarily  prudent  man 
would  have  seen  the  danger. 

Knowledge  is  acquired  by  human  beings  through 
the  senses.  We  are  aware,  we  .  know,  because  of 
sensory  impressions  communicated  to  our  brains. 
In  the  instant  case  because  we  do  not  actuallv  know 


whether  or  not  Early  noticed  the  absence  of  the 
bar,  our  investigation  concerns  itself  with  the 
niunber  of  sensory  impressions  the  ordinarily  pru- 
dent man  would  have  received  if  he  had  been  in 
Early's  place  and  whether  these  impressions  would 
have  given  the  ordinarily  prudent  man  knowledge 
of  the  absence  of  the  bar. 

The  evidence  of  the  observability  of  this  factor, 
to  wit,  the  absence  of  the  bar,  all  adduced  by  wit- 
nesses for  claimant,  is  as  follows: 

Early  had  been  a  daily  passenger  on  the  *' Ante- 
lope" for  five  years.  On  the  evening  of  the  acci- 
dent prior  to  the  opening  of  the  door  he  was 
standing  on  the  lower  deck  of  the  ''Antelope" 
three  feet  from  the  doorway.  He  saw  his  com- 
panions open  the  door,  and  he  saw  the  door  stick 
when  it  was  open  about  6  or  6%  f^et,  and  while 
there  was  IVo  to  2  feet  of  the  doorway  still  barred 
by  the  door.  Early  went  to  the  door  and  assisted  in 
completing  the  work  of  fully  opening  it.  Then 
Early  fell  overboard.  It  appears  that  at  one  time 
three  persons.  Early  being  one,  were  pushing  on 
the  end  of  the  door  and  that  the  place  for  the 
bar  was  about  an  inch  outside  of  the  door.  The 
bar  was  about  8  feet  long  and  6  inches  wide  and 
when  in  place  was  about  3  feet  from  the  deck.  It 
was  not  dark,  though  not  wholly  light  (see  pages 
39  to  45  of  Appellant's  Brief  which  sets  forth  the 
evidence  more   fully). 

With  these  facts  in  view  the  trial  court  in  its 
opinion  states: 
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"From  all  the  surrounding  circumstances  I 
am  compelled  to  the  belief  that  with  his  atten- 
tion fixed  on  the  door  which  had  stuck,  he 
approached  it  with  his  side  to  the  doorvv'ay 
without  observing  or  pausing  to  observe  its 
unprotected  condition,  but  relying  on  the  fact 
that  the  bar  had  always  been  in  place" 
(Apostles  p.  285). 

The  excerpt  contains  the  nearest  approach  in 
the  trial  court's  opinion  of  any  consideration  of 
the  observability  of  the  unprotected  condition  of 
the  doorway.  There  is  no  statement  in  the  opinion 
as  to  what  an  ordinarily  prudent  man  would  have 
seen,  or  what  Early  should  have  seen;  and  the 
question  now  before  this  court,  is  not  what  Early 
observed,  but  what,  in  the  use  of  his  senses,  he 
should  have  observed.  Furthermore,  there  are  no 
surrounding  circumstances, — there  is  no  proof  that 
Early's  attention  was  fixed  on  the  stuck  door,  that 
all  other  matters  were  excluded  from  his  mind,  nor 
that  he  approached  the  door  with  his  side  to  the 
ship  and  that  he  failed  to  observe  or  paused  to 
observe  the  condition  of  the  doorway.  The  evi- 
dence gives  us  no  information  as  to  the  extent  or 
direction  of  Early's  attention  as  he  approached  the 
doorway  or  how  he  approached  the  door  or  his 
knowledge  of  the  dangerous  condition  of  the  door; 
he  may  have  known  of  its  unprotected  condition 
and  he  may  not  have  known. 

But  the  evidence  does  tell  us : 
1.     That    it    was    light    enough    to    notice    the 
absence  of  the  bar  (Apostles  pp.  152,  131,  141). 


2.  That  the  bar  was  not  a  small  object,  the 
absence  of  which  Vv^ould  naturally  be  unnoticed  but 
was  large,  being  about  8  feet  long  and  6  inches 
across  (Apostles  pp.  82,  116). 

3.  That  the  position  of  the  bar  when  in  place 
was  not  near  the  deck  and  below  the  line  of  vision, 
but  was  about  3  feet  above  the  deck  (Apostles 
p.   82). 

4.  That  Early  approached  the  opening,  as  he 
must  have  done  to  approach  the  door  (Apostles 
pp.  156,  102,  122). 

5.  That  Earl};^  actually  pushed  on  the  door 
between  his  two  companions  (Apostles  pp.  117, 
134,  135,  136)  and  must  have  been  near  the  actual 
opening  occasioned  by  opening  the  door  in  the 
absence  of  the  bar. 

Under  these  facts,  established  by  claimant's  wit- 
nesses, is  it  possible  that  the  ordinarily  prudent 
man  would  not  have  noticed  the  absence  of  the  bar 
and  the  danger  present  therefrom?  The  evidence 
is,  there  was  light  enough  to  see;  that  the  bar  was 
large,  and  near  the  range  of  vision  so  its  absence 
would  be  easily  noticed;  and  that  Early  actually 
shoved  on  the  door  from  a  point  very  near  the 
place  where  the  bar  should  have  been.  Certainly 
if  Early  did  not  observe  the  absence  of  the  bar, 
must  he  not  have  been  conscious  of  its  absence  by 
virtue  of  the  fact  that  three  persons,  himself 
included,  pushed  on  the  end  of  the  door  without  the 
accompanying    awkwardness    which    would    result 


from  the  presence  of  a  bar  an  inch  outside  of  the 
point  where  their  hands  were  shoving?  The  trial 
court  has  not  discussed  these  factors  in  its  opinion, 
which  factors  other  courts  have  considered,  and 
have  held  that  they  were  factors  of  the  observ- 
ability of  the  danger,  and  of  contributory  negli- 
gence. These  cases  are  considered  in  Appellant's 
Brief.  Petitioner  hereby  refers  to  pages  46  to  65 
thereof  as  bearing  out  this  statement. 

The  second  consideration  under  this  general  sub- 
ject of  contributory  negligence  is  the  knowledge 
of  others  as  to  the  condition  of  this  doorway  on 
the  afternoon  of  the  accident.  Claimant  called  as 
witnesses  four  fellow-passengers  of  Early.  Their 
names  were  Alva  Moss,  Joseph  Whelihan,  Emmett 
Whelihan  and  Otto  Johnson.  The  three  first  named 
were  intimate  or  close  friends  of  Early  (Apostles 
pp.  101,  126,  146).  Moss  it  seems  noticed  the  bar 
was  down  when  he  closed  the  door  at  Samoa 
(Apostles  p.  106).  Joseph  Whelihan,  Emmett 
Whelihan  and  Otto  Johnson  noticed  the  bar  was 
down  after  the  vessel  left  Samoa  and  before  the  acci- 
dent; evidently,  while  the  door  was  being  opened 
(Apostles  pp.  131,  152,  141).  In  discussing  the 
question  whether  Early  did  notice  the  absence  of 
the  bar,  or  whether  an  ordinarily  prudent  man 
would  have  noticed  the  same,  what  consideration 
is  to  be  given  to  the  testimony  of  these  four  wit- 
nesses who  did  notice  the  absence  of  the  bar? 
Should  wo  arbitrarily  set  their  testimony  aside 
and    say    they    are    not    ordinarily    prudent    men, 
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and  that  tlieir  observation  of  this  fact  stamps  them 
as  ultra-careful  men?  Should  we  view  their 
powers  of  observation  as  extraordinary?  There 
is  no  evidence  that  Moss,  the  two  Whelihans  or 
Johnson  are  to  be  thus  categoried,  and  in  conse- 
quence must  be  classed  only  as  ordinary  men  with 
ordinary  powers  of  observation  and  of  ordinary 
prudence. 

If  that  is  true,  how  must  we  consider  the  con- 
duct of  Early,  who  either  did  have  the  same 
experience  as  the  four  witnesses  and  saw  the  bar  was 
down,  or  who  failed  to  notice  what  the  others  did 
notice?  In  one  case  Early  was  negligent  in  not 
using  knowledge  as  an  ordinarily  prudent  man. 
In  the  other  case  Early  was  negligent  in  not  acquir- 
ing knowledge  from  factors  which  would  have  con- 
vej^ed  knowledge  to  an  ordinarily  prudent  man. 

It  may  be  contended  that  Early's  experience  was 
di:fferent  from  the  others — that  his  opportunities 
of  acquiring  knowledge  were  different.  This  is 
most  likely  true.  The  light  conditions  may  have 
changed  between  the  time  Moss  learned  of  the 
absence  of  the  bar  at  Samoa,  and  the  time  of 
opening  the  door;  Emmett  Whelihan,  who  discov- 
ered the  absence  of  the  bar  on  opening  the  door 
(Apostles  p.  152),  may  have  a  greater  length  of 
time  in  which  to  discover  it;  Otto  Johnson's  posi- 
tion may  have  assisted  him  in  seeing  the  condition 
of  affairs.  But  be  that  as  it  may,  the  fact  still 
remains  that  conditions  in  general  were  similar 
and    were    dissimilar    only    in    slight    particulars. 


Moreover  the  witness,  Joseph  Whelilian,  whose 
experience  as  to  position  (Apostles  pp.  120,  122) 
and  presumably  every  other  particular  except  in 
regard  to  approaching  the  door  and  assisting  to 
open  it,  was  similar  to  Early,  discovered  the  bar 
was  not  up  (Apostles  p.  131).  And  the  exception 
last  referred  to,  to  wit,  that  Early  approached  the 
door  and  helped  to  complete  the  opening  of  the 
door  while  Joseph  Whelihan  did  not,  gave  greater 
opportunity  of  knowledge  to  Early  than  to  Joseph 
Whelihan. 

We  have  mentioned  the  factors  bearing  on  the 
dissimilarity  of  opportunities  of  acquiring  knowl- 
edge between  Early  and  the  four  witnesses.  There 
is  no  certainty  that  these  factors  weigh  against 
Early's  opportunity.  On  the  other  hand,  it  is 
certain  that  the  majority  of  factors  for  gathering 
knowledge  were  afforded  him,  just  as  they  Avere 
afforded  the  four  witnesses.  These  factors  were 
visibility,  lack  of  obstructions,  size  of  the  absent 
bar,  the  position  of  the  bar  when  in  place,  and  the 
lack  of  awkwardness  resulting  from  these  men  not 
confined  by  a  bar  while  pushing. 


11. 

THE   APPELLANT  LS   ENTITLED   TO   A   DIVISION   OF   DAMAGES. 

The  rule  of  di\dsion  of  damages  applies  when 
both  parties  to  an  accident  w^ere  negligent.  This, 
therefore,  requires  an  investigation  of  the  follow- 
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ing:  (a)  Were  both  parties  negligent  in  the 
instant  case,  and  (b)  does  the  rule  apply  to  death 
case? 

A.     Both  parties  were  negligent  in  the  instant  case. 

There  is  no  necessity  of  discussion  on  the  ques- 
tion whether  Coggeshall  Launch  Company,  the 
appellant,  was  negligent.  The  court  has  found 
that  to  be  the  fact  and  has  rendered  a  judgment 
accordingly. 

However,  there  has  been  no  judgment  that  Early 
was  also  guilty  of  negligence  and  in  consequence 
we  must  ascertain  that  such  is  the  fact  or  else  the 
proposition  of  this  topic  falls. 

In  Appellant's  Brief  before  this  court,  and  in 
the  present  Petition  for  Rehearing,  it  has  been 
strenuously  contended  by  the  appellant  that  Early 
was  guilty  of  contributory  negligence  and  that 
claimant's  action  should  be  barred  on  that  account. 
The  present  argument  is  not  directed  toward  con- 
tributory negligence  which  will  bar  claimant's 
action,  but  to  any  negligence,  not  sufficient  to  con- 
stitute a  bar,  but  which  should  be  considered  in 
reference  to  the  rule  of  division  of  damages. 

The  evidence  referred  to  is,  of  course,  the  same 
evidence  relied  on  in  this  petition  seeking  to  sustain 
the  contention  that  there  was  negligence  by  Early 
sufficient  to  constitute  a  bar  to  claimant's  action. 
It  is  submitted  that  even  if  the  evidence  does  not 
make  out  the  defense  claimed,  it  does  show  a 
degree   of   negligence    on   the   part    of   Early   and 
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should  be  considered  in  applying  the  rule  for  a 
division  of  damages.  The  contention  that  there  is 
some  evidence  of  negligence  on  the  part  of  Early 
is  borne  out  by  the  opinion  of  this  court  in  affirm- 
ing the  judgment  below.  This  court  in  its  decision 
states  with  reference  to  the  District  Court  judg- 
ment that  "the  court  found  the  launch  company  w^as 
guilty  of  the  negligence  alleged  against  it,  and 
that  the  deceased  was  not  guilty  of  contributory 
negligence".  Further  on  in  the  opinion  this  court 
further  states  that  "We  also  agree  with  the  court 
below  that  the  facts  and  circumstances  of  the  case 
were  not  such  as  to  require  or  justify  a  finding 
of  contributory  negligence  on  the  part  of  the 
deceased".  The  object  of  the  petitioner  in  thus 
pointing  out  these  two  statements  of  this  court's 
opinion  is  to  call  attention  to  the  fact  that  these 
two  comments  are  the  only  ones  in  the  opinion 
referring  to  the  subject,  and  that  both  merely  state 
that  this  court  agrees  with  the  court  below  in  its 
conclusions  on  the  subject  of  contributory  negli- 
gence. Further  on  in  this  court's  opinion,  how- 
ever, there  is  incorporated  a  part  of  the  discus- 
sion of  the  court  below  on  this  subject  of  contribu- 
tory negligence.  In  this  excerpt  of  the  District 
Court's  opinion  we  find  this  statement:  "Though 
an  examination  would  have  disclosed  to  him 
(Early)  the  absence  of  the  protecting  bar,  his 
(Early's)  failure  to  make  such  examination,  hav- 
ing in  view  all  the  circumstances,  can  neither 
excuse   such    absence,    nor   charge   him   with    such 


12 


degree  of  negligence  as  to  relieve  petitioners  from 
responsibility. ' '  This  statement,  may  it  please 
the  court,  involves  two  conclusions;  first,  that 
Early's  conduct  in  view  of  the  circumstances  can 
not  excuse  the  absence  of  the  bar,  and  secondly, 
it  is  not  sufficient  to  relieve  petitioners  from 
responsibility.  The  first  conclusion  relates  to 
whether  or  not  Early's  conduct  was  sufficient  to 
excuse  the  company  for  failing  to  put  in  the  pro- 
tecting bar  and  Early's  conduct  did  not  constitute 
an  excuse  and  that  there  was  negligence  on  the 
part  of  the  company.  The  second  conclusion  is 
one  which  assumes  the  company's  negligence  and 
states  Early's  conduct  did  not  relieve  petitioners 
from  responsibility;  or  in  other  words,  Early's 
conduct  was  not  such,  as  to  constitute  a  bar  to 
the  negligence,  responsibility  for  which  had  been 
fastened  on  petitioners,  and  from  which  petitioners 
were  seeking  to  be  relieved. 

The  preceding  discussion  of  the  excerpt  leads 
to  the  particular  phrase  in  the  same,  which  is 
susceptible  of  only  one  conclusion — "that  the  lower 
court  did  find  some  negligence".  The  court  in 
considering  Early's  conduct  concludes  that  it 
(Early's  conduct)  did  not  charge  him  (Early) 
"with  such  degree  of  negligence  as  to  relieve  peti- 
tioners from  responsibility".  The  phrase  does  not 
state  that  Early  had  not  be^n  negligent  at  all. 
The  inference  is  that  he  was  negligent,  but  not 
to  the  extent  that  the  negligence  constituted  a 
defense   in   bar   to   the    action.      The    inference   is 


;i" 


13 


strengthened  by  the  knowledge  that  there  are  dif- 
ferent degrees  of  negligence,  and  also  by  the  fact 
that  it  cannot  be  assumed  that  the  court  used  the 
phrase  in  question  needlessly,  and  without  inten- 
tion that  it  means  exactly  what  it  infers,  to  wit, 
that  there  was  some  negligence.  If  the  court  found 
there  was  no  negligence  it  could  have  so  stated 
in  its  opinion.  It  does  not  so  state  that  there  was 
no  negligence  but  does  state  that  there  was  not 
"such  degree  of  negligence  as  to  relieve  petitioners 
from  responsibility. ' ' 

Assuming  therefore  that  the  situation  presented 
discloses  either  that  the  question  of  any  negligence 
has  not  been  passed  on,  or  if  passed  on,  only  con- 
sidered in  reference  to  it  being  sufficient  in  degree 
to  constitute  an  absolute  defense,  it  becomes  neces- 
sary to  discover  the  application  of  the  I'ule  of 
division  of  damages. 

The  rule  of  dividing  the  damages  where  both 
parties  are  at  fault  was  first  applied  to  collision 
cases  only;  afterward  extended  to  all  cases  of 
maritime  tort  occasioned  by  concurrent  negligence. 
See  The  Max  Morris,  137  U.  S.  1;  34  L.  ed.  586. 

It  is  stated  in  the  text  books  that  this  rule,  while 
applicable  to  ordinary  personal  injury  cases  has 
no  application  to  injuries  resulting  in  death.  See 
I.  C.  J.,  1327-1328;  Sec.  238,  239,  Hucjhes  on 
Admiralty. 

In  the  latter  citation,  Hnr/Jies  on  Admiralty,  at 
page  208  it  is  stated  that 
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''There  is  one  anomaly  in  the  decisions  on 
the  subject — 

In  personal  injury  cases,  not  fatal,  the  dam- 
ages are  divided,  not  equally,  but  much  as  the 
judge  ma}^  think  equitable,  considering  the 
circumstances  and  the  relative  fault  of  the 
parties. 

In  other  words,  in  all  other  admiralty  cases 
contributory  negligence  reduces  recovery  but 
does  not  defeat  it.  But  in  this  case  the  rigid 
doctrine  of  the  common  law  as  to  contributory 
negligence  is  applied." 

Bearing  on  this  question  there  are  certain  state- 
ments of  United  States  Supreme  Court  decisions 
to  which  we  desire  to  call  this  court's  attention. 
In  the  case  of  The  Max  Morris,  137  U.  S.  1,  34  L. 
ed.  586,  at  page  588,  the  court  states: 

"But  the  plaintiff  has  elected  to  bring  suit 
in  an  admiralty  court,  which  has  jurisdiction 
of  the  case,  notwithstanding  the  concurrent 
right  to  sue  at  law.  In  this  court  the  course 
of  proceeding  is  in  many  respects  different 
and  the  rules  of  decision  are  different.  The 
mode  of  pleading  is  different,  the  proceeding 
more  summary  and  informal,  and  neither  party 
has  a  right  to  trial  by  jury.  An  important 
difference  as  regards  this  case  is  the  rule  for 
estimating  the  damage.  In  the  common  law 
court  the  defendant  must  pay  all  the  damages 
or  none.  If  there  has  been  on  the  part  of 
the  plaintiffs  such  carelessness  or  want  of  skill 
as  the  common  law  would  esteem  to  be  con- 
tributory negligence,  they  can  recover  nothing. 
By  the  rule  of  the  admiralty  court,  where  there 
has  been  such  contributory  negligence,  or,  in 
other  words,  when  both  have  been  in  fault,  the 
entire  damages  resulting  from  the  collision 
must  be  equally  divided  between  the  parties. 
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This  rule  of  the  admiralty  commends  itself 
quite  as  favorably  in  its  influence  in  securing 
practical  justice  as  the  other;  and  the  plaintiff 
who  has  the  selection  of  the  forum  in  which 
he  will  litigate  cannot  complain  of  the  rule  of 
that  forum.  This  court,  therefore,  treated  the 
case  as  if  it  had  been  one  of  a  collision  between 
two  vessels." 

And  at  page  589: 

"This  principle,  it  is  contended,  is  sanctioned 
bv  the  language  used  by  this  court  in  The  Mari- 
anna  Flora,  24  U.  S. 'll  Wheat.  1,  54  (6:405, 
417)  :  'Even  in  eases  of  marine  torts,  inde- 
pendent of  prize,  courts  of  admiralty  are  in 
the  habit  of  giving  or  withholding  damages 
upon  enlarged  principles  of  justice  and  equity, 
and  have  not  circumscribed  themselves  within 
the  positive  boundaries  of  mere  municipal 
law';  and  in  The  Palmyra,  25  U.  S.  (12  Wheat. 
1),  17:  (6:531,  536):*  'In  the  admiralty,  the 
award  of  damages  always  rests  in  the  sound 
discretion  of  the  court,  under  all  the  circum- 
stances.' " 

And  at  page  589 : 

"All  these  were  cases  in  admiralty,  and  were 
not  cases  of  collision  between  two  vessels.  They 
show  an  amelioration  of  the  common-law  rule, 
and  an  extension  of  the  admiralty  rule  in  a 
direction  which  we  think  is  manifestly  just  and 
proper.  Contributory  negligence,  in  a  case  like 
the  present,  should  not  wholly  bar  recovery. 
There  would  have  been  no  injury  to  the  libel- 
ant but  for  the  fault  of  the  vessel;  and  while, 
on  the  one  hand,  the  court  ought  not  to  give 
him  full  compensation  for  his  injury,  where 
he  himself  was  partly  in  fault,  it  ought  not, 
on  the  other  hand,  to  be  restrained  from  say- 
ing that  the  fact  of  his  negligence  should  not 
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deprive  liim  of  all  recovery  of  damages.  As 
stated  by  the  District  Judge  in  his  opinion  in 
the  present  case,  the  more  equal  distlibution 
of  justice,  the  dictates  of  humanity,  the  safety 
of  life  and  limb  and  the  public  good  will  be 
best  promoted  b}^  holding  vessels  liable  to  bear- 
ing some  part  of  the  actual  pecuniary  loss  sus- 
tained by  the  libelant,  in  a  case  like  the  present, 
where  their  fault  is  clear,  provided  the  libel- 
ant's fault,  though  evident,  is  neither  willful, 
nor  gi^oss,  nor  inexcusable,  and  where  the  other 
circumstances  present  a  strong  case  for  his 
relief.  We  think  this  rule  is  applicable  to  all 
like  cases  of  marine  tort,  founded  upon  negli- 
gence and  prosecuted  in  admiralty,  as  in  har- 
mony with  the  rule  for  the  division  of  damafjes 
in  cases  of  collision.  The  mere  fact  of  the 
negligence  of  the  libelant  as  partly  occasion- 
ing the  injuries  to  him,  when  they  also  occurred 
partly  through  the  negligence  of  the  officers  of 
the  vessel,  does  not  debar  him  entirely  from 
a  recovery". 

In  the  case  of  Workmen  v.  Mm/or  etc.,  New  York, 
179  U.  S.  552;  45  L.  ed.  314,  at  page  321,  the  court 
in  commenting  on  The  Max  Morris,  supra,  states: 

"This  distinction  is  well  illustrated  by  the 
ruling  in  the  Max  Morris  (1890),  137  U.' S.  1, 
14,  sub.  nom.  The  Max  Morris,  v.  Currv,  34 
L.  ed.  586,  589;  11  Sup.  Ct.  Rep.  29.  there 
it  was  asserted  that  by  the  universal  principles 
of  the  common  law,  as  well  as  of  the  local 
laws  of  the  states,  no  right  to  recover  for  a 
wrong  committed  could  be  enforced  in  favor 
of  one  who  had  himself  contributed  to  the  pro- 
ducing cause  of  the  injury,  whilst  the  premise 
was  conceded,  the  soundness  of  the  inference 
deduced  from  it  was  denied,  and  it  was  held 
that  as  by  the  general  principles  of  the  mari- 
time law  a  measure  of  relief  would  be  afforded 
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to  a  person  who  had  suffered  a  wrongs  even 
although  he  had  contributed  thereto,  it  was  the 
duty  of  the  admiralty  courts  to  grant  relief 
in  accordance  with  the  principles  of  the  mari- 
time law". 

These  decisions  point  out  that  in  personal  injury 
cases  the  plaintiff  has  an  election  of  suing  for  the 
injury  in  admiralty  or  at  law.  Having  elected  to 
sue  in  the  admiralty  court,  the  parties  are  entitled 
to  the  rule  of  division  of  damages;  having  elected 
to  sue  in  a  law  court,  the  parties  are  not  entitled 
to  the  rule  of  division  of  damage.  The  decisions 
do  not  say  that  the  admiralty  court  as  such  can 
and  will  apply  either  admiralty  rules  or  law  rules, 
but  that,  having  jurisdiction  of  the  case,  it  will 
apply  the  admiralty  rule  in  question.  Nothing  is 
said  in  these  cases  about  the  application  of  the  rule 
to  death  cases,  but  the  text  books  above  referred 
to,  do  state  that  in  such  actions  the  courts  will  not 
apply  the  rule.  The  cases  cited  by  these  text  books 
do  not  sustain  the  statement.  In  the  case  of  Gr etch- 
man  V.  Fix,  189  F.  716,  one  of  the  decisions  cited 
by  the  text  books  decides  at  pages  718: 

**In  proceeding  in  admiralty  for  causing 
death  by  negligence  the  remedy  is  derived 
from  the  state  Statute  which  gives  the  right 
of  action  to  the  next  of  kin,  and  concededly 
the  common  law  doctrine  of  contributory  neg- 
ligence has  application  to  the  facts  under  con- 
sideration". 

And  in  the  case  of  Robinson  v.  Detroit  etc.  Co.,  73 
F.  883,  another  case  cited  by  the  text  books,  the 
courts  state  at  page  894: 
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''It  seems  to  be  well  settled  by  the  law  of 
England  and  by  the  law  of  this  country  that 
rights  of  action  arising  in  admiralty  under 
Lord  Campbell's  act  and  similar  acts  are  to 
be  enforced  according  to  the  principles  of  the 
common  law  and  that  contributory  negligence 
is  a  complete  bar  to  a  recovery." 

Again  in  The  A.  W.  Thompson,  39  Fed.  115,  also- 
cited  by  text  books  at  page  117: 

"The  action  rests  entirely  upon  the  state 
statute.  Any  defense  therefore  that  would  bar 
recovery  in  the  state  court,  with  reference  to 
which  the  statute  must  be  deemed  enacted  must 
be  held  equally  good  in  the  admiralty." 

It  is  apparent  that  in  none  of  these  cases  was 
the  question  of  division  of  damages  considered.  The 
cases  merely  hold  that  if  contributory  negligence 
is  present  it  will  constitute  a  bar  because  the  basis 
of  the  action  being  a  state  statute,  any  defense 
thereto  under  the  state  statute  will  be  applied.  The 
cases  do  not  consider  "such  degree  of  negligence" 
which  does  not  in  view  of  all  the  circumstances  con- 
stitute contributory  negligence.  They  do  not  con- 
sider a  situation  where  there  was  some  fault  on  the 
part  of  the  plaintiff  not  sufficient  to  constitute  a  bar 
to  the  action. 

The  only  case  in  which  the  claim  of  division  of 
damages  in  a  death  case  seems  to  be  discussed  is 
the  case  of  In  re  Meyer,  74  Fed.  881.  This  case 
was  determined  by  the  District  Court  for  the  North- 
ern District  of  California.  On  page  896  the  court 
states : 
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'*Tlie  facts  of  this  case  do  not  bring  the 
death  of  Robinson  within  the  provisions  of 
Section  4493,  Rev.  St.  U.  S.,  nor  within  the 
principles  announced  by  the  Supreme  Court 
in  The  Max  Morris,  137  U.  S.  1,  8,  11  Sup. 
Ct.  29,  where  it  was  held  that  there  being  neg- 
ligence established  against  the  officers  of  the 
vessel,  the  libelant  was  not  debarred  from  the 
recovery  of  any  sum  of  money  by  reason  of 
the  fact  that  his  own  negligence  contributed  to 
the  accident". 

The  court  seems  to  assume  that  the  doctrine  is 
applicable  in  death  cases  but  not  in  the  particular 
case  considered.  While  the  case  is  not  satisfactory 
it  does  infer  that  the  rule  of  division  of  damage 
extends  to  death  cases. 

In  the  case  of  The  Max  Moriis,  supra,  the  court, 
it  is  true,  is  considering  a  personal  injury  case 
where  there  are  concurrent  rights  on  action  for  the 
one  injur}^;  one  based  on  common  law  tort  and  the 
other  maritime  tort.  But  there  is  nothing  stated 
therein,  nor  in  any  other  case  we  can  find,  that 
either  of  these  actions  can  be  prosecuted  in  the 
admiralty  and  that  only  the  remedies  peculiar  to 
either,  will  be  applied  in  an  admiralty  court.  It 
may  be  such  is  the  law,  but  the  case  does  not  so 
decide.  The  decision  states  that  the  plaintiff  has 
a  choice  of  forums,  and  having  chosen  the  admiralty, 
the  rules  of  admiralty,  including  division  of  dam- 
ages, will  be  applied. 

In  the  instant  case  the  admiralty  court  has  juris- 
diction of  the  cause  by  virtue  of  a  limitation  of 
liability  proceeding.  Having  that  jurisdiction  will  the 
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mere  fact  that  the  claimant's  right  of  action  arises 
from  a  California  statute  make  the  admiralty  rule 
of  division  of  damages  inapplicable?  Perhaps  that 
is  the  law,  but  if  so,  there  seems  to  be  no  expres- 
sion by  a  federal  court.  The  extent  of  expression 
by  federal  courts  decision  in  this  regard  is  as  con- 
tained in  the  cases  cited  above,  where  the  absolute 
bar  of  contributory  negligence  is  applied  when 
the  degree  of  negligence  is  sufficient  to  make  out 
that  defense.  No  consideration  in  a  death  case  has 
ever  been  given  of  a  claim  of  the  admiralty  rule 
of  division  of  damages  where  the  evidence  does  not 
disclose  such  degree  of  negligence  as  to  make  out  the 
defense  of  contributory  negligence.  That  there 
can  be  negligence,  that  there  can  be  fault  or  blame 
not  amounting  to  contributory  negligence  but  suf- 
ficient to  be  considered  in  mitigation  of  damages 
has   been   determined   in   several   jurisdictions. 

Southern  R.  Co.  v.  Pugh,  97  Tenn.  624; 
37    S.    W.    555; 

Dush  V.  Fitzhugh,  2  Lea  (Tenn.)  307; 

Jess  V.  Quebec  etc.  Ferry  Co.,  25  Quebec 
Super.  Ct.  224; 

R.  Co.  V.  Matkin,  (Tex.  Civ.  App.)  142  S.  W. 
604; 

Paquet  v.  Dufoiir,  39  Can.  S.  Ct.  332; 

Chemical  Co.  v.  Lefelvre,  42  Can.  S.  Ct.  402. 
See 

R.  Co.  V.  Willis,  58  Fla.  307;  51  S.  134; 
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Taylor    v.    B.    etc.    Co.,    16    Philippine    8 

(dictum)  ; 
E.     Co.    V.    Binkley,     127     Tenn.     77;     153 

S.  W.  59. 

See 

Fleming  v.  R.  Co.,  160  N.  C  196;  76  S.  E.  232. 

That  there  was  some  negligence  in  this  case  is 
apparent  from  the  evidence  itself  and  the  opinion 
of  the  trial  court.  From  the  standpoint  of  equity 
and  justice  the  rule  of  division  of  damages  should 
be  applied  here. 

The  Constitution  of  the  United  States  provides 
that  the  judicial  power  of  United  States  shall 
extend  to  all  cases  of  admiralty  and  maritime  juris- 
diction. 

U.  S.  Const.,  Art.  3,  Sec.  2. 

However,  it  has  been  held  that  this  jurisdiction 
is  not  exclusive,  and  that  state  legislation  may 
effect  matters  intrinsically  maritime.  The  extent 
to  which  this  is  permissible  is  questionable.  It  has 
been  stated  in  Southern  Pacific  v.  Jensen,  244  U.  S. 
205;  61  L.  ed.  1086,  at  page  1098  that: 

"In  view  of  these  constitutional  provisions 
and  the  federal  act  it  would  be  difficult,  if  not 
impossible,  to  define  with  exactness  just  how 
far  the  general  maritime  law  may  be  changed, 
modified,  or  affected  by  state  legislation.  That 
this  may  be  done  to  some  extent  cannot  be 
denied." 

In  view  of  this  condition  of  the  law  it  is  interest- 
ing to  note  the  consideration  given  The  Max  Morris, 


09 


supra,  in  the  case  of  llotvard  v.  Illinois  Central 
Railway  Co.,  207  U.  S.  463 ;  52  L.  ed.  297,  where  the 
court  considers  the  applcation  of  death  statutes 
with  regard  to  the  jurisdiction  of  the  admiralty 
courts  on  matters  essentially  maritime.  At  page 
325  the  court  states: 

"State  statutes  allowing  a  recovery  for  death 
were  sustained  in  American  S.  B.  Co.  v.  Chase, 
16  Wall.  522,  21  L.  ed.  369,  and  Sherlock  v. 
Ailing,  93  U.  S.  99,  23  L.  ed.  819,  though  the 
statute  was  attacked  in  the  first  case  only 
on  the  ground  that  it  intruded  upon  the 
admiralty  jurisdiction  exclusively  vested  in  the 
courts  of  the  United  States,  and  in  tlie  second 
case  because  it  interfered  with  interstate 
commerce,  whose  regulation  was  vested  exclu- 
sively in  Congress.  Statutes  of  this  kind  have 
been  in  force  in  the  states  and  doubtless  in 
the  territories  for  many  years,  many  cases  have 
been  tried  under  them,  and  in  no  case  has  it 
ever  been  claimed  that  anything  in  the  con- 
stitution removes  them  from  the  legislative 
power.  The  same  observation  may  be  made, 
though  not  so  emphatically,  of  statutes  modi- 
fying the  common-law  rule  denying  a  recovery 
to  one  contributing  to  the  injury  by  his  own 
neglect.  It  is  interesting  to  note  that  this 
court,  acting  upon  the  same  reasons  which 
doubtless  influenced  Congress  in  the  enactment 
of  this  part  of  the  statute,  and  established  a 
rule  in  principle  the  same  to  govern  the  recov- 
ery in  admiralty  of  damages  by  a  person  in- 
jured on  a  ship.  The  Max  Morris  (The  Max 
Morris  v.  Curry),  137  U.  S.  1,  34  L.  ed.  586, 
11  Sup.  Ct.  Eep.  29,  holding  that  it  promoted 
'the  more  equal  distribution  of  justice,  the 
dictates  of  humanity,  the  safety  of  life  and 
limb  and  the  public  good.'  " 
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In  view  of  these  decisions  and  of  the  tendency 
of  the  admiralty  courts  to  consider  equity  prin- 
ciples, is  it  not  just  and  proper,  that  this  court  in 
spite  of  the  nature  of  the  statute  under  which  this 
death  claim  is  made  and  the  statutory  defense 
thereto,  apply  principles  of  equity  as  found  in  the 
rules  of  admiralty  and  divide  the  damages  in  this 
cause  in  accordance  with  the  fault  on  either  party. 


III. 

The  evidence  discloses  that  Moss  and  Whelihan 
were  negligent  in  opening  the  door  when  they  knew 
that  the  doorw^ay  was  unprotected,  and  on  this 
account  the  amount  of  damages  adjudged  against 
appellant  should  be  diminished. 

The  answer  to  the  above  proposition  is  obvious. 
Moss  and  Whelihan  are  not  parties  to  this  action 
and  so  damages  can  not  be  awarded  against  them. 
Granting  that  such  is  the  case,  how^ever,  in  the 
application  of  the  principles  of  justice  and  hu- 
manity referred  to  in  The  Max  Morris^  supra, 
should  an  amoimt  of  damages  be  awarded  against 
the  appellant  which  includes  not  only  the  extent 
of  its  fault  but  also  the  fault  of  two  other  persons? 

In  the  case  of  No.  6  H.,  108  Fed.  429,  the  ques- 
tion in  issue  was  responsibility  for  damage  to  five 
scows.  Two  scows  were  fastened  by  strong  lines 
to  a  dock  by  libelant.  One  of  the  respondents 
fastened  two  scows  outside  of  libelant's  scows,  and 
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the  other  respondent  fastened  one  scow.  "While 
the  mooring  was  strong  enough  to  hold  libelant's 
scows,  it  was  not  strong  enough  to  hold  the  whole 
five.  It  was  the  custom  to  moor  scows  outside  of 
one  another.  The  scows  broke  away  and  were  dam- 
aged. The  court  held  that  fault  lay  upon  all  parties 
and  the  damages  should  be  accordingly  apportioned. 
On  page  432  the  court  states : 

''The  damages  should  be  ascertained  and 
one-third  thereof  borne  by  the  libelants  and 
two-thirds  by  the  outlying  scows,  each  scow  as 
against  the  other  outlying  scows  bearing  two- 
ninths  of  all  the  damage.  The  Brothers,  2 
Biss  104,  Fed.  Cas.  No.  1,969;  The  Peshtigo 
(D.  C),  25  Fed.  488,  401.  The  legality  of  such 
apportionment  is  recognized  in  The  Anerly 
(D.  C),  48  Fed.  794,  796." 

Approved : 

McWiUimns  v.  City  of  Neiv  Yorli,  134  Fed. 
1015  (1917). 

In  the  instant  case  Moss  had  closed  the  door  at 
Samoa  (Apostles  p.  95).  He  noticed  the  bar  was 
not  in  place  (Apostles  p.  106).  On  the  w^ay  over 
Moss  together  with  Emmett  Whelihan  opened  the 
door  (Apostles  p.  146).  Emmett  Whelihan  noticed 
the  bar  was  not  up  (Apostles  p.  152).  The  opinion 
of  the  trial  court  concludes  that  always  prior  to 
that  evening  the  bar  had  been  up  (Apostles  p.  285). 
There  is  no  evidence  that  either  Whelihan  or  Moss 
told  Early  that  the  bar  was  not  up.  If  they  did 
Early  is  guilty  of  contributory  negligence.  If  they 
did  not,  with  the  knowledge  they  had,  is  not  some 
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of  the  blame  for  tliis  accident  upon  their  shoulders  ? 
Having  noticed  a  dangerous  situation — one  which 
had  never  before  presented  itself  to  them — are  they 
not  somewhat  at  fault  for  not  calling  Early's  atten- 
tion to  it? 

If  Moss  and  Whelihan  are  somewhat  at  fault, 
this  court  sitting  in  admiralty  should,  in  application 
of  the  rules  of  equity  and  humanity  and  fairness, 
reduce  the  claim  against  appellant  to  the  extent 
that  the  accident  was  the  fault  of  others. 

Dated,  Eureka, 
March  25,  1918. 

Respectfully  submitted, 

Clarence  Coonax, 
Nat   ScH:\ruLowiTZ, 
Proctors  for  Appellant 
and  Petitioner. 


P.  H.  Ryan, 

Of  Counsel. 
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I  hereby  certify  that  I  am  of  counsel  for  appel- 
lant and  petitioner  in  the  above  entitled  cause  and 
that  in  my  judgment  the  foregoing  petition  for  a 
rehearing  is  well  founded  in  point  of  law  as  well 
as  in  fact  and  that  said  petition  is  not  interposed 
for  delay. 

Clarexce  Cooxax, 

Of  Counsel  for  Appellant 
and  Petitioner. 
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2  The  Coca  Cola   Company  vs. 

In   the   District  Court   of  the   United  States   for  the 
Southern    District    of    California,    Southern    Di- 
vision. 
THE  COCA  COLA  COMPANY, 

Complainant, 
VERSUS 

ROSE  ORR  and  FRANK   L.   ORR,   doin^  business 
as  ORR  DRUG  CO.,  or  ORR  PHARMACY, 

Defendants. 
In  Equity. 

Citation. 

The  United  States  of  America — ss. 
To    the    Coca    Cola    Company,    Complainant,    and    to 
Messrs.    O'Melveny,    Stevens    and    Millikin    and 
Messrs.  Candler,  Thompson  and  Hirsch,  Solicitors 
for  Complainant: 
Whereas,  the  defendants.   Rose  Orr  and  Frank  L- 
Orr,  doing-  business  as  Orr  Dru^  Co.,  or  Orr  Phar- 
macy, have  lately  appealed  to  the  United  States  Cir- 
cuit Court  of  Appeals  in  and  for  the   Ninth  Circuit, 
from  an  order  made  and  entered  in  the  above-entitled 
action  on  the  5th  day  of  February,  191 7,  granting,-  a 
motion  to  dismiss  plaintiff's  bill  of  complaint  and  from 
the  decree  entered  in  said  cause  on  the   13th  day  of 
February,   191 7,   dismissing  the  said  plaintiff's  bill  of 
complaint,  said  order  and  decree  being  in  favor  of  the 
said  plaintiff*  and  against  the  said  defendants ;  and 

Whereas,  the  said  defendants,  Rose  Orr  and  Frank 
L.  Orr,  doing  business  as  Orr  Drug  Co.,  or  Orr  Phar- 
mac}^,  have  filed  the  security  required  by  law; 

You  are  therefore  hereby  cited  to  appear  before  the 
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said  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  l^e  held  at  the  city  of  San  Francisco, 
in  the  state  of  California,  within  thirty  days  from  the 
date  of  this  writ,  pursuant  to  the  appeal  filed  in  the 
clerk's  office  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California,  Southern  Di- 
vision, to  show  cause,  if  any  there  be,  why  the  said 
order  and  decree  in  the  said  petition  for  appeal  men- 
tioned should  not  be  corrected  and  speedy  justice  should 
not  be  done  to  the  parties  in  that  behalf. 

Witness  the  Hon.  Oscar  A.  Trippet,  judo^e  of  the 
United  States  District  Court  for  the  Southern  District 
of  California,  Southern  Division,  this  14th  day  of 
February,  191 7. 

OSCAR  A.  TRIPPET, 
United  States  District  Jud^e  for  the  Southern  District 
of  California. 


In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Di- 
vision, 

THE  COCA  COLA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR  and   FRANK  L.   ORR,   doin^  business 
as  ORR  DRUG  CO.,  or  ORR  PHARMACY, 

Defendants. 
In  Equity. 

AFFIDAVIT  OF  SERVICE. 

State  of  California,  County  of  Los  Ano-eles — ss. 

Sidney  J.   Parsons,  bein^  first  duly  sworn,  deposes 
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and  says:  That  he  is  counsel  and  attorney  for  the  de- 
fendants in  the  above-entitled  action;  that  on  the  14th 
dav  of  February,  IQ17,  at  2:30  o'clock  p.  m.  of  said 
day  he  served  the  citation  in  the  above-entitled  action 
upon  the  solicitors  and  attorneys  for  the  plaintiff,  by 
deliverino-  to  and  leavinjs;-  the  same  with  Messrs.  O'Mel- 
veny,  Stevens  and  Millikin,  at  their  oflfice,  811  to  826 
Title  Insurance  Building",  corner  of  Fifth  &  Sprin^; 
streets  in  the  city  of  Los  An^^eles,  California,  in  the 
manner  following^,  to-wit:  that  a  true  copy  of  said  cita- 
tion was  left  with  their  stenog^rapher,  a  person  of  le^al 
a.2:e,  in  the  presence  of  one  of  their  clerks,  Mr.  Mac- 
donald  and  Mr.  Stevens  being;  absent  from  the  office  at 
the  time;  that  thereafter  Henry  Stevens,  Esq.,  called 
this  affiant  on  the  telephone  and  stated  that  he  pre- 
ferred to  have  Mr.  Macdonald  attend  to  the  matter. 
That  this  affiant  was  unable  to  find  Mr.  Macdonald  but 
that  said  papers  were  left  with  the  solicitors  and  attor- 
ney's for  said  plaintiff  and  this  affidavit  is  made  ac- 
cordingly. 

Further  this  affiant  saith  not. 

SIDNEY  J.  PARSONS. 

Subscribed  and  sworn  to  before  me  this  14th  day  of 
February,  191 7. 

(Seal)  NEIL  S.  McCARTHY, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed]  :  No.  C63.  In  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California, 
Southern  Division.  The  Coca  Cola  Company,  com- 
plainant,  versus  Rose  Orr  and  Frank  L.  Orr,  doing 
business  as  Orr  Drug  Companv  or  Orr  Pharmacy,  de- 
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fendants.  In  equity.  Citation.  Filed  Feb.  14,  1917. 
Wm.  M.  Van  Dyke,  clerk;  by  Chas.  N.  Williams,  dep- 
uty clerk.  S.  J.  Parsons,  attorney  for  defendants. 
(1004  Trust  &  Sav.  Bld^.) 


In  the  District   Court   of  the   United  States   for  the 
Southern    District    of    California,    Southern    Di- 
vision. 
THE  COCA  COLA  COiMPANY, 

Complainant, 
VERSUS 

ROSE  ORR  and  FRANK  L.  ORR,  doing  business 
as  ORR  DRUG  COMPANY,  or  ORR  PHAR- 
MACY, 

Defendant. 
In  Equity,     No. 
Application  for  Injunction,  &c. 

Bill  of  Complaint. 

To  the  Honorable,  the  Judges  of  the  District  Court  of 

the   United   States   for   the   Southern   District  of 

California,  Southern  Division: 

The  Coca  Cola  Company,  complainant,  respectfully 

represents  that  it  is  a  corporation  oroanized,  existing 

and  doing  business  under  and  by  virtue  of  the  laws  of 

the  state  of  Georgia,  and  having  its  principal  office  and 

place  of  business  in  the  city  of  Atlanta,  in  the  state  of 

Georgia:  and  being  a  citizen  of  the  state  of  Georgia, 

within  the  meaning  of  the  Constitution   and  laws   of 

the  United  States;  and  that  the  defendants.  Rose  Orr 

and  Frank  I,.  Orr,  are  residents  and  citizens  of  the 

state  of  California,   and   having  their   principal   place 
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of  business  in  and  beinje^  residents  and  inhabitants  of 
Los  An^^eles,  in  the  countv  of  Los  An.^'eles,  state  of 
CaHfornia,  and  within  the  Southern  District  of  Cali- 
fornia ;  and  beino^  citizens  and  residents  of  the  state 
of  CaHfornia,  within  the  meanino-  of  the  Constitution 
and  laws  of  the  United  States. 

That  the  jurisdiction  of  this  court  arises  by  reason 
of  the  diversity  of  citizenship  of  the  parties  hereto,  and 
in  that  the  matter  here  in  dispute  exceeds  the  sum  or 
value  of  three  thousand  dollars,  exclusive  of  interest 
and  costs. 

And  thereupon,  your  orator  complains,  and  says : 

First:  That  it  is  and  has  been  since  the  year  1892, 
continuously  engaged  in  the  manufacture  and  sale  of  a 
certain  beverage,  known  as  Coca  Cola,  which  beverage 
is  of  a  distinctive  color  and  flavor,  and  for  which  said 
product  under  said  name,  your  orator  has  established 
a  large  and  valuable  trade  in  the  city  of  Los  Angeles, 
California,  and  elsewhere,  antecedent  to  the  inequitable 
conduct  of  defendant  hereinafter  alleged. 

Second:  That  said  beverage  is  made  in  the  form  of 
a  syrup  by  your  orator,  which  said  syrup  when  mixed 
with  carbonated  water  in  certain  proportions,  forms  a 
soft  drink  or  beverage  sold  and  dispensed  at  soda  foun- 
tains or  in  bottles  to  consumers  over  almost  all  of  the 
United  States,  and  several  foreign  countries  and  that 
very  large  quantities  of  said  syrup  are  constantly  manu- 
factured by  your  orator  to  supply  the  large  demand 
therefor. 

Third:  That  your  orator  has  expended  vast  sums 
of  money  in  advertising  its  said  product  under  said 
name,   Coca   Cola,   and   that  said  product  under   said 
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name  is  widcl}-  known  to  the  consuming^  public,  and  a 
majority  of  the  soda  fountains  in  the  United  States 
dispense  3'our  orator's  beverage,  Coca  Cola.  Your 
orator  shows  that  there  is  not,  and  never  has  been  any 
other  soda  fountain  beverage  manufactured  or  sold 
throughout  the  United  States  known  as  Coca  Cola, 
except  that  manufactured  by  your  orator,  and  that 
v/hen  persons  call  for  Coca  Cola  at  any  soda  fountain 
in  the  United  States,  they  refer  to  the  drink  or  bever- 
age manufactured  by  your  orator. 

Fourth:  That  your  orator,  in  the  manufacture  of 
said  syrup,  has,  at  all  times,  colored  said  syrup  by  the 
use  of  caramel,  which  imparts  to  the  syrup  a  distinc- 
tive and  characteristic  color,  and  is  used  solely  for  that 
end  and  purpose,  and  is  a  decorative  addition  to  the 
syrup,  and  not  structural;  and  that  the  drink  is,  in 
part,  necessarily  recognized  and  distinguished  by  said 
color,  and  that  it  is  impossible  for  anyone  desiring  to 
purchase  Coca  Cola  to  ascertain,  from  a  mere  inspec- 
tion, whether  or  not  the  article  offered  is  genuine  Coca 
Cola  or  an  imitation,  provided  the  general  appearance 
of  the  product  as  to  color  and  consistency  is  similar  to 
Coca  Cola. 

Fifth:  That  your  orator,  by  virtue  of  its  adoption 
and  continuous  and  exclusive  use  of  said  name,  Coca 
Cola,  in  connection  with  its  said  product,  has  acquired 
and  is  now  vested  with  the  sole  and  exclusive  right  to 
said  name;  and  that  your  orator's  use  of  said  name 
has  been  acquiesced  in  by  the  trade  and  public  gen- 
erally; and  which  exclusive  right  has  been  adjudged 
to  your  orator  by  the  courts  of  the  United  States.  That 
your  orator  has,  in  the  course  of  its  manufacture  and 
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sale  of  said  product,  established  a  |2:ood  will,  of  which 
said  name  is  an  integral  part,  and  that  said  .2:ood  will 
is  of  a  value  in  excess  of  three  thousand  dollars,  ex- 
clusive of  interest  and  costs. 

Sixth:  That  the  defendants  are,  and  have  been  for 
some  time  past,  in  possession  of,  and  operate  and  have 
operated  a  soda  fountain  in  their  store,  located 
corner  Twelfth  and  Maple  streets  in  the  city  of  Los 
Angeles,  state  of  California,  under  the  name  and  style 
of  Orr  Dru^  Company,  or  Orr  Pharmacy.  That  said 
defendants  are  fully  advised  of  your  orator's  rights 
above  described  and  of  the  laro^e  and  subsistin.e  public 
demand  for  the  bevera£>'e.  Coca  Cola.  That  the  de- 
fendants have,  for  some  time  past,  instituted  and  main- 
tained and  are  now  maintaining  at  the  said  place  of 
business  conducted  by  them  in  said  city  of  Los  Ang- 
eles, as  above  set  forth,  an  unfair  competition  with 
your  orator,  in  this,  that  in  response  to  orders  for  your 
orator's  product.  Coca  Cola,  the  defendants  have  de- 
livered and  sold  and  are  now  delivering  and  selling,  a 
spurious  and  inferior  beverage,  the  color  whereof  is  in 
simulation  of  your  orator's  beverage  as  and  for  the 
carbonated  drink  made  from  your  orator's  Coca  Cola 
syrup. 

That  in  furtherance  of  their  scheme  to  defraud  your 
orator  and  the  public,  the  defendants  have  compelled 
their  employees  to  use  said  spurious  syrup  to  make  the 
drinks  served  to  customers  ordering  your  orator's 
product;  and  that  said  substitutions  were  made,  and  are 
now  made  by  defendants  whenever  Coca  Cola  is  called 
for  by  a  customer,  in  fraud  of  the  purchasing  public, 
and  in  violation  of  vour  orator's  rights. 
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That  the  said  infringing-  acts  of  the  defendants  have 
been  committed  by  them  without  the  Hcense  or  con- 
sent of  your  orator,  and  that  said  acts  of  the  defend- 
ants are  now  continuing,  and  threaten  to  injure,  and 
haye  injured  and  are  now  injuring  the  ^ood  will  of 
your  orator,  and  the  reputation  of  its  beverage;  and 
unless  restrained  by  the  injunctive  power  of  this  Hon- 
orable Court,  will  jeopardize  or  destroy  the  value  of 
your  orator's  good  will,  the  reputation  of  its  beverage, 
and  its  rights  in  the  premises. 

Seventh:  That  by  said  acts,  defendants  have  di- 
verted to  themselves  profits  to  which  your  orator  was 
lawfully  entitled,  and  which  your  orator  would  other- 
wise have  received,  the  amount  whereof  can  only  be 
ascertained  by  an  accounting. 

That  your  orator  is  without  adequate  remedy  at  law 
in  the  premises. 

Wherefore,  your  orator  prays: 

(a)  That  a  writ  of  subpoena  ad  respondendum  be 
issued,  in  due  form  of  law,  requiring  the  defendants  to 
appear  and  answer  all  and  singular  the  matters  and 
things  hereinabove  complained  of,  but  not  under  oath, 
an  answer  under  oath  being  hereby  expressly  waived. 

(b)  That  the  defendants,  their  agents,  servants  and 
employees,  and  each  of  them,  may  be  enjoined: 

1.  From  infringing  upon  the  trade  rights  of  your 
orator  hereinabove  described  and  from  the  further 
commission  of  the  acts  of  substitution  hereinabove  com- 
plained of. 

2.  From  selling  and  delivering,  in  response  to  re- 
Quests  or  orders   for   Coca  Cola,   any  beverage  other 
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than  that  made  from  the  Coca  Cola  syrup  manufac- 
tured by  your  orator. 

3.  From  UvSins:  any  name  sufficiently  similar  to  the 
name  of  Coca  Cola,  or  any  name,  applied  to  any  drink, 
as  to  cause  deceit. 

4.  From  marketing-  a  product  of  the  same  identical 
or  similar  color  so  long-  used  by  your  orator  in  its 
product. 

5.  From  selling  or  exposing  for  sale  any  beverage 
other  than  your  orator's  product.  Coca  Cola,  having  the 
peculiar  and  distinctive  color  and  appearance  of  your 
orator's  product,  or  any  such  approximation  thereof  as 
may  be  likely  to  deceive  the  public  without  such  differ- 
entiation as  will  effectually  prevent  the  passing  off  of  a 
spurious  product  as  and  for  the  product  of  your 
orator. 

(c)  That  the  defendants  and  all  of  their  associates, 
salesmen,  servants,  clerks,  agents,  workmen,  employees, 
attorneys  and  each  and  every  person  claiming  under, 
by  or  through  said  defendants  be  enjoined  and  re- 
strained as  aforesaid  during  the  pendency  of  this  suit. 

(d)  That  an  accounting  of  the  profits  and  damages 
in  the  premises  be  directed  and  taken  under  the  direc- 
tion of  the  court,  and  judgment  thereon  rendered;  and 
that  the  defendant  be  adjudged  to  pay  the  costs  herein. 

(e)  That  your  orator  have  such  other  and  further 
relief  in  the  premises  as  may  be  just  and  equitable. 

And  your  Orator  will  ever  pray. 

THE  COCA  COLA  COMPANY, 
By  Chas.  H.  Candler,  Pt. 
(Seal  of  Corporation.) 
O'MELVENY,  STEVENS  &  MILLIKIN, 
CANDLER,  THOMSON  &  HIRSCH, 

Solicitors  and  of  Counsel  for  Complainant, 
Candler  Building,  Atlanta,  Georgia. 
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In   the  District   Court   of  the   United  States  for  the 
Southern  District  of  California,  Southern  Division. 
THE  COCA  COLA  CO., 

Complainant, 

VERSUS 

ROSE  ORR,  and  FRANK  L.  ORR,  doin^  business  as 
ORR  DRUG  COMPANY  or  ORR  PHARMACY, 

Defendant. 
In   Equity.      No. 
Application  for  Injunction,  &c. 
State  of  Georoia,  County  of  Fulton. 

Personally  appeared  before  the  undersigned  author- 
ity, Charles  H.  Candler,  president  of  the  complainant 
in  the  above  cause,  who,  being-  first  duly  sworn  as  to 
the  truth  of  the  allegations  made  in  the  above  bill, 
says  that  he  has  read  the  foregoing  bill,  and  knows 
the  contents  thereof;  and  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  these  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  as  to 
those  matters  he  believes  them  to  be  true. 

CHAS.   H.  CANDLER. 

Sworn  and  subscribed  before  me  this  27th  day  of 
Oct.,  1916. 

(Seal)  W.  A,  LANDERS, 

Notary  Public  Fulton  County,  Georgia. 

[Endorsed]  :  No.  C  63  Eq.  In  Equity.  In  the  Dist. 
Court  of  the  IJ.  S.  for  the  Southern  District  of  Cali- 
fornia, .Southern  Division.  The  Coca  Cola  Co.,  com- 
plainant vs.  Rose  Orr  and  Frank  L.  Orr,  doing  business 
as  Orr  Drug  Co.  or  Orr  Pharmacy,  defendant.  P)ill 
of  Complaint  and  Application  for  Injunction.  Filed 
Dec.  II,  191 6.    \Vm.  M.  \^an  Dyke,  clerk;  by  Chas.  N. 
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Williams,  deputy  clerk.  Candler,  Thomson  &  Hirsch, 
attorneys  and  counsellors  at  law,  1430  Candler  Build- 
ing, Atlanta,  Ga. 


United  States  of  America. 
District  Court  of  the  United  States,  Southern  District 
of  California,  Southern  Division. 
In  Equity. 

Subpoena. 

The  President  of  the  United  States  of  America,  Greet- 
ing- :  To  Rose  Orr  and  Frank  L.  Orr,  Doin^  Busi- 
ness as  Orr  Drug-  Company,  or  Orr  Pharmacy. 

You  are  hereby  commanded  that  you  be  and  appear 
in  said  District  Court  of  the  United  States  aforesaid,  at 
the  court  room  in  Los  Ani2:eles,  California,  on  or  before 
the  twentieth  day,  excludinjs^  the  day  of  service,  after 
service  of  this  subpoena  upon  you,  to  answer  a  bill  of 
complaint  exhibited  against  you  in  said  court  by  The 
Coca  Cola  Company,  wdio  is  a  citizen  of  the  state  of 
Georgia,  and  to  do  and  receive  what  the  said  court 
shall  have  considered  in  that  behalf.  And  this  you  are 
not  CO  omit,  under  the  penalty  of  five  thousand  dollars. 

Witness,  the  Honorable  Benjamin  F.  Bledsoe,  judge 
of  the  District  Court  of  the  United  States,  this  12th  day 
ot  December,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  sixteen  and  of  our  Independence 
the  one  hundred  and  forty-first. 

(Seal)  WM.  M.  VAN  DYKE,  Clerk. 

By  R.  S.  Zimmerman,  Deputy  Clerk. 
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Memorandum  Pursuant  to  Rule  12,  of  Rules  of  Prac- 
tice for  the  Courts  of  Equity  of  the  United  States, 
Promuloated  by  the  Supreme  Court,  November  4, 
IQ12. 
On  or  l)efore  the  twentieth  day  after  service  of  the 
subpoena,  excluding^  the  day  thereof,  the  defendant  is 
required   to   file   his   answer   or   other   defense   in   the 
clerk's  office;  otherwise  the  bill  may  be  taken  pro  con- 
fess 0. 

WM.  M.  VAN  DYKE,  Clerk. 
By  R.  S.  Zimmerman, 

Deputy  Clerk. 
To  the  Marshal  of  the  United  States  for  the  Southern 
District  of  California: 
Pursuant  to  Rule  12,  the  within  subpoena  is  return- 
able into  the  clerk's  office  twenty  days  from  the  issuing 
thereof. 

Subpoena  issued  December  12th,  1916. 

WM.  M.  VAN  DYKE,  Clerk. 
By  R.  S.  Zimmerman, 

Deputy  Clerk. 
Received   10:40  a.  m.,  Dec.   12,   igi6.     U.  S.  mar- 
shal's office,  Los  Anjs^eles,  Cal. 

United  States  Marshal's  Office,  Southern  District  of 
California — ss. 
I  hereby  certify,  that  I  received  the  within  writ  on 
the  1 2th  d?y  of  December,  1916,  and  personally  served 
the  same  on  the  12th  day  of  December,  19 16,  on  Rose 
Orr,  and  Frank  L.  Orr,  by  delivery  to  and  leaving 
with   Frank    L    Orr,    said    defendant    named    therein. 
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personally,  at  the  county  of  Los  Angeles,  in  said  dis- 
trict, a  copy  thereof. 

Los   Anj^eles,  Dec.   12,   1916. 

C.  T.  WALTON, 
U.  S.  Marshal. 
By  Edmund  L.  Smith, 

Deputy. 
[Endorsed]  :  Marshal's  Civil  Docket  No.  3210. 
No.  C  63  Equity.  U.  S.  District  Court,  Southern  Dis- 
trict of  California,  Southern  Division.  In  Equity. 
The  Coca  Cola  Company  vs.  Rose  Orr  and  Frank  L. 
Orr,  etc.  Subpoena.  Filed  Dec.  13,  1916.  Wm.  M. 
Van  Dyke,  clerk;  by  R.  S.  Zimmerman,  deputy  clerk. 
Eq.  R.  B.  108. 


In  the  District  Court  of  the   United  States,  for  the 
Southern  District  of  California,  Southern  Division. 
THE  COCA  COLA  COMPANY, 

Complainant, 
vs. 
ROSE  ORR  and  FRANK  L.  ORR,  doing  business  as 
ORR    DRUG    COMPANY   or    ORR    PHAR- 
MACY, 

Defendants. 

Order   to   Show    Cause   Why  PreHminary  lojunction 
Should  Not  Issue. 

Whereas,  in  the  above  entitled  cause  it  has  been  made 
to  appear  from  the  bill  of  complaint  filed  herein  that 
S^ood  reason  exists  why  a  temporary  injunction  should 
issue  enjoining^  and  restraining  defendants,  and  each 
of  them,  from  continuing  the  acts  complained  of  in  said 
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bill  of  complaint  pcndin.s:  the  final  hearing  and  deter- 
mination of  this  cause. 

Now,  therefore,  it  is  hereby  ordered  that  said  de- 
fendants, and  each  of  them,  be  and  appear  before  this 
court  in  its  court  rooms  in  the  Federal  Building, 
located  at  the  junction  of  Temple,  Main  and  Spring 
streets  in  the  city  of  Los  Angeles,  county  of  Los  An- 
geles, state  of  California,  on  the  i8th  day  of  December, 
1916,  at  the  hour  of  10  o'clock  a.  m.,  then  and  there 
to  show  cause,  if  any  they  have,  why  such  temporary 
injunction  should  not  issue. 

BLEDSOE, 
Judge. 
Dated  Los  Angeles,  California,  December  nth,  igi6. 
Received  4:50  p.  m.,  Dec.  11,  1916.    U.  S.  marshal's 
office,  Los  Angeles,  Cal. 

RETURN  ON  SERVICE  OF  WRIT. 
United  States  of  America,  So.  District  of  Calif, — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed order  to  show  cause  on  the  therein  named  Rose 
Orr  and  Frank  L.  Orr,  by  handing  to  and  leaving  a 
true  and  correct  copy  thereof  with  Frank  L.  Orr  per- 
sonally at  Los  Angeles,  in  said  district,  on  the  12th  day 
of  December,  A.  D.  IQ16. 

C.  T.  WALTON, 

U.  S.   Marshal. 
By  Edmund  L.  Smith, 
Deputy. 
[Endorsed]  :    (Copy)    Marshal's    Civil    Docket    No. 
3210.     No.   C  63  Equity.     In  the  L^nited   States   Dis- 
trict Court,  in  and  for  the  Southern  District  of  Cali- 
fornia. Southern  Division.     The  Coca  Cola  Company, 
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complainant,  vs.  Rose  Orr  and  Frank  L.  Orr,  doing 
business  as  Orr  Dru^  Company,  or  Orr  Pharmacy,  de- 
fendants. Order  to  Show  Cause  Why  Preliminary  In- 
junction Should  Not  Issue.  Filed  Dec.  13,  1916.  Wm. 
M.  Van  Dyke,  clerk;  by  R.  S.  Zimmerman,  deputy 
clerk.  Eq.  R.  B.  107.  O'Melveny,  Stevens  &  Millikin, 
suite  825  Title  Insurance  Bldg.,  N.  E.  corner  Fifth  & 
Sprin^s:  Sts.,  Los  Ano^eles,  Cal.,  attorneys  for  com- 
plainant. 


In   the  District  Court  of  the   United  States,  for  the 
Southern  District  of  California,  Southern  Division. 
THE  COCA  COLA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR,  and  FRANK  L.  ORR,  doin^  business  as 
ORR  DRUG  COMPANY  or  ORR  PHAR- 
MACY, 

Defendants. 
In  Equity.     No.  C  63. 

Answer. 

The  answer  of  Rose  Orr  and  Frank  L.  Orr,  doing 
business  as  the  Orr  Pharmacy,  namely,  Rose  Orr,  doing 
business  under  a  fictitious  name,  answers  the  bill  of 
complaint  of  the  plaintiff,  The  Coca  Cola  Company,  and 
for  answer  to  said  bill  denies  and  alleges  as  follows: 

These  defendants,  saving  and  reserving  to  them- 
selves all  right  of  exceptions  to  the  said  bill  of  com- 
plaint, on  account  of  the  many  errors  therein  contained, 
for  answer  thereto,  or  for  so  much  and  such  parts 
thereof  as  they  are  advised  by  counsel  it  is  necessary 
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or  important  for  them  to  answer,  make  answer  there- 
unto and  answerin.s:  say : 

These  defendants  say  that  for  several  years  last  past 
and  since  on  or  about  the  3rd  day  of  May,  191 5,  the 
said  defendant  Rose  Orr  has  done  business  under  a 
fictitious  name,  namely,  under  the  name  of  "Orr  Phar- 
macy'' and  that  said  business  has  been  conducted  at 
number  1200  Maple  avenue  in  the  city  of  Los  Ans^-eles, 
California,  namely  at  the  corner  of  Maple  avenue  and 
Twelfth  street  in  said  city,  and  is  now  conducting 
the  said  business ;  that  the  defendant  Frank  L.  Orr  has 
been  general  manag,"er  of  said  business  and  in  control 
thereof  for  the  said  Rose  Orr  during:  all  of  said  time, 
and  is  now  in  control  of  said  business  as  such  manager 
and  agent  and  not  otherwise. 

These  defendants  say  that  they  have  no  knowledge  or 
information  other  than  from  the  said  bill  of  complaint 
as  to  the  alleged  incorporation  of  the  said  The  Coca 
Cola  Company  under  the  law^s  of  the  state  of  Georgia, 
or  any  other  state,  or  as  to  whether  or  not  said  corpora- 
tion has  its  principal  place  of  business  in  the  city  of 
Atlanta,  Georgia,  or  elsewdiere,  in  the  state  of  Georgia, 
or  as  to  whether  or  not  said  complainant  is  a  citizen 
of  the  state  of  Georgia;  wherefore  these  defendants 
cannot  admit  or  deny  the  allegations  of  said  bill  relative 
to  said  matters  and  insist  that  complainant  make  proof 
thereof. 

These  defendants  say  that  they  have  no  know-ledge 
other  than  the  allegations  of  said  bill  of  complaint  as  to 
whether,  since  the  year  1892,  or  any  other  date,  the 
said  complainant  has  continuously  engaged  in  the  manu- 
facture   and    sale    of    a    certain    beverage    known    as 
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Coca  Cola,  or  any  other  beveraoe,  which  said  beverage 
is  alleged  to  be  of  a  distinctive  color  and  flavor  and 
for  which  paid  product,  under  said  name,  or  any  name, 
the  said  complainant  has  established  a  lars;-e  and  valu- 
able trade  in  the  city  of  Los  Ang-eles,  California,  and 
elsewhere  antecedent  to  the  times  mentioned  in  said  bill 
of  com])laint,  or  at  any  other  time;  and  that  these 
defendants  cannot  admit  or  deny  the  said  allegations  of 
said  bill  relative  thereto,  and  therefore  these  defendants 
insist  that  complainant  make  proof  thereof. 

That  these  defendants  have  no  know^ledge  or  infor- 
mation other  than  from  said  bill  of  complaint  that 
said  beverage  is  made  by  the  said  complainant  in  the 
form  of  a  syrup,  which,  when  mixed  with  carbonated 
water  in  certain  proportions,  forms  a  soft  drink  or 
beverage  sold  and  dispensed  at  soda  fountains  or  in 
bottles  to  customers  over  almost  all  of  the  United 
States  and  several  foreign  countries  and  that  very  large 
quantities  of  said  syrup  are  constantly  manufactured 
by  complainant  to  supply  the  large  demand  therefor; 
and  these  defendants  therefore  cannot  admit  or  deny 
the  allegations  of  said  bill  relative  thereto  and  they 
therefore  insist  that  complainant  make  proof  thereof. 

That  these  defendants  have  no  knowledge  or  informa- 
tion other  than  from  said  bill  of  complaint  as  to  the 
fact  that  the  said  complainant  has  expended  vast  sums 
of  money  in  advertising  its  said  product  under  the  name 
of  Coca  Cola  and  that  the  said  product  under  said 
name  is  widely  known  to  the  consuming  public  and 
that  a  majority  of  soda  fountains  in  the  United  States 
dispense  complainant's  beverage,  Coca  Cola;  and  these 
defendants   say   that   they   have  no  knowledge  or   in- 
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formation  other  than  from  said  bill  of  complaint  as 
to  the  fact  that  there  is  not  and  never  has  been  any 
other  soda  fountain  beverage  sold  throughout  the 
United  States  known  as  Coca  Cola  other  than  that 
manufactured  by  the  complainant,  and  these  defendants 
say  that  they  have  no  knowledge  or  information  other 
than  from  said  bill  of  complaint  that  when  persons 
call  for  Coca  Cola  at  any  soda  fountain  in  the  United 
States,  that  they,  the  said  customer,  refer  to  the  drink 
or  beverag:e  manufactured  by  the  said  complainant. 

These  defendants  admit,  upon  information  and  belief, 
that  the  said  svrup  of  Coca  Cola  is  colored  by  the  use 
of  caramel  or  burnt  sugar;  but  these  defendants  allege 
that  they  have  no  information,  except  from  said  bill 
of  complaint,  that  the  said  caramel  or  burnt  sugar 
imparts  to  the  said  syrup  a  distinctive  and  characteristic 
color;  and  these  defendants  say  that  they  have  no 
information  other  than  from  the  said  bill  of  complaint 
that  the  said  caramel  or  burnt  sugar  is  used  solely  to 
color  the  said  beverage  and  is  a  decorative  addition 
to  said  syrup  and  not  structural ;  and  these  defendants 
allege  that  they  have  no  information  other  than  from 
said  bill  of  complaint  that  the  said  drink,  to-wit,  Coca 
Cola,  is  in  part  necessarily  recognized  and  distinguished 
by  said  color  and  that  it  is  impossible  for  consumers, 
desiring  to  purchase  Coca  Cola,  to  ascertain  from  mere 
inspection  whether  or  not  the  article  offered  is  genuine 
Coca  Cola  or  an  imitation,  provided  the  general  appear- 
ance of  the  product  as  to  color  and  consistency  is 
similar  to  Coca  Cola,  and  therefore  these  defendants 
cannot  admit  or  denv  the  allegations  of  said  bill  relative 


20  The  Coca  Cola  Company  vs. 

to  said  matters  and  they  insist  that  complainant  make 
proof  thereof. 

These  defendants  say  that  they  have  no  knowledge 
or  information  other  than  from  said  bill  of  complaint 
as  to  the  alle,2:ations  that  the  said  complainant,  by  virtue 
of  its  adoption  and  continuous  and  exclusive  use  of  the 
name,  Coca  Cola,  in  connection  with  said  product,  has 
acquired  and  is  now  vested  with  the  sole  and  exclusive 
ris^ht  to  said  name,  and  therefore  these  defendants 
cannot  admit  or  deny  the  allegations  of  said  bill  relative 
thereto  and  thev  insist  that  complainant  make  proof 
thereof;  and  these  defendants  say  that  they  have  no 
knowledge  or  information,  other  than  from  said  bill  of 
complaint,  as  to  the  allegations  that  the  complainant's 
use  of  the  said  name,  to-wit,  Coca  Cola,  has  been 
acquiesced  in  ])y  the  trade  and  public  generally,  and 
these  defendants  therefore  cannot  admit  or  deny  the 
said  allegations  of  said  bill  relative  thereto  and  they 
insist  that  complainant  make  proof  thereof. 

These  defendants  further  say  that  they  have  no  in- 
formation, other  than  from  the  said  bill  of  complaint, 
as  to  the  alleged  fact  that  the  said  complainant  has 
been  adjudged  the  exclusive  right  to  the  use  of  the  said 
name,  Coca  Cola,  1)y  the  courts  of  the  United  States, 
or  bv  any  other  court,  and  they  cannot,  therefore, 
admit  or  deny  the  said  allegations  of  said  bill  and  insist 
that  complainant  make  proof  thereof. 

These  defendants  allege  that  they  have  no  informa- 
tion, other  than  from  the  said  bill  of  complaint,  that 
the  said  complainant  in  the  course  of  its  manufacture 
and  sale  of  its  said  product,  to-wit,  Coca  Cola,  has 
established  a  good-will  therein,  of  which  said  name  is 
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an  intcj^ral  part,  and  that  said  oood-will  is  of  a  value 
in  excess  of  three  thousand  dollars,  exclusive  of  interest 
and  costs,  and  these  defendants,  therefore,  say  that 
they  cannot  admit  or  deny  the  alleg^ations  of  said  bill 
relative  thereto  and  insist  that  complainant  make  proof 
thereof. 

Further  answering-  the  said  bill  of  complaint  of  com- 
plainant, and  particularly  the  sixth  parao^raph  thereof, 
these  defendants  say  that  since  May,  191 S,  the  said 
defendant  Rose  Orr  has  conducted  a  drug  business 
and  drug  store  at  the  corner  of  Twelfth  street  and 
Maple  avenue  in  the  city  of  Los  Angeles,  California, 
under  the  name  of  the  "Orr  Pharmacy,"  and  that  the 
said  Frank  I,.  Orr  has  been  the  general  manager  of 
said  business  and  in  control  thereof  as  agent  for  the 
said  Rose  Orr. 

Further  answering  the  said  sixth  paragraph  of  said 
bill  of  complaint,  these  defendants  say  that  they  are 
not  fully  advised  of  the  complainant's  rights  in  and  to 
the  said  beverage  known  as  and  called  Coca  Cola,  nor 
that  the  said  complainant  has  a  trade-mark  therein  by 
user  or  otherwise.  These  defendants  expressly  deny 
that  they  have,  at  any  time,  maintained  at  said  place 
of  business,  or  at  any  other  place  in  the  city  of  Los 
Angeles,  an  unfair  competition  with  the  complainant 
in  the  sale  of  the  said  beverage.  Coca  Cola,  or  other- 
wise; and  these  defendants  expressly  deny  that  they 
ever,  bv  themselves  or  their  agents,  in  response  to 
orders  for  complainant's  product.  Coca  Cola,  delivered 
and  sold  any  beverage,  either  spurious  and  inferior, 
or  otherwise,  in  the  place  and  stead  of  Coca  Cola; 
and  these  defendants  expressly  deny  that  they,  at  their 
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said  place  of  business,  are  now  deliverino-  or  ever  have 
delivered  to  any  purchaser  as  and  for  Coca  Cola  any 
other  beverage  whatever  than  the  Coca  Cola  of  the 
complainant,  eidier  spurious  and  inferior,  or  otherwise, 
and  these  defendants  expressly  deny  that  they  have 
ever,  at  any  time,  either  by  themselves  or  through  any 
ag;-ent  or  clerk,  sold  and  delivered  to  any  person  any 
other  beverag^e  of  any  kind  whatsoever  and  for  Coca 
Cola  at  their  said  place  of  business  at  Twelfth  street 
and  Maple  avenue  in  the  said  city  of  Los  Ang"eles, 
or  at  any  other  place  and  that  all  allegations  in  said 
bill  of  complaint  to  the  contrary  are  false. 

These  defendants  further  answering  the  said  bill  of 
complaint  of  the  complainant  and  particularly  the  sixth 
paragraph  thereof,  deny  that  they  ever,  in  any  way  or 
manner,  sought  to  defraud  the  public,  or  the  complain- 
ant, in  the  sale  of  any  product  as  and  for  Coca  Cola 
which  was  not  in  truth  and  in  fact  Coca  Cola,  the 
syrup  of  which  was  manufactured  by  the  complainant; 
and  these  defendants  expressly  deny  that  they  ever 
compelled  their  employees,  or  any  of  their  employees, 
or  requested  or  desired  any  agent  or  employee  of  theirs, 
to  use  spurious  syrup  to  make  drinks  served  to  cus- 
tomers ordering  complainant's  product,  Coca  Cola;  and 
these  defendants  expressly  deny  that  any  such  deception 
was  ever  practiced  by  them,  in  any  way  or  manner, 
or  by  their  order,  or  by  any  clerk  or  employee  of 
theirs  at  their  said  place  of  business,  or  at  any  other 
place. 

These  defendants  further  answering  complainant's 
said  bill  of  complaint,  and  particularly  as  to  the  sixth 
paragraph  thereof,  deny  that  they  now,  or  at  any  time, 


Rose    Orr   and   Frank    L.    Orr.  23 

have  sub.^titutcd  any  other  product,  whether  inferior 
or  otherwise,  for  Coca  Cola,  in  fraud  of  the  purchasing 
public,  or  in  violation  of  the  complainant's  rights,  or 
otherwise,  hut  that  they,  their  agents  and  clerks,  have 
at  all  times  been  requested  to  furnish  to  the  consuming 
public  true  Coca  Cola,  the  syrup  of  which  was  manufac- 
tured, as  these  defendants  are  informed  and  verily 
believe,  by  the  said  complainant  and  no  one  else. 

These  defendants  further  answering  the  said  bill  of 
complaint  expressly  deny  that  they  are  now  threaten- 
ing to  continue  to  sell  some  other  product,  whether 
inferior  or  otherwise,  in  the  place  and  stead  of  Coca 
Cola,  or  that  they  ever  intend  so  to  do,  or  ever  have  so 
done  at  their  said  i)lace  of  business  in  the  city  of 
Los  Angeles,  or  at  any  other  place,  and  that  all  allega- 
tions in  said  bill  of  complaint  to  the  contrary  are 
false. 

These  defendants  further  answ^ering  the  said  bill  of 
complaint,  and  particularly  the  seventh  paragraph 
thereof,  deny  that  these  defendants  have  diverted  to 
themselves  profits  to  which  the  complainant  was  law- 
fully entitled  and  w^iich  the  complainant  would  other- 
wise ha^•e  received,  in  any  way  or  manner,  either  by 
the  sale  of  any  different  product  or  drink  as  Coca  Cola, 
or  otherwise,  at  their  said  place  of  business  in  the  city 
of  Los  Angeles,  or  at  any  other  place,  and  deny  that 
they  ever  thought  or  intended  so  to  do,  or  gave  any 
orders  to  any  clerk  or  employee  so  to  do;  and  these 
defendants  deny  that  they  have  in  any  way  or  manner 
injured  or  damaged  the  said  complainant  as  alleged  in 
the  said  bill  of  complaint,  or  otherwise,  by  the  sale 
of  some  other  or  different  drink  or  product  as  Coca 
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Cola  mannfacUired  b}-  complainant,  whether  inferior 
or  spurious,  or  otherwise,  and  that  all  alle.s^ations  to 
the  contrary  contained  in  the  said  bill  of  complaint, 
are  wholly  false  and  without  any  foundation  whatever 
in  fact. 

Wherefore  these  defendants  ask  that  the  said  com- 
plainant take  nothing^  herein,  and  these  defendants 
ask  and  humbly  pray  that  thev  be  hence  dismissed 
with  their  reasonable  costs  and  charges  in  this  behalf 
most  \vron,^fully  sustained. 

ROSE  ORR, 
doing-   business    as   Orr    Pharmacy   and 
FRANK  L.  ORR, 
vSIDNEY  J.  PARSONS, 
Solicitor  and  Counsel  for  Defendants. 
United  States  of  America,  Ninth  Judicial  District  of 
California, — ss. 
Rose  Orr  and  Frank  L.  Orr,  being;  first  duly  sworn 
each  for  themselves,  say :  That  they  have  each  read  the 
foregi^oin,^  answer  to   ])laintifif's  bill  of  complaint  and 
know  the  contents  thereof  and  that  the  same  is  true 
of    their   own   knowledge;    except    as    to    the    matters 
therein  stated  upon  information  and  belief,  or  denied 
for   want   of   information   sufficient   to    form   a   belief 
and  as  to  those  matters  they  believe  it  to  be  true. 
ROSE  ORR. 
FRANK  L.  ORR. 
Subscribed  and  sworn  to  before  me  this  27th  day  of 
December,   igi6. 

(Seal)  SIDNEY   J.    PARSONS, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 
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f  Endorsed]:  Original.  No.  C  63.  In  the  District 
Court  of  the  United  States,  Southern  District  of  Cali- 
fornia, Southern  Division.  The  Coca  Cola  Company, 
complainant  versus  Rose  Orr  &  Frank  L.  Orr,  doing 
business  as  Orr  Drug  Company  or  Orr  Pharmacy. 
In  Equity.  Answer.  Filed  Jan.  2,  1917.  Wm.  M. 
Van  Dyke,  clerk;  by  R.  S.  Zimmerman,  deputy  clerk, 
S.  J.  Parsons,  atty,  for  defendants. 


In  the  Dislrict   Court  of  the   United  States,  for  the 
Soutker7t  District  of  California,  Southern  Division. 
THE  COCA  COLA  CO., 

Complainant, 
vs. 
ROSE  ORR  and  FRANK  L.  ORR,  doing  business  a? 
ORR  DRUG  CO.  or  ORR  PHARMACY, 

Defendants. 
In   Equity.     No. 
A;)plication  for  Injunction. 

Affidavit  of  S.  C.  Dobbs. 

State  of  Georgia,  County  of  Fulton. 

Before  me,  a  notary  public  in  and  for  said  statt; 
and  county,  personally  came  S.  C.  Dobbs,  who  being 
first  duly  sworn  in  the  above  stated  case,  on  oath, 
deposes  and  says: 

That  he  is  a  resident  of  the  city  of  Atlanta,  state 
of  Georgia,  and  is  and  has  been  for  twenty  years 
connected  with  The  Coca-Cola  Company,  complainant 
in  the  above  stated  case,  and  in  such  capacity  has  been 
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familiar  with  the  details  of  the  manag,"ement  and  manu 
facture,  and  particularly  with  the  advertisements,  o: 
complainant. 

That  deponent  for  about  lo  years  had  been  advertis- 
ing manag-er  of  The  Coca-Cola  Company,  complainant 
in  this  case,  and  in  such  capacity  is  familiar  with  the 
nature  and  extent  of  the  advertising  which  has  been 
done  by  said  company  during-  said  time.  That  even 
before  deponent  became  advertising;  manager  he  was 
familiar,  in  a  general  way,  with  the  advertising  done 
by  said  company.  That  in  all  advertising,  which  con- 
sisted of  space  in  newspapers  and  magazines,  and  in 
specialty  advertising,  The  Coca-Cola  Company  has 
used  the  v.ord  "Coca-Cola"  as  a  trade  name  for  its 
product,  and  that  complainant  has  so  used  said  name 
since  deponent  became  advertising  manager  of  com- 
plainant. 

That  all  of  complainant's  advertisements  have  taken 
the  form  of  newspaper  advertisements,  published  and 
circulated  in  the  United  States  and  foreign  countries; 
and  advertisements  in  magazines  and  periodicals  circu- 
lating in  the  United  States  and  foreign  countries;  and 
on  billboards,  signboards,  street  and  railway  cars,  and 
in  specialties.  That  said  complainant  has  expended  vast 
sums  in  advertising  the  product  Coca-Cola  under  said 
trademark,  and  trade  name,  Coca-Cola,  since  deponent 
took  charge  of  said  advertising.  That  during  the 
year  1905  complainant  expended  the  sum  of  $280,985.12 
in  such  advertising;  and  that  an  increasingly  larger 
amount  has  been  expended  in  such  advertising  for 
every  year  since,  up  to  the  present  time. 

Deponent  says  that  said  trademark,  Coca  Cola,  has 
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been  used  continuously  by  complainant  on  its  labels 
and  in  the  advertisin.s:  of  complainant  from  the  time 
deponent  first  became  acquainted  with  and  employed 
by  said  company. 

Deponent  states  that  said  product  has  always  had 
the  same  color  and  general  appearance  that  it  now 
has,  and  that  the  color  and  gen-^ral  appearance  has 
become  familiar  to  the  J2;eneral  public,  and  that  said 
color,  insofar  as  soft  drinks  are  concerned,  is  distinc- 
tive of  the  article  manufactured  by  complainant. 

Deponent  says  that  he  has  read  the  bill  of  complaint 
filed  by  complainant  in  above  stated  case,  and  is 
familiar  with  the  fact  referred  to  and  alleged  as  per- 
taining to  complainant's  product,  and  that  he  has 
examined  the  bill  of  complaint  in  regard  to  acts  of 
defendant,  and  that  the  allegations  of  said  bill  of 
complaint  as  pertaining  to  the  product  of  complainant, 
the  color  of  complainant's  product,  and  the  use  of  said 
product  and  the  enormous  amount  of  advertising,  are 
true. 

Deponent  makes  this  affidavit  for  use  in  above  stated 
case. 

And  further  deponent  saith  not. 

S.  C.  DOBBS. 

Sworn  to  and  subscribed  before  me  this  27th  day  of 
Oct.,  1916. 

(Seal)  W.  A.  LANDERS, 

Notary  Public,   Fulton  County,  Ga. 

[Endorsed]:  No.  C  63  Eq.  In  Equity.  In  the 
U.  S.  District  Court  for  the  Southern  Dist.  of  Cali- 
fornia, Southern  Division.  The  Coca  Cola  Co.,  com- 
plainant, vs.  Rose  Orr  and  Frank  L.  Orr,  doing  busi- 
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ness  as  Orr  Druo-  Co.,  defendants.  Affidavit  of  S.  C. 
Dobbs.  Filed  Dec.  ii,  1916.  Wm.  M.  Van  Dyke, 
clerk;  by  Chas.  N.  Williams,  deputy  clerk.  Candler, 
Thomson  &  Hirsch.  attorneys  and  counsellors  at  law, 
1430  Candler  Building,  Atlanta,  Ga. 


In  the  District   Court   of  the   United  States,   for  the 
Southern  District  of  California,  Southern  Division. 

THE  COCA  COLA  CO., 

Complainant, 
vs. 
ROSE  ORR  and  FRANK  L.  ORR,  doin^  business  as 
ORR  DRUG  CO.  or  ORR  PHARMACY, 

Defendants. 
In  Equity.     No. 
Application  for  Injunction. 

Affidavit  of  Charles  H.  Candler. 

State  of  Georoia,  County  of  Fulton. 

Before  me,  a  notary  public  in  and  for  said  state  and 
county,  personally  came  Charles  H.  Candler,  who, 
being:  first  duly  sworn  in  the  above  stated  case,  on 
oath  deposes  and  says: 

That  he  is  president  of  The  Coca-Cola  Company,  the 
complainant  in  the  above  stated  case,  and  that  he  has 
been  president,  vice-president  or  oreneral  mana.s^er  of 
The  Coca-Cola  Companv  for  eig^ht  years.  That  de- 
ponent's official  duties  in  connection  with  said  company 
are  and  have  been  for  said  period,  the  manufacturing 
of  the  syrup  known  and  sold  as  Coca-Cola,  and  that 
holding:  said  position,  and  carrying-  on  its  duties, 
deponent  is  familiar  and  well  acquainted  with  the  manu- 
facturing- of  said  Coca-Cola. 
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That  deponant  has  been  connected  with  The  Coca- 
Cola  Company  for  sixteen  years,  and  has  been  employed 
by  The  Coca-Cola  Company  in  many  capacities,  but 
that  at  all  times,  he  has  been  familiar  with  said 
drink  or  bevera.e^e,  Coca-Cola.  Deponent  states  that 
said  beverage,  Coca-Cola,  has  been  manufactured  and 
sold  by  The  Coca-Cola  Company,  complainant  in  this 
case,  for  a  period  of  more  than  twenty  years,  and  that 
said  company  has  continuously  and  uninterruptedly 
since  its  oroanization,  eno;"ag^ed  in  the  manufacture 
and  sale  of  said  product,  Coca-Cola.  Deponent  states 
that  the  Coca-Cola  manufactured  by  complainant  is,  and 
has  always  been,  since  the  organization  of  complain- 
ant, colored  by  a  substance  know^n  as  caramel,  which 
is  used  by  complainant  in  the  manufacture  of  said 
product  for  the  sole  and  exclusive  purpose  of  giving 
to  said  product  the  particular  and  distinctive  color 
which  it  has,  and  has  always  had,  and  by  which  de- 
ponent says  it  has  become  known  to  consumers  of 
said  beverage  throughout  practically  all  of  the  states 
of  the  l.^nited  States,  and  in  many  foreign  countries. 

That  if  said  coloring  were  left  out  of  the  product 
manufactured  by  complainant,  and  the  product  should 
be  left  in  its  natural  state  or  color,  resulting-  from 
the  combination  of  all  the  ingredients  of  said  product 
except  caramel,  that  said  product  would  be  a  light 
golden  color,  but  that  by  using  said  caramel,  said 
product  is  given  a  distinctive  color  of  a  reddish- 
brown  nature,  and  that  said  caramel  has  no  other 
effect  whatsoever  on  said  syrup,  and  makes  no  change 
in  the  taste,  flavor  or  quality  thereof,  and  is  put  into 
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said  product  for  the  sole  and  exclusive  purpose  of 
oiving;  it  a  distinctive  color. 

Deponent  says  that  for  more  than  twenty  years, 
continuously  and  uninterruptedly,  complainant  has  been 
manufacturino^  said  product,  Coca-Cola,  and  has  been 
engaged  in  the  sale  of  said  product,  selling  same 
throu.^"hout  the  United  States,  and  has  been  continu- 
ously and  uninterruptedly  using,-  on  said  product  in 
commerce  between  the  several  states  of  the  United 
States,  the  name  or  mark  Coca-Cola,  and  that  said 
Coca-Cola  has  been  used  exclusively  by  complainant  for 
its  product  and  has  never  been  used  as  designating 
or  applicable  to  the  product  of  any  other  manufacturer. 

That  in  a  few  instances,  other  manufacturers  than 
complainant  have  attempted  to  g^et  out  a  beverag^e 
similar  to  the  product  of  complainant,  and  to  use  as 
the  name  of  same,  the  name  **Coca-Cola"  either  alone 
or  in  combination  with  otlier  word  or  words,  but  that 
in  all  such  instances,  complainant  has  promptly,  upon 
having-  its  attention  called  to  the  attempted  use  of 
said  name  by  others,  brought  about  a  cessation  of 
said  use  by  calling^  the  attention  of  such  parties  to  the 
rights  of  complainant,  and  having:  them  thereby  desist 
from  the  use  of  said  name,  or  by  instituting^  suits 
against  such  parties  and  procuring^  from  the  various 
courts  of  the  district  in  which  said  word  was  used 
injunctions  preventing;  the  further  use  of  the  name 
"Coca-Cola,''  either  alone  or  in  combination  with 
other  words,  or  any  product  other  than  the  product  of 
complainant;  and  deponent  says  that  the  said  name 
Coca-Cola  has  become  known  to  the  public  g^enerally, 
throughout  the  entire  United  States,  as  the  name  and 
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desi.Qnation  of  the  particular  product  of  complainant, 
and  means,  and  has  come  to  mean  exclusively,  as  de- 
ponent is  informed  and  believes,  complainant's  product. 

Deponent  states  that  he  has  read  the  bill  of  com- 
plaint filed  by  complainant  in  this  case,  and  is  familiar 
v.ith  the  facts  referred  to  and  alle.e^ed  as  pertaining 
to  complainant's  product,  and  that  deponent  has  ex- 
amined the  bill  of  complaint  in  reg^ard  to  the  acts  of 
defendant,  and  that  the  alleviations  of  said  bill  as 
pertaining-  to  the  product  of  complainant,  the  color  of 
complainant's  product,  and  the  enormous  amount  of  ad- 
vertising, are  true. 

Deponent  makes  this  affidavit  for  use  in  above  stated 
case. 

And  further,  deponent  saith  not. 

CHAS.  H.  CANDLER. 

Sworn  to  and  subscribed  before  me  this  27th  day  of 
Oct.,  19 1 6. 

(Seal)  W.  A.  LANDERS, 

Notary  Public,  Fulton  County,  Ga. 

[Endorsed]:  No.  C  63  Eq.  In  Equity.  In  the  U. 
S.  Dist.  Court  for  the  Southern  Dist.  of  California, 
Southern  Division.  The  Coca  Cola  Co.,  complainant, 
vs.  Rose  Orr  and  Frank  L.  Orr,  doing  business  as 
Orr  Drug  Co.  or  (3rr  Pharmacy,  defendants.  Affidavit 
of  Chas.  H.  Candler.  Filed  Dec.  11,  1916.  Wm.  M. 
\'an  Dyke,  clerk;  by  Chas.  N.  Williams,  deputy  clerk. 
Candler,  Thomson  &  Hirsch,  attorneys  and  counsellors 
at  law,  1430  Candler  Building,  Atlanta,  Ga. 
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In  the  District   Court  of  the   United  States,  for  the 
Southern  District  of  California,  Southern  Division. 
THE  COCA  COLA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR  and  FRANK  L.  ORR,  doin^  business  as 
ORR  DRUG  COMPANY  or  ORR  PHAR- 
MACY, 

Defendant. 
In   Equity.      No. 
Application  for  Injunction,  &c.  \ 

Affidavit  of  H.  B.  Pierce. 

State  of  Georgia,  County  of  Fulton. 

Before  me,  a  notary  public  in  and  for  said  state  and 
county,  personally  came  H.  B.  Pierce,  who,  being  duly 
sworn  in  above-stated  case,  on  oath  deposes  and  says: 

That  he  is  over  twenty-one  years  of  age,  and  resides 
in  the  city  of  Atlanta,  state  of  Georgia. 

That  deponent  is,  and  has  been  for  sometime  past  in 
the  employment  of  The  Coca  Cola  Company,  complain- 
ant herein,  deponent  having  had  considerable  experi- 
ence in  the  investigation  of  sales  of  substitute  products 
as  and  for  complainant's  product,  Coca-Cola,  by  retail 
dealers;  and  that  for  sometime  past  deponent  has  had. 
charge  of  the  investigation  department  of  said  com- 
plainant in  connection  with  the  work  of  investigation 
as  to  sales  of  such  substitute  products.  As  a  result 
of  such  experience,  deponent  has  become  thoroughly 
familiar  with  the  product,  Coca-Cola,  and  with  the 
taste,  color  and  general  appearance  thereof,  and  with 
the  manner  in  which  same  is  sold,  both  at  the  soda 
fountain  and  in  bottled  form. 
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That  deponent,  at  the  su^^estion  of  complainant 
herein,  durino-  the  month  of  August,  IQIS,  visited 
the  city  of  Los  Ang^eies,  Cahfornia,  where  deponent 
made  an  investigation  as  to  the  sale  by  defendants 
herein  of  a  product  as  and  for  Coca-'Cola,  at  their 
soda  fountain  in  said  city  of  Los  Ano^eles,  located 
corner  Twelfth  and  Maple  avenues.  This  deponent 
was  accompanied  on  said  visits  by  a  witness  as  herein- 
after set  out;  and  drinks  and  samples  of  the  product 
being"  served  as  and  for  Coca-Cola  were  purchased  at 
said  fountain,  as  hereinafter  set  out;  no  explanation 
beino^  made  on  any  of  such  occasions  as  to  the  product 
so  furnished;  such  drinks  or  samples  bein,g^  on  each 
occasion  drawai  from  the  fourth  container  to  left  of 
carbonated  water  spi.^ot  labeled  "Coke";  all  of  such 
drinks  or  samples  beino;  of  the  same  general  appear- 
ance and  color  as  Coca-Cola  syrup : 

August  26-1915,  8:00  p.  m.  Purchaser,  H.  B. 
Pierce;  witness,  O.  N.  Normandin.  Drink  served  as 
and  for  Coca-Cola. 

August  27-1915,  1:20  p.  m.  Purchaser,  H.  B. 
Pierce;  witness,  O.  N.  Normandin.  Drink  served  as 
and  for  Coca-Cola. 

August  26-1915,  8:00  p.  m.  Purchaser,  H.  B. 
Pierce;  witness,  O.  N.  Normandin.  Sample  of  syrup 
sold  as  and  for  Coca-Cola. 

August  27-1915,  1:20  p.  m.  Purchaser,  PL  B. 
Pierce;  witness,  O.  N.  Normandin.  Sample  of  syrup 
sold  as  and  for  Coca-Cola. 

That  this  deponent  requested  H.  N.  Lloyd  and  C.  N. 
Robbins  of  Los  Angeles  to  call  at  said  store  of  defend- 
ant on  August  26th  and  27th,   19 15,  for  the  purpose 
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of  making^  test  purchases;  and  that  in  accordance  with 
such  instructions,  said  Lloyd  and  Robbins  did  call  at 
said  store  on  several  occasions  on  said  dates,  where 
purchases  were  made  of  the  product  being-  so  sold 
as  and  for  Coca-Cola. 

That  deponent,  immediately  followin,^  the  purchase  of 
the  samples  above  named  on  August  26th  and  27th. 
igi5,  carried  such  samples  to  the  room  of  deponent, 
where,  in  the  presence  of  said  Normandin,  same 
were,  on  each  occasion,  sealed  and  labeled,  deponent 
and  said  Normandin  each  attaching  our  sig'natures  to 
the  labels  affixed  to  said  bottles.  Deponent  attached  to 
said  bottles  the  numbers  "2057"  and  ''2058"  for  identi- 
fication by  deponent. 

That  while  said  bottles  were  each  sealed  and  labeled,, 
and  said  samples  in  the  same  condition  as  when  so 
purchased,  deponent  packed  said  three  samples  and 
shipped  same  from  Los  Ang-eles,  California,  on  Ausi^ust 
27th,  IQ15,  to  Dr.  H  C.  Fuller,  Washinoton,  D.  C,  for 
the  purpose  of  having-  an  analytical  examination  made 
of  such  samples,  said  shipment  being-  made  by  Adams 
Express. 

Tliat  said  Dr.  H.  C,  Fuller  reported  to  deponent  on 
October  ist,  1Q15,  that  neither  of  said  samples  so 
ana'y7-ed  was  Coca-Cola,  the  product  of  complainant 
herein. 

Denonent  has  examined  the  exhibits  attached  to  the 
affidavit  of  Dr.  H,  C.  Fuller  in  this  case  as  Exhibits 
**A"  and  '*B,"  and  that  said  samples  are  the  same 
hereinabove  referred  to,  purchased  by  this  deponent 
at  the  store  of  defendants  herein ;  and  such  exhibits  now 
contain   the  same  labels   placed   thereon   by   deponent, 
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and  a  i)ortion  of  the  syrii]),  of  same  color  and  appear- 
ance as  that  so  purchased,  deponent  identifying  such 
exhibits  by  the  labels  thereon,  and  by  the  numbers 
placed  thereon  by  deponent. 

Deponent  makes  this  affidavit  for  use  in  the  above 
stated  case. 

And  further,  deponent  saith  not. 

H.  B.  PIERCE. 

Sworn  to  and  subscribed  before  me  this  2nd  day  of 
November,  1916. 

(Seal)  LILIAN  STANSBURY, 

Notary  Public,   Fulton  County,  Ga. 

[Endorsed]:  No.  C63Eq.  In  Equity.  In  the  Dist. 
Court  of  the  U.  S.,  for  the  Southern  District  of  Cali- 
fornia, Southern  Division.  The  Coca  Cola  Co.,  com- 
plainant, vs.  Rose  Orr  and  Frank  L.  Orr,  doing-  busi- 
ness as  Orr  Drug^  Co.  or  Orr  Pharmacy,  defendants. 
Affidavit  of  H.  B.  Pierce.  Filed  Dec.  11,  1916.  Wm. 
M.  Van  Dyke,  clerk;  by  Chas.  N.  Williams,  deputy 
clerk.  Candler,  Thomson  &  Hirsch,  attorneys  and 
counsellors  at  law,  1430  Candler  Building,  Atlanta, 
Ga. 


In  the  District   Court  of  the   United  States,  for  the 
Southern  District  of  California,  Southern  Division. 
THE  COCA  COLA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR  and  FRANK  L.  ORR,  doing-  business  as 
ORR  DRUG  COMPANY  or  ORR  PHAR- 
MACY, 

Defendants. 
In   Equity.      No. 
Application  for  Injunction,  &c. 
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Affidavit  of  O.  N.  Normandin. 

State  of  California,  County  of  Los  Angeles. 

Before  me,  a  notary  public  in  and  for  said  state  and 
county,  personally  came  O.  N.  Normandin,  who,  being 
first  duly  sworn  in  above  stated  case,  on  oath  deposes 
and  says: 

That  he  is  over  twenty-one  years  of  age,  and  resides 
in  the  city  of  Los  Angeles,  California. 

That  deponent  is,  and  has  been,  for  sometime  past 
thoroughly  familiar  with  the  product  Coca-Cola  manu- 
factured by  complainant  herein,  deponent's  familiarity 
with  such  product  having  been  gained  through  con- 
sumption thereof. 

That  during  the  latter  part  of  August,  191 S,  H.  B. 
Pierce  of  Atlanta,  Ga.,  was  in  the  city  of  Los  Angeles, 
and  that  at  the  request  of  said  Pierce  this  deponent 
assisted  said  Pierce  in  making  several  purchases  at  the 
store  of  defendants  herein,  located  corner  Twelfth 
and  Maple  streets,  in  said  city  of  Los  Angeles.  That 
deponent  has  read  the  affidavit  of  said  Pierce  in  this 
case  as  to  such  visits  so  made;  and  that  same  is  true 
and  correct  as  to  all  of  such  purchases  therein  stated  to 
have  been  made;  and  that  tlie  product  sold  on  each  of 
such  occasions  was  sold  as  and  for  Coca-Cola,  and 
without  explanation. 

That  samples  of  said  product  were  also  purchased 
by  said  Pierce  in  the  presence  of  deponent  on  August 
26th  and  27th,  1 91 5.  respectively,  as  set  forth  in  the 
affidavit  of  said  Pierce;  and  that  each  of  such  samples 
was  sold  as  and  for  Coca-Cola,  and  in  response  to 
call  for  Coca-Cola  svrup,  and  without  explanation. 
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That  such  samples  were  sealed  and  labeled  by  said 
Pierce  in  the  presence  of  deponent,  as  stated  in  the 
affidavit  of  said  Pierce,  while  in  the  same  condition 
as  when  purchased. 

Deponent  has  examined  the  exhibits  attached  to  the 
affidavit  of  H.  C.  Fuller  in  this  case  as  Exhibits  "A" 
and  'T),"  respectively,  and  that  said  exhibits  are  the 
samples  so  purchased  by  said  Pierce  in  the  presence 
of  deponent  at  defendant's  place  of  business;  deponent 
identifying  said  samples  by  the  labels  thereon.  That 
said  exhibits  now  contain  a  portion  of  syrup  of  the 
same  color  and  appearance  as  that  so  purchased. 

Deponent  says  that  during-  the  month  of  March, 
1916,  this  deponent  was  requested  by  Geo.  H.  Reed 
of  The  Coca-Cola  Co.,  Los  Angeles,  California,  to  make 
an  investi^-ation  at  the  place  of  business  of  defendants 
herein,  as  to  the  product  beino-  sold  as  and  for  Coca- 
Cola;  and  that  in  conjunction  with  C.  N.  Robbins  of 
Los  Ano-eles  this  deponent  on  several  occasions  visited 
said  store  of  defendants,  where  drinks  and  samples  of 
the  product  being-  sold  as  and  for  Coca-Cola  were 
purchased,  as  hereinafter  set  out;  no  explanation  being 
made  on  any  occasion  as  to  the  product  so  furnished; 
such  drinks  and  samples  being  on  each  occasion  drawn 
from  the  fourth  container  to  left  of  carbonated  water 
spigot  labeled  *'Coke";  all  of  such  drinks  or  samples 
being  of  the  same  general  appearance  and  color  as 
Coca-Cola  syrup: 

Drinks  Purchased  as  and  For  Coca-Cola 

March  10-1916,  11:10  a.  m.  Purchaser,  C.  N.  Rob- 
bins;  witness,  O.  N.  Normandin. 
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March  10-1916,  i  :oo  p.  m.     Purchaser,  O.  N.  Nor- 
mandin;  witness,  C.  N.  Robbins. 

March  io-igi6,  5:10  p.  m.     Purchaser,  O.  N.  Nor- 
mandin;  witness,  C.  N.  Robbins. 

March  11-1916,  9:40  a.  m.     Purchaser,  O.  N.  Nor- 
mandin ;  witness  C.  N.  Robbins. 

March  11-1916,  12:10  p.  m.     Purchaser,  O.  N.  Nor- 
mandin ;  witness  C.  N.  Robbins. 

March  11-1916,  2:50  p.  m.     Purchaser,  O.  N.  Nor- 
mandin;  witness  C.  N.  Robbins. 

March  14-1916,  10:10  a.  m.     Purchaser,  C.  N.  Rob- 
bins ;  witness,  O.  N.  Normandin. 

March  15-1916,  1:40  p.  m.     Purchaser,  C.  N.  Rob- 
bins; witness,  O.  N.  Normandin. 

That  on  three  of  the  above  named  occasions,  as 
hereinafter  set  forth,  samples  were  purchased  of  the 
product  being:  served  and  sold  as  and  for  Coca-Cola, 
this  deponent  on  the  occasions  named  handing-  to  the 
dispenser  an  empty  Thermos  bottle,  requesting^  that 
he  sell  deponent  some  Coca-Cola  syrup;  the  product 
furnished  in  response  to  each  of  such  requests  being 
drawn  from  the  same  container  as  drinks  just  pre- 
viously served  as  and  for  Coca-Cola  had  been  drawn, 
and  without  explanation: 
Samples  Purchased  as  and  For  Coca-Cola  Syrup 

March  11-1916,  2:50  p.  m.     Purchaser,  O.  N.  Nor- 
mandin; witness,  C.  N.  Robbins. 

March  14-1916,  10:  to  a.  m.     Purchaser,  O.  N.  Nor- 
mandin ;  witness,  C.  N.  Robbins. 

March  15-1916,  i  :40  p.  m.     Purchaser,  O.  N.  Nor- 
mandin; witness,  C.  N.  Robbins. 

That   immediately    followino;   the   purchase   of   each 
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of  the  al)ove  named  samples,  this  deponent  after  paying 
the  dispenser  for  same,  accompanied  by  said  Robbins, 
carried  said  samples  to  the  office  of  George  N.  Reed 
of  the  Coca-Cola  Company,  Los  Angeles,  California, 
where  said  Reed,  in  the  presence  of  deponent  and  said 
Robbins,  poured  about  four  ounces  of  such  sample,  on 
each  occasion,  into  a  clean  bottle,  and  while  said 
syrup  was  in  the  same  condition  as  when  purchased, 
sealed  and  labeled  said  bottle;  deponent  and  said 
Robbins  each  attaching  our  signatures  to  the  labels 
affixed  to  each  of  such  bottles.  Deponent  and  said 
Robbins  also  affixed  our  signatures  to  duplicates  of 
each  of  such  labels,  and  deponent  hereto  attaches  such 
duplicate  labels  and  makes  same  a  part  hereof  as 
Exhibits  ''A,"  "B"  and  "C,"  respectively. 

That  deponent  and  said  Robbins  then  left  said 
samples  so  sealed  and  labeled,  with  said  George  H. 
Reed. 

Deponent  has  examined  the  exhibits  attached  to  the 
affidavit  of  H.  C.  Fuller  in  this  case  as  Exhibits  ''C," 
"D"  and  **E,''  respectively,  and  that  said  exhibits  are 
the  samples  so  purchased  by  deponent,  and  sealed  and 
labeled,  as  above  described,  and  no^v  contain  syrup  of 
the  same  appearance  and  color  as  that  so  purchased; 
and  that  each  of  said  bottles  now  has  thereon  the 
same  label  so  prei)ared  and  signed  by  this  deponent  and 
said  Robbins,  deponent  identifying  said  exhibits  by 
such  labels. 

Deponent  makes  this  affidavit  for  use  in  above  stated 
case.     And  further,  deponent  saith  not. 

O.   N.   NORMANDIN. 
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Sworn  to  and  subscril)ed  before  me,  this  25th  day 
of  November,  191 6. 

(Seal)  ELIZA  P.  HOUGHTON, 

Notary  Public  in  and  for  the  County  of  Los  Ans^eles, 
State  of  California. 

EXHIBIT  "A." 

Closet  No Operation 

Instructions:  For  each  purchase  made  answer  all 
the  questions  fully,  then  paste  same  to  bottle,  or  other 
receptacle,  containin_8:  sample. 

Sample  No.  i.  Date — March  nth,  19 16. 

From   whom   purchased — Orr   Pharmacy. 

Street  address — 12th  and  Maple  Ave.,  city  of  Los 
Angeles,  state  of  California. 

Hour  purchased — 2:50  p.  m.  Amount  paid — 25c, 
What  asked  for — Coca  Cola  syrup. 

Number  of  spi.g^ot  or  container  in  fountain  syrup 
drawn  from. — 4th  container  to  left  of  carbonated  water 
spi,8:ot  labeled  Coke. 

Quantity  purchased — cS  ozs. 

If  not  drawn  from  fountain  from   where  drawn — ■ 

Describe  same  and  location — 

Was  syrup  for  drinks  served,  drawn  from  same  re- 
ccptacle  as  sample? — Yes. 

If  not  from  where  drawn,  describe  same  and  loca- 
tion— 

If  bottled  goods,  name  of  beverage  received — 

Number  of  bottles  purchased — 

Name  of  seller — Brent  Martin.    Ag-e — 25  yrs. 

Height — 5  ft.  10  ins.  Weight — 155  lbs.  Build — 
medium.     Color  of  hair — Black. 

Color  of  eyes — Dark.     Complexion — Sallow. 
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Beard,  mustache  or  smooth  face — Smooth.  Color 
of  same — 

PecuHarities — None. 

Seller  wore  at  time  of  sale — Grey  trousers,  negligee 
shirt,  striped. 

Remarks :  F.  L.  Orr  was  present  and  witnessed  the 
purchase.  On  Maple  Ave.  show  window  is  the  follow- 
ino-:  "Grace  Orr,  Prop." 

Purchaser — ;0.  N.  Normandin,  city  Los  Angeles, 
state  of  California. 

Witness  to  purchase  C.  N.  Robbins,  city  of  Los  Ang- 
eles, state  California. 

Note:  Purchaser  and  witness  to  purchase  will  sign 
name  in  full,  city  they  live  in,  and  state,  and  place 
some  m.ark  after  signature  for  future  identification. 

Forwarded  to  F.  C.  Peace,  1430  Candler  Bldg., 
Atlanta,  Ga.,  via  \\  ells  Fargo  Express,  1916. 

Exhibit  "A"  to  affidavit  O.  N.  Normandin. 

EXHIBIT  "B." 

Closet  No Operation 

Instructions :  For  each  purchase  made  answer  all 
the  questions  fully,  then  paste  same  to  bottle,  or  other 
receptacle,  containing  sample. 

Sample  No.  2.     Dated  March  14th,  1916. 

From  whom  purchased — Orr  Pharmacy. 

Street  address  12th  street  and  Maple  Ave.,  city  of 
Los  Angeles,  state  Cal. 

Hour  purchased  10:10  a.  m.  Amount  paid  25c. 
What  was  asked  for  Coca  Cola  syrup. 

Number   of   spigot   or   container   in   fountain   syrup 
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drav/n  from  4th  to  left  of  carbonated  water  spigot. 
Quantity  purchased  8  ozs. 

If  not  drawn  from  fountain  from  where  drawn — 

Describe  same  and  location — 

Was  syrup  for  drinks  served,  drawn  from  same  re- 
ceptacle as  sample? — Yes. 

If  not  from  where  drawn,  describe  same  and  loca- 
tion— 

If  bottled  ,^oods,  name  of  beverage  received — 

Number  of  bottles  purchased — 

Name  of  seller — Brent  Martin.     Age — 25  yrs. 

Height — 5  ft.  10  ins.  Weight  155  lbs.  Build  me- 
dium.   Color  of  hair  black. 

Color  of  eyes  dark.    Complexion  sallow. 

Beard,  mustache  or  smooth  face — smooth.  Color  of 
same — 

Peculiarities :     None. 

Seller  wore  at  time  of  sale:  Gray  trousers — negligee 
shirt. 

Remarks:     No  one  else  present. 

Purchaser — O.  N.  Normandin,  city  of  Los  Angeles, 
state  Cal. 

Witness  to  purchase  C.  N.  Robbins,  city  Los  Ang- 
eles, state  Cal. 

Note:  Purchaser  and  witness  to  purchase  will  sign 
name  in  full,  city  they  live  in,  and  state,  and  place  some 
mark  after  signature  for  future  identifications. 

(Ex.  "B"  to  affidavit  O.  N.  Normandin.) 

EXHIBIT  "C." 

Closet  No Operation 

Instructions :     For  each  purchase  made  answer  all 
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the  cjuestions  fully,  then  [laste  same  to  bottle,  or  other 
receptacle,  containing  sample. 

Sample  No.  3.     Dated  March  15th,  1916. 

From  whom  purchased — Orr  Pharmacy. 

Street  address  12th  St.  and  Maple  Ave.,  city  Los 
Angeles,  state  Cal. 

Hour  purchased  i  40  p.  m.  Amount  paid  25c.  What 
was  asked  for — Coca  Cola  syrup. 

Number  of  spigot  or  container  in  fountain  syrup 
drawn  from  4th  to  left  of  carbonated  water  spig^ot- 
Quantity  purchased  8  ozs. 

If  not  drawn  from  fountain  from  where  drawn — 

Describe  same  and  location — 

Was  syrup  for  drinks  served,  drawn  from  same  re- 
ceptacle as  sample?    Yes. 

If  not  from  where  drawn,  describe  same  and  loca- 
tion— 

If  bottled  j2:oods,  name  of  beverage  received^- 

Number  of  bottles  purchased — 

Name  of  seller — Brent  Martin.     Age — 25  yrs. 

Hei.2:ht — 5  ft.  10  ins.  Weii^ht  155  lbs.  Build  me- 
dium.    Color  of  hair  black. 

Color  of  eyes — dark.     Complexion — sallow-. 

Beard,  mustache  or  smooth  face — smooth.  Color  of 
same — 

Peculiarities :     None. 

Seller  wore  at  time  of  sale :  Gray  trousers — neolis;-ee 
shirt. 

Remarks:  F.  L.  Orr  was  present  at  the  time  pur- 
chase was  made. 

Purchaser — O.  N.  Normandin,  city  Los  Ano"clcs, 
state  Cal. 
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Witness  to  purchase — C.  N.  Robbins,  city  Los  Ang- 
eles, state  Cal. 

Note:  Purchaser  and  witness  to  purchase  will  sign 
name  in  full,  city  they  live  in,  and  state,  and  place  some 
mark  after  signature  for  future  identifications. 

(Exhibit  "C"  to  affidavit  O.  N.  Normandin.) 

[Endorsed]  :  No.  C  63  Eq.  In  equity.  In  the  Dist. 
Court  of  the  U.  S.,  for  the  Southern  District  of  Cali- 
fornia, Southern  Division.  The  Coca  Cola  Co.,  com- 
plainant, vs.  Rose  Orr  and  Frank  L.  Orr,  doing  busi- 
ness as  Orr  Drug  Co.  or  Orr  Pharmacy,  defendants. 
Affidavit  of  O.  N.  Normandin.  Filed  Dec.  11,  1916. 
Wm.  M.  Van  Dyke,  clerk;  by  Chas.  N.  Williams,  dep- 
uty clerk.  Candler,  Thomson  &  Hirsch,  attorneys  and 
counsellors  at  law,  143c  Candler  Building,  Atlanta,  Ga. 


In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Di- 
2'ision. 

THE  COCA  COLA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR  and  FRANK  L.  ORR,  doing  business  as 
ORR  DRUG  COMPANY,  or  ORR  PHAR- 
MACY, 

Defendants. 
In  Equity.     No. 
Application  for  Injunction,  &c. 

Affidavit  of  H.  C.  Fuller. 

United  States  of  America,  District  of  Columbia. 

Before  me,  a  notary  public  in  and  for  said  District 
of  Columbia,  personally  appeared  H.   C.  Fuller,  who, 
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beinc^  first  duly  sworn  in  above-stated  case,  on  oath  de- 
poses and  says : 

That  he  is  a  resident  of  the  city  of  Washing-ton, 
District  of  Columbia,  and  that  he  is  over  twenty-one 
years  of  ai^^e.  Deponent  states  that  he  received  his 
education  at  the  W^orcester  Polytechnic  Institution, 
Worcester,  Massachusetts.  That  deponent  has  had 
about  fourteen  years'  experience  as  a  chemist  since 
leavin.o'  that  institution;  that  for  four  years,  deponent 
v/as  connected  with  the  Bureau  of  Aoriculture  at 
Washinoton,  D.  C.  That  prior  to  that  time,  deponent 
was  connected  with  the  Mallinckradt  Chemical  Works, 
of  Xew  ^'ork  City,  and  also,  eng^a^'ed  in  experimental 
work  with  Parke,  Davis  &  Company,  of  Detroit,  Michi- 
j^an,  and  Boston,  Massachusetts,  and  New  York. 

Besides  the  above,  deponent  states  that  he  has  for 
many  years,  beino^  doing;-  analytical  w^ork  in  soft  drinks, 
and  kindred  matters,  and  has  had  many  years  of  ex- 
perience in  that  work,  and  that  said  experience  has 
^iven  him  intimate  knowled,Qe  of  analytical  methods  of 
examination  of  food  products. 

That  for  many  years  past,  deponent  has  been  familiar 
with  the  product  known  and  sold  as  Coca-Cola,  and 
that  durinio-  the  past  four  years,  deponent  has  made 
i^'ianv  analytical  examinations  of  said  product  Coca- 
Cola,  and  is  familiar  with  the  constituents  which  00  to 
compose  said  product.  Deponent  states  that  his  analyt- 
ical examination  of  Coca-Cola  show^s  that  said  product 
is  colored  with  caramel.  That  caramel  is  a  coloring 
matter  which  is  produced  by  the  heating-  of  sugar  to  a 
certain  temperature. 

Deponent  states  that  from  his  experience  in  analyti- 
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cal  work,  and  with  food  and  drug'  products,  that  said 
caramel  in  Coca-Cola  is  a  purely  decorative  feature  of 
Coca-Cola,  and  has  no  effect  of  an}^  nature  whatsoever 
on  the  consumer,  except  that  it  tends  to  g"ive  the  prod- 
uct in  which  it  is  contained  a  very  pleasing  appearance 
and  that  it  is  not  at  all  a  necessary  or  structural  feature 
of  said  product.  Deponent  states  that  there  are  many 
other  colorings  that  could  be  used  to  make  a  successful 
commercial  product  and  which  would  be  no  more  ex- 
pensive than  caramel. 

Deponent  states  that  he  has  known  of  the  product 
Coca-Cola  for  many  years,  and  that  one  of  the  means 
of  distinguishing  Coca-Cola  is  by  the  color  of  said 
product,  and  that  from  long  use  of  said  coloring  in  said 
product  Coca-Cola,  it  has  become  associated  with  said 
product,  and  is  a  means  of  identifying  said  product 
Coca-Cola. 

That  on  or  about  .Septemlier  3rd,  191 5,  this  deponent 
received  by  express,  from  Los  Angeles,  California,  two 
samples  of  syrup,  of  the  same  general  appearance  and 
color  of  the  product  of  complainant  herein.  That  said 
samples  were  securely  sealed  and  labeled  when  so  re- 
ceived, the  labels  on  said  samples  showing  that  same 
had  been  purchased  at  the  store  of  defendants  herein, 
corner  Twelfth  and  Maple  avenues,  Los  Angeles,  Cali- 
fornia, bv  H.  B.  Pierce,  in  the  presence  of  O.  N.  Nor- 
mandin,  on  August  26th  and  27th,  191 5,  respectively. 

That  said  samples  were  marked  by  this  deponent  for 
identification,  "46a"  and  "47a,"  in  the  order  of  pur- 
chase above  named. 

That  on  or  about  March  31st,  191 6,  this  deponent 
received  from  Atlanta,  Georgia,  three  samples  of  syrup 
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of  the  same  f2:eneral  ai)i)earance  and  color  of  the  i)rod- 
nct  of  complainant  herein.  That  said  samples  were 
securely  sealed  and  labeled  when  so  received,  the  labels 
on  said  samples  showing-  that  same  had  been  purchased 
at  the  jolace  of  business  of  defendant  herein,  by  O.  N. 
Normandin,  in  the  presence  of  C.  N.  Robbins,  on 
March  nth,  14th  and  i.Sth,  1916,  respectiyely,  as  and 
for  Coca-Cola.  vSaid  bottles  also  had  thereon  the  num- 
bers "2430,''  "2431"  and  "2432"  when  so  received  by 
deponent. 

Deponent  states  that  immediately  upon  receipt  of 
said  two  lots  of  samples,  and  while  said  samples  were 
in  the  same  condition  as  when  received  by  deponent,  no 
change  havin^^'  been  made  in  said  syrup  from  the  time 
deponent  received  same  by  express  as  above  described, 
deponent  broke  the  seals  on  each  of  said  bottles,  and  a 
part  of  the  syrup  was  taken  from  each  of  such  bottles 
for  the  purpose  of  makini^-  an  analytical  examination 
thereof,  in  order  to  determine  whether  or  not  the  syrup 
contained  therein  was  Coca-Cola,  the  product  of  the 
complainant  in  above-stated  case. 

Deponent  states  that  said  analytical  examination  of 
said  samples  as  above  set  out  shows  that  said  product 
in  all  of  said  bottles  was  colored  with  artificial  coloring, 
caramel,  and  that  without  said  coloring,  said  samples 
would  not  ije  of  the  color  which  deponent  found,  and 
that  said  caramel  is  merely  a  decorative,  and  not  a 
structural  feature  of  said  product,  and  not  in  any  way 
necessary  for  a  commercially  successful  product. 

Deponent  made  a  further  analytical  examination  of 
said  samples  for  the  purpose  of  ascertaining  if  same 
was  the  product  of  the  complainant,  and  deponent  states 
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that  none  of  said  samples  was  the  product  manufac- 
tured and  sold  by  complainant  in  above  case  as  Coca- 
Cola.  That  there  were  many  differences  in  said  prod- 
uct from  the  product  of  the  complainant.  That  as  a 
result  of  said  analytical  examination  of  said  samples, 
deponent  shows  that  the  following-  differences  were 
shown  between  said  samples  and  ,2;enuine  Coca-Cola 
syrup,  towit: 

Specific      Phosphoric 

Gravity  Acid  Caffeine 

Coca-Cola  Syrup:  1-259 

(#4(5a   )   Ex.  "A,"  1.2629 

(#47a   )   Ex.  "B,"  1.2625 

(#2430)  Ex.  "C,"  1.280 

(#2431)  Ex.  "D,"  1.280 

(#2432)  Ex.  "E,"  1.280 

showing-  a  difference  between  all  of  said  samples  and 
«'enuine  Coca-Cola  in  the  specific  o-ravity,  the  phos- 
phoric acid  and  the  caffeine  content;  and  that  in  addi- 
tion, the  flavor  and  odor  of  each  of  said  samples  was 
distinct  from  the  flavor  and  odor  of  joenuine  Coca-Cola 
syrup. 

Deponent  hereto  attaches  said  bottles  so  received  by 
deponent,  each  containino-  a  portion  of  the  syrup  con- 
tained therein  when  so  received,  and  each  bearing'  the 
same  label  thereon  when  so  received,  and  makes  same 
a  part  hereof,  as  Exhibits  A,  B,  C,  D  and  E,  respec- 
tively. 

From  the  result  of  said  analysis,  this  deponent  states 
that  said  samples  so  examined  by  him  are  not  Coca- 
Cola  syrup  made  by  complainant  in  the  above-stated 
case. 


.21% 
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Deponent  makes  this  affidavit  for  use  in  above-stated 
case.    And  further,  deponent  saith  not. 

HARRY  C.  FULLER. 

Sworn  to  and  subscribed  before  me,  this  31st  day  of 
October,  igi6. 

(Seal)  REGINALD  RUTHERFORD, 

Notary  PubHc,  City  of  Washington,  District  of  Cohim- 
bia. 

[Endorsed]  :  No.  C  63  Eq.  In  equity.  In  the  Dist. 
Court  of  the  I'nited  States  for  the  Southern  District 
of  California,  Southern  Division.  The  Coca  Cola  Co., 
complainant,  vs.  Rose  Orr  and  Frank  L.  Orr,  doing 
business  as  Orr  Drug-  Co.,  defendants.  Affidavit  of 
H.  C.  Fuller.  Filed  Dec.  11,  1916.  Wm.  M.  Van 
Dyke,  clerk;  by  Chas.  N.  Williams,  deputy  clerk. 
Candler,  Thomson  &  Hirsch,  attorneys  and  counsellors 
at  law,  1430  Candler  Building,  Atlanta,  Ga. 


In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Di- 
vision. 

THE  COCA  COLA  COMPANY, 

Complainant, 

VERSUS 

ROSE   ORR  and   FRANK   L.   ORR,   doing  business 
as  ORR  DRUG  CO.,  or  ORR  PHARMACY, 

Defendants. 
In  Equity.     No. 
Application  for  Injunction,  &c. 
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Affidavit  of  H.  M.  Lloyd. 

State  of  California,  County  of  Los  Angeles. 

Before  me,  a  notary  public  in  and  for  said  state  and 
county,  personally  came  H.  M,  Lloyd,  who,  bein^  first 
duly  sworn  in  above-stated  case,  on  oath  deposes  and 
says  that  he  is  over  twenty-one  years  of  age,  and  re- 
sides in  the  city  of  Los  Angeles,  state  of  California. 

That  deponent  is,  and  has  been  for  some  time  past, 
familiar  with  the  product  Coca-Cola  manufactured  by 
complainant  herein,  deponent's  familiarity  with  such 
product  having  been  gained  through  consumption 
thereof. 

That  during  the  latter  part  of  August,  191 5,  H.  B. 
Pierce  of  Atlanta,  Georgia,  was  in  the  city  of  Los 
Angeles;  and  that  at  the  request  of  said  Pierce,  this 
deponent  in  conjunction  with  C.  N.  Robbins,  of  Los 
Angeles,  made  several  purchases  at  the  store  of  de- 
fendants herein,  located  corner  Twelfth  and  Maple 
streets,  in  said  city  of  Los  Angeles;  the  visits  so  made 
by  deponent  and  said  Robbins  being  as  follows  and  on 
occasions  as  named,  requests  were  made  to  be  served 
with  the  product  Coca-Cola: 

Aug.  26-1915,  11:15  a.  m.  Purchaser,  H.  M.  Lloyd. 
Witness,  C.  N.  Robbins.  Drink  served  as  and  for 
Coca-Cola,  drawn  from  4th  spigot  to  left  of  carbonated 
water  spigot,  labeled  "Coke." 

That  after  drinking  above  product,  this  deponent 
entered  into  conversation  with  Mr.  Orr,  who  was  near 
the  fountain;  and  at  the  conclusion  of  this  conversa- 
tion, deponent  called  to  said  Robbins,  asking  the  said 
Robbins  if  he  wanted  another  drink;  and  deponent  then 
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said,  "I  want  a  drink  of  Coca-Cola,"  and  Mr.  Orr  hear- 
ing this  remark,  r.cilled  to  the  dispenser  at  the  fountain 
requesting;  that  he  serve  this  deponent  with  a  Coca- 
Cola.  In  response  to  this  request  the  dispenser  then 
drew  a  product  from  the  same  container  as  drink  pre- 
viously served  deponent  as  and  for  Coca-Cola  had  been 
drawn,  and  served  same  without  explanation. 

Aug.  26-1915,  4:15  p.  m.  Purchaser,  H.  M.  Lloyd. 
Witness,  C.  N.  Robbins.  Drink  served  as  and  for 
Coca-Cola,  drawn  from  4th  spigot  left  of  carbonated 
water  spigot,  labeled  "Coke." 

Aug.  27-1915,  9:55  a.  m.  Purchaser,  H.  M.  Lloyd. 
Witness,  C.  N.  Robbins.  Drink  served  as  and  for 
Coca-Cola,  drawn  from  4th  spigot  left  of  carbonated 
water  spigot,  labeled  "Coke." 

Aug.  27-1915,  3:20  p.  m.  Purchaser,  H.  M.  Lloyd. 
Witness,  C.  N.  Robbins.  Drink  served  as  and  for 
Coca-Cola,  drawn  from  4th  spigot,  left  of  carbonated 
water  spigot,  labeled  "Coke." 

That  the  product  served  on  each  of  the  above-named 
occasions,  was  served  as  and  for  Coca-Cola,  and  with- 
out explanation;  and  was  on  each  occasion,  of  the  same 
general  appearance  and  color  as  Coca-Cola  syrup. 

Deponent  makes  this  affidavit  for  use  in  above-stated 
case.     And  further,  deponent  saith  not. 

H.  M.  LLOYD.     (Seal) 

vSworn  to  and  subscribed  before  me,  this  25th  day  of 
November,  19 16. 

(Seal)  EXIZA  P.  HOUGHTON, 

Notary  Public,  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed]  :     No.  C  63  Ec|.     In  equity.     In  the  Dist 
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Court  of  the  U.  S.,  for  the  Southern  Dist.  of  Califor- 
nia, Southern  Division.  The  Coca  Cola  Co.,  complain- 
ant, vs.  Rose  Orr  and  Frank  L.  Orr,  doin^  business  as 
Orr  Drue^  Co.,  or  Orr  Pharmacy,  defendants.  Affidavit 
of  H.  M.  Lloyd.  Filed  Dec.  ii,  1916.  Wm.  M.  Van 
Dyke,  clerk;  by  Chas.  N.  Williams,  deputy  clerk. 
Candler,  Thomson  &  Flirsch,  attorneys  and  counsellors 
at  law,  1430  Candler  Building,  Atlanta,  Ga. 


Jn  the  District  Court  of  ihe  United  States  for  the 
Southern  District  of  California,  Southern  Di- 
vision. 

THE  COCA  COLA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR  and  FRANK  L.  ORR,  doin^-  business 
as  ORR  DRUG  COMPANY,  or  ORR  PHAR- 
MACY, 

Defendants. 
In  Equity.     No. 
Application  for  Injunction,  &c. 

Affidavit  of  F.  G.  Peace. 

State  of  Georgia,  County  of  Habersham. 

Before  me,  a  notary  public  in  and  for  said  state  and 
county,  personally  came  F.  C.  Peace,  who,  being  first 
duly  sworn  in  the  above  entitled  case,  on  oath  deposes 
and  says: 

That  he  is  over  twenty-one  years  of  age  and  resides 
in  the  city  of  Atlanta,  state  of  Georgia. 

That  deponent  is  and  has  been  for  some  time  past  in 
the  employment  of  the  Coca  Cola  Company,  complain- 
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ant  herein ;  and  that  durin"-  the  time  hereinafter  re- 
ferred to  this  deponent  had  charge,  on  behalf  of  the 
complainant,  of  the  investigation  as  to  such  sales  of 
substitute  ])roducts;  and  that  deponent  continued  in 
charge  of  such  investigation  until  recently. 

That  the  records  of  complainant  showing-  that  sam- 
ples had  been  purchased  at  the  place  of  business  of 
defendants  herein  during  the  month  of  August,  1915, 
which  samples,  upon  analytical  examination  being- 
made,  were  found  not  to  be  Coca  Cola,  the  product  of 
complainant;  and  complainant  having  continued  to  re- 
ceive reports  that  a  substitute  was  being  sold  as  and 
for  its  product  by  said  defendants,  this  deponent,  dur- 
ing the  month  of  March,  191 6,  requested  George  H. 
Reed  of  the  Coca  Cola  Company  of  Los  Angeles,  Cali- 
fornia, to  have  an  investigation  made  at  the  place  of 
business  of  defendants  herein,  corner  Twelfth  and 
Maple  avenues  in  said  city  of  Los  Angeles;  that 
said  Reed,  in  accordance  with  such  request,  had  such 
investigation  made  by  O.  N.  Normandin  and  C.  N. 
Robbins  of  Los  Angeles  and  duly  reported  the  result 
of  such  investigation  to  this  deponent. 

That  on  March  24th,  191 6,  this  deponent  received  by 
express  from  Los  Angeles,  California,  three  samples 
of  a  product  of  a  dark  brownish  color,  sealed  and 
labeled  ,  and  show^ing  that  same  had  been  purchased  on 
March  nth,  14th  and  15th,  1916,  respectively,  as  and 
for  Coca  Cola  l^y  O.  X.  Normandin  in  the  presence  of 
C.  N.  Robbins  at  the  place  of  l)usiness  of  defendants 
herein. 

That  deponent,  u])on  receij^t  of  such  samples,  affixed 
thereto,  in  order  of  purchase  above  named,  the  numbers 
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''2430,"  "2431'*  and  "2432"  respectively  for  identifica- 
tion by  deponent  and  while  so  sealed  and  labeled  and 
in  the  same  condition  as  when  received,  with  the  addi- 
tion of  the  numbers  above  named,  deponent,  on  March 
28th,  1 91 6,  packed  said  three  samples  of  S3Tnp  and 
shipped  same  by  Southern  Express  to  Dr.  H,  C.  Fuller, 
Washini^ton,  D.  C,  for  analytical  examination. 

That  on  x\pril  12th,  1916,  said  Dr.  H.  C.  Fuller  re- 
ported to  deponent  that  said  samples  so  analyzed  were 
not  Coca  Cola,  the  product  of  complainant  herein. 

Deponent  states  that  he  has  examined  the  exhibits 
attached  to  the  affidavit  of  H.  C.  Fuller  in  this  case  as 
Exhibits  "C,"  "D"  and  "E"  respectively  and  that  said 
exhibits  are  the  samples  so  received  and  shipped  by 
deponent  to  said  Dr.  H.  C.  Fuller  as  hereinabove  set 
forth;  and  contain  the  same  labels  thereon  when  so 
received  and  snipped,  with  the  numbers  placed  thereon 
by  this  deponent. 

Deponent  makes  this  affidavit  for  use  in  above  stated 
case.    And  further  deponent  saith  not. 

F.  C.  PEACE. 

Sworn  and  subscribed  before  me  this  30th  dav  of 
October,  1Q16. 

(Seal)  PLUMER  DUCKETT,  N.  P. 

[Endorsed]  :  No.  C  63  Eq.  In  equity.  In  the  Dist. 
Court  of  the  U.  S.  for  the  Southern  District  of  Cali- 
fornia, Southern  Division.  The  Coca  Cola  Co.,  com- 
plainant, vs.  Rose  Orr  and  Frank  L.  Orr,  doin^  busi- 
ness as  Orr  Drug"  Co.,  or  Orr  Pharmacy,  defendant. 
Affidavit  of  F.  C.  Peace.  Filed  Dec.  11,  igi6.  Wm. 
M.  Van  Dyke,  clerk;  by  Chas.    N.   Williams,   deputy 
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clerk.      Candler,    Thomson    &    Hirsch,    attorne\^s    and 
counsellors  at  law,  1430  Candler  Building,  Atlanta,  Ga. 


In  the  District  Court  of  the  United  States  for  tlie 
Southern  District  of  California,  Southern  Di- 
vision. 

THE  COCA  COLA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR  and  FRANK  L.  ORR,  doing-  business 
as  ORR  DRUG  COMPANY,  or  ORR  PHAR- 
MACY, 

Defendants. 
In  Equity.     No. 
Application  for  Injunction,  &c. 

Affidavit  of  George  H.  Reed. 

State  of  California,  County  of  Los  Angeles. 

Before  me,  a  notary  public  in  and  for  said  state  and 
county,  personally  came  George  H.  Reed,  who,  being 
first  duly  sworn  in  above  stated  case,  on  oath  deposes 
and  says:  That  he  is  over  twenty-one  years  of  age 
and  resides  in  the  city  of  Los  Angeles.  California. 

That  deponent  is  and  has  been  for  some  time  past 
manager  of  the  Coca  Cola  Company  of  Los  Angeles, 
deponent  as  such  being  in  charge  of  the  l)ranch  factory 
of  the  Coca  Cola  Company  of  Atlanta,  Georgia,  located 
in  said  city  of  Los  Angeles. 

That  various  reports  having  been  received  by  com- 
plainant as  to  the  sale  of  other  products  by  defendants 
herein  as  and  for  Coca  Cola,  at  their  place  of  business 
in      the      citv      of      Los      Angeles,      located      corner 
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Twelfth  and  Maple  avenues,  this  deponent,  at  the  sug;- 
^estion  of  F.  C.  Peace  of  the  Coca  Cola  Company,  At- 
lanta, Georgia,  undertook  to  have  an  investigation  made 
at  the  place  of  business  of  said  defendants;  and  on  or 
about  March  nth,  1916,  this  deponent  requested  O.  N. 
Normandin  of  Los  Ano^eles  to  visit  the  store  of  de- 
fendants, accompanied  by  a  w^itness,  for  the  purpose 
of  makin.2;-  test  purchases  of  the  product  being'  sold  at 
said  place  cf  business  as  and  for  Coca  Cola,  the  product 
of  complainant.  That  said  Normandin,  in  conjunction 
with  C.  N.  Robbins,  beginning  with  March  nth,  igi6, 
called  at  said  store  on  several  occasions,  where  pur- 
chases were  made  of  such  product,  reporting  to  this  de- 
ponent as  such  investigation  progressed. 

That  on  March  nth,  14th  and  i.Sth,  191 6,  respec- 
tively, said  Normandin,  accompanied  by  C.  N.  Robbins, 
came  to  the  office  of  this  deponent,  presenting  to  this 
deponent,  on  each  of  such  occasions,  a  thermos  bottle 
containing-  syrup  of  a  dark  brownish  color  and  inform- 
ing deponent  that  same  had  been  purchased  at  the  store 
of  defendants  herein  as  and  for  Coca  Cola.  That  this 
deponent  on  each  of  such  occasions  emptied  about 
four  ounces  from  such  thermos  bottle  into  a  clean 
empty  bottle  and  in  the  presence  of  said  Normandiii 
and  Robbins,  then  securely  sealed  such  bottle  on  each 
occasion.  That  this  deponent  on  each  of  such  occa- 
sions placed,  under  the  direction  of  O.  N.  Normandin 
and  C.  N.  Robbins,  a  label  in  duplicate,  giving  full  in- 
formation as  to  the  purchase  of  such  sample,  said  Nor- 
mandin and  Robbins  then  attaching  their  signatures  to 
the  label  and  the  duplicate  thereof  on  each  occasion. 
This  deponent  on  each  of  such  occasions  attached  one 
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of  such   labels   to  the  bottle  so  sealed,   deliverini^-  the 
other  label  to  said  Normandin. 

That  this  deponent  retained  said  bottles  so  sealed  and 
labeled  in  his  possession  until  March  iSth,  igi6,  when 
this  deponent  packed  said  three  samples  and  shipped 
f^ame  while  in  the  same  condition  as  when  so  delivered 
to  deponent  and  sealed  as  above  stated  to  F.  C.  Peace. 
Atlanta,  Georoia,  by  Wells  Faro;o  Express. 

Deponent  has  examined  the  exhibits  attached  to  the 
affidavit  of  O,  N.  Normandin  in  this  case  as  Exhibits 
"A,''  "B"  and  "C"  respectively  and  that  said  exhibits 
are  the  duplicates  of  such  labels  so  attached  to  said 
bottles  as  above  described. 

That  deponent  has  examined  the  exhibits  attached 
to  the  affidavit  of  H.  C.  Fuller  in  this  case  as  Exhibits 
"C,"  "D"  and  '*E"  respectively  and  that  said  exhibits 
are  the  samples  so  obtained,  sealed  and  shipped  by  de- 
ponent as  above  set  forth;  and  now  each  contain  syrup 
of  the  same  appearance  and  color  as  that  so  placed 
therein;  as  well  as  the  original  label  placed  thereon  by 
deponent,  deponent  identifyino  such  exhibits  by  said 
labels. 

Deponent  makes  this  affidavit  for  use  in  above  case. 
And  further  deponent  saith  not. 

GEORGE  H.  REED. 

Sworn  to  and  subscribed  before  me  this  2^th  day  of 
November,  1916. 

(Seal)  ELIZA  P.  HOUGHTON, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed]  :  No.  C  63  Eq.  Tn  equity.  In  the  Dist. 
Court  of  the  U.  S.,  for  the  Southern  District  of  Cali- 
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fornia,  Southern  Division.  The  Coca  Cola  Co.,  com- 
plainant, vs.  Rose  Orr  and  Frank  L.  Orr,  doin^  busi- 
ness as  Orr  Drug^  Co.,  or  Orr  Pharmacy,  defendants. 
Affidavit  of  Geo.  H.  Reed.  Filed  Dec.  11,  1916.  Wm. 
M.  Van  Dyke,  clerk;  by  Chas.  N.  Williams,  deputy 
clerk.  Candler,  Thomson  &  Hirsch,  attorneys  and 
counsellors  at  law,  1430  Candler  Building^,  Atlanta,  Ga. 


In  the   District   Court   of   the    United  States  for  the 
Southern    District    of    California,    Southern    Di- 
vision. 
THE  COCA  COLA  COMPANY, 

Complainant, 
vs. 
ROSE  ORR   and   FRANK   L.   ORR,   doin^  business 
as  ORR  DRUG  COMPANY,  or  ORR  PHA)R- 
MACY, 

Defendants. 
In  Equity.    No. 
Application  for  Injunction,  &c. 

Affidavit  of  C.  N.  Robbins. 

vState  of  Arizona,  County  of  Yavapai. 

Before  me,  a  notary  public  in  and  for  said  state  and 
county,  personally  came  C.  N.  Robbins,  who,  beinof 
first  dulv  sworn  in  above-stated  case,  on  oath  deposes 
and  says : 

That  he  is  over  twenty-one  years  of  age,  and  re- 
sides in  the  city  of  Los  Angeles,  state  of  California. 

That  deponent  is,  and  has  been,  for  some  time  past, 
familiar  with  the  product  Coca-Cola,  manufactured  by 
complainant   herein,   deponent's   familiarity   with   such 
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jn-ocluct  having-  been  <^ained  through  consumption 
thereof. 

That  during  the  latter  part  of  August,  191 S,  H.  B. 
Pierce  of  Atlanta,  Georgia,  was  in  the  city  of  Los 
Angeles:  and  that  at  the  request  of  said  Pierce,  de- 
ponent in  conjunction  with  H.  M.  Lloyd  of  Los  Ang- 
eles, made  several  purchases  at  the  store  of  defendants 
herein,  located  corner  Twelfth  and  Maple  streets,  in 
said  city  of  Los  Angeles,  of  the  product  being  served 
at  said  store  as  and  for  Coca-Cola. 

That  deponent  has  read  the  affidavit  of  said  Lloyd 
in  this  case  as  to  such  purchases  so  made,  and  that 
same  is  true  and  correct  as  to  all  such  purchases :  and 
that  same  were  made  at  the  times,  and  in  the  manner 
therein  set  forth ;  the  product  served  on  each  of  such 
occasions  being  sold  in  response  to  calls  for  Coca-Cola, 
and  being  sold  as  and  for  Coca-Cola,  without  explana- 
tion. 

That  the  product  so  served  on  each  occasion  was  of 
the  same  general  appearance  and  color  as  Coca-Cola 
syrup. 

That  during  the  month  of  March,  igi6,  this  de- 
ponent at  the  request  of  O.  N.  Normandin  of  Los 
Angeles,  assisted  said  Normandin  in  making  purchases 
at  defendants'  place  of  business  of  the  product  being 
sold  as  and  for  Coca-Cola. 

That  deponent  has  read  the  affidavit  of  said  Nor- 
mandin in  this  case;  and  that  same  is  true  and  correct 
as  to  all  such  purchases  therein  stated  to  ha\e  bee'i 
made  in  the  presence  of  this  deponent,  and  that  each 
and  all  of  such  purchases  were  made  at  the  times,  and 
in  the  manner   therein   set   forth;   the  product  served 
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on  each  of  such  occasions  being-  of  the  same  .general 
appearance  and  color  as  Coca-Cola,  and  being  sold 
without  explanation. 

That  the  samples  stated  in  the  affidavit  of  said  Nor- 
mandin  to  have  been  purchased  in  depondent's  pres- 
ence were  so  purchased  on  March  nth,  March  14th 
and  March  15th,  igi6,  as  therein  stated;  each  of  such 
samples  being  sold  as  and  for  Coca-Cola  syrup,  and 
without  explanation  as  to  the  product  furnished. 

That  immediately  following  the  purchase  of  each  of 
such  samples,  same  were  carried  by  said  Normandin 
and  this  deponent  to  the  office  of  George  H.  Reed  of 
the  Coca-Cola  Company,  Los  Angeles,  California, 
where  said  Reed,  in  the  i^resence  of  this  deponent  and 
said  Normandin,  poured  about  four  ounces  of  such 
sample  into  a  clean  bottle,  and  while  said  syrup  was 
in  the  same  condition  as  when  purchased,  sealed  and 
labeled  said  l)ottle,  deponent  and  said  Normandin  each 
attaching  our  signatures  to  the  label  affixed  to  each  of 
such  bottles  on  each  occasion.  Deponent  and  said 
Normandin  also  affixed  our  signatures  to  duplicates  of 
each  of  such  labels. 

Deponent  has  examined  the  exhibits  attached  to  the 
affidavit  of  said  Normandin  in  this  case  as  Exhibits 
*'A,"  'T)"  and  "C,"  respectively;  and  that  said  exhibits 
are  the  duplicate  labels  so  prepared  and  signed  at  the 
time  of  sealing  and  labeling  such  bottles. 

That  deponent  has  examined  the  exhibits  attached 
to  the  affidavit  of  H.  C.  Fuller  in  this  case  as  Exhibits 
*'C,"  "D"  and  "E,"  respectively;  and  that  said  ex- 
hibits are  the  samples  so  purchased,  sealed  and  labeled ; 
and  now  each  contain  a  portion  of  svrup  of  the  same 
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appearance  and  color  as  that  so  purchased;  deponent 
identifying^  said  bottles  bv  the  labels  thereon. 

Deponent  makes  this  affidavit  for  use  in  above  stated 
case.     And  further,  deponent  saith  not. 

C.  N.  ROBBINS. 

Sworn  to  and  subscribed  before  me,  this  4th  day  of 
December,  IQ16. 

(Seal)  F.  A.  HATHAWAY, 

Notary  Public,  ^"avapai  County,  State  of  Arizona. 

My  commission  expires  June  10,  igi8. 

[Endorsed]  :  No.  C  63  Eq.  In  equity.  In  the  Dist 
Court  of  the  U.  S.  for  the  Southern  District  of  Cali- 
fornia, Southern  Division.  The  Coca  Cola  Co.,  com- 
plainant, vs.  Rose  Orr  and  Frank  L.  Orr,  doin^s:  busi- 
ness as  Orr  Drug-  Co.,  or  Orr  Pharmacy,  defendants. 
Affidavit  of  C.  N.  Robbins.  Filed  Dec.  18,  1916.  Wm. 
M.  Van  Dyke,  clerk;  by  Chas.  N.  Williams,  deputy 
clerk.  Candler,  Thomson  &  Hirsch,  attorneys  and 
counsellors  at  law,  1430  Candler  Building^,  Atlanta,  Ga. 


In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Di- 
vision. 

THE  COCA  COLA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR  and  FRANK  L.  ORR,  doine  business 
as  ORR  DRUG  COMPANY,  or  ORR  PHAR- 
MACY, 

Defendants. 

,.      _  In  Equity.    No.  C  63. 
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Affidavit  of  W.  R.  Dickinson. 

State  of  California,  County  of  Los  Ano-eles — ss. 

\X.  R.  Dickinson,  being:  first  duly  sworn,  deposes  and 
says  that  he  resides  at  Los  Angeles,  California,  and 
has  a  place  of  business  at  Third  and  Main  street  in  said 
city. 

That  he  has  never  sold  any  Coca  Cola  or  any  drink 
or  beverao-e  similar  to  Coca  Cola  to  Frank  L.  Orr, 
Rose  Orr,  or  The  Orr  Pharmacy,  situated  at  Twelfth 
street  and  Maple  avenue  in  said  city,  excepting^  one 
g^allon  of  Coca  Cola  between  December  25,  191 6,  and 
Jan.  I,  1 91 7,  to  the  best  of  my  knowledg^e  and  belief. 

W.  R.  DICKINSON. 

Subscribed  and  sworn  to  before  me  this  4th  day  of 
January,  A.  D.  191 7. 

(Seal)  EARLE  LOPEZ, 

Notary  Public,  Los  Angeles  County  and  State  of  Cali- 
fornia. 

[Endorsed]  :  No.  C-63  Eq.  In  the  United  States 
District  Court,  in  and  for  the  Southern  District  of 
California,  Southern  Division.  The  Coca  Cola  Com- 
pany, complainant,  vs.  Rose  Orr  et  al.,  defendants. 
Affidavit  of  W.  R.  Dickinson.  Filed  Jan.  5,  191 7. 
Wm.  M.  Van  Dyke,  clerk;  by  T.  F.  Green,  deputy 
clerk.  O'Melveny,  vStevens  &  Millikin,  suite  825  Title 
Insurance  Bldg.,  N.  E.  corner  Fifth  &  Springy  Sts.,  Los 
Ang-eles,  Cal. 
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/;/  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Di- 
vision. 

THE  COCA  COIA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR  and  FRANK  L.  ORR,  doino-  business 
as  ORR  DRUG  COMPANY,  or  ORR  PHAR- 
MACY, 

Defendants. 
Tn  Equity.    No.  C  63. 

Affidavit  of  Edward  Kruell. 

State  of  California,  County  of  Los  Angeles — ss. 

Edward  Kruell,  bein.s^  first  duly  sworn,  deposes  and 
says  that  he  resides  at  Los  Angeles,  California,  and  has 
a  place  of  business  at  Sixteenth  and  Grand  avenue  in 
said  city. 

That  to  the  best  of  his  knowledg^e  and  belief  he  has 
never  sold  any  syrup  of  Coca  Cola  or  any  drink  or 
beveraije  similar  to  syrup  of  Coca  Cola,  to  Frank  L. 
Orr,  Rose  Orr,  or  The  Orr  Pharmacy,  situated  at 
Twelfth  street  and  Maple  avenue  in  said  city. 

EDWARD  KRUELL. 

Subscribed  and  sworn  to  before  me  this  5th  day  of 
January,  A.  D.  191 7. 

(Seal)  A.  D.  AVERT LL, 

N^otary  Public,  Los  Anoeles  County  and  State  of  Cali- 
fornia. 

[Endorsed]  :  C-63  Eq.  Li  the  United  States  Dis- 
trict Court,  in  and  for  the  Southern  District  of  Cali- 
fornin.  vSouthern  Di\'ision.     The  Coca  Cola  Company, 
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complainant,  vs.  Rose  Orr  et  al.,  defendants.  Affidavit 
of  Edw.  Kruell.  Filed  Jan.  5,  191 7.  Wm.  M.  Van 
Dyke,  clerk;  by  T.  F.  Green,  deputy  clerk.  O'Melveny, 
Stevens  &  Alillikin,  suite  825  Title  Insurance  Bldg., 
N.  E.  corner  Fifth  &  vSpring^  Sts.,  Los  Ang-eles,  Cal 


In  t/ie  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Di- 
vision. 

THE  COCA  COLA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR  and  FRANK  L.  ORR,  doin^  business 
as  ORR  DRUG  COMPANY,  or  ORR  PHAR- 
MACY, 

Defendants. 
In  Equity.    No.  C  63. 

Affidavit  of  Frank  L.  Orr. 

State  of  California,  County  of  Los  Angeles — ss. 

Frank  L.  Orr,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  one  of  the  defendants  in  the  above- 
entitled  action;  that  he  has  read  the  bill  of  complaint 
herein  and  has  examined  the  affidavits  filed  for  an  in- 
junction against  Rose  Orr  and  this  affiant. 

This  affiant  further  says  that  the  defendant,  Rose 
Orr,  is  his  wife;  that  she  is  doing  business  and  con- 
ducting a  drug  store  and  soda  fountain  at  a  storeroom, 
being  No.  1200  Maple  avenue  in  the  city  of  Los  Ang- 
eles, namely,  at  the  corner  of  Twelfth  street  and  Maple 
avenue  in  said  city.  That  said  Rose  Orr  is  doing  busi- 
ness under  the  fictitious  name  and  style  of  the  "Orr's 
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Pharmacy."  That  she  has  comphed  with  the  laws  of 
the  state  of  Cahfornia  by  pubhcation  and  fiHn.2:  cer- 
tificate of  business  under  a  fictitious  firm  name  and  that 
she  has  been  so  conducting  said  business  since  the  3rd 
day  of  May,  191 S,  and  is  now  so  conducting^  the  same 
at  said  place.  That  this  affiant  is  employed  to  manage 
said  business  and  carry  the  same  on  by  the  defendant, 
Rose  Orr,  and  has  at  all  times  so  done. 

This  affiant  further  says  that  there  is  in  said  store  a 
soda  fountain  where  carbonated  drinks  and  other  drinks 
are  sold  to  the  public.  That  said  soda  fountain  has 
eight  spigots,  four  on  each  side  of  the  central  car- 
bonated water  spigot.  That  to  the  left  of  said  central 
carbonated  water  spigot  the  inscriptions  upon  the  said 
spigots  beginning  at  the  fourth  to  the  left  are  as  fol- 
lows:  "Lemon";  "Cream";  "W.  Cherry";  and  "Coke"; 
that  to  the  right  of  said  central  carbonated  water  spigot 
the  inscription  upon  the  said  spigots  read,  beginning 
next  to  said  central  spigot  and  reading  towards  the 
right,  as  follows:  "Root  Beer";  "Rasp'ry";  "Ginger" 
and  "Coca  Cola."  That  said  fountain  has  been  thus 
arranged  during  all  the  time  since  May,  191. S,  and 
prior  thereto  and  is  now  so  arranged.  That  a  correct 
photograph  of  the  face  of  said  fountain  is  filed  here- 
with, marked  "Defendant's  Exhibit  i,"  and  the  same 
is  hereby  referred  to  for  more  particulars  and  in  order 
to  show  the  said  fountain  with  the  said  spigots  and 
their  inscriptions  as  well  as  possible. 

That  at  all  times  the  fourth  spigot  to  the  right  of 
the  central  carbonated  water  spigot  has  been  inscribed 
as  it  is  now,  namely,  "Coca  Cola,"  and  at  all  times 
since  May,  1915,  and  all  other  times  and  at  the  present 
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time,  if  any  customer  asks  for  Coca  Cola  that  the  syrup 
to  be  carbonated  as  such  has  been  drawn  from  this 
spi.s^ot.  namely,  the  fourth  to  the  rio-ht  from  said  car- 
bonated water  spioot  and  from  no  other. 

This  affiant  expressly  says  that  he  has  never  sold 
anything-  than  Coca  Cola  for  Coca  Cola  in  said  store, 
nor  allowed  any  such  sale  to  be  made  by  any  agent  or 
clerk. 

This  affiant  further  says  that  an  enlarg-ed  photo- 
graph of  the  last  three  spigots  of  the  said  fountain 
designated  and  marked  as  above  stated  is  also  fur- 
nished herewith  to  show  the  same  more  clearly,  the 
same  being  marked  "Defendant's  Exhibit  2,"  and 
being  hereby  referred  to  for  more  particulars. 

This  affiant  further  says  that  he  has  read  a  certain 
affidavit  made  by  O.  N.  Normandin  and  dated  Novem- 
ber 25th,  1916;  that  neither  this  affiant  nor  the  said 
Rose  Orr,  doing  business  as  aforesaid,  have  ever  sold, 
or  allowed  to  be  sold,  at  said  place  of  business,  namely, 
at  the  corner  of  Twelfth  street  and  Maple  avenue,  in 
the  city  of  Los  Angeles,  any  substance  or  drink  as 
''Coca  Cola"  which  was  not  in  truth  and  in  fact  Coca 
Cola ;  that  the  syrup  of  Coca  Cola  was  alwkys  pur- 
chased by  him  and  jMirchased  from  persons  dealing 
directlv  with  the  Coca  Cola  Company  in  Los  Angeles, 
or  its  agent,  the  \\'estern  Wholesale  Drug  Company, 
and  was  in  truth  and  in  fact  Coca  Cola  syrup  and 
nothing  else  and  that  this  affiant  never,  at  anv  time, 
nor  did,  as  this  affiant  is  informed  and  believes,  Rose 
Orr,  one  of  the  defendants  herein,  ever  sell,  or  author- 
ize to  be  sold  at  his  said  place  of  business,  or  at  any 
other  place,   any  drink   as   Coca   Cola   which   was  not 
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Coca  Cola,  the  basis  and  substance  of  which,  namely, 
the  syrup  of  Coca  Cola,  had  been  purchased  from  The 
Coca  Cola  Company,  or  its  agency  in  Los  Angeles. 
This  affiant  expressly  says  that  never,  at  any  time,  did 
he  sell  or  deliver  to  any  person  or  persons,  either  the 
plaintifif  herein,  or  any  aja^ent,  servant  or  detective  of 
said  plaintifif  mentioned  in  the  complaint,  or  in  any 
affidavit  filed  with  the  complaint  herein  asking;  said 
injunction,  nor  to  any  other  i)erson,  any  of  the  syrup 
used  in  connection  with  carbonated  water  in  making; 
the  drink,  Coca  Cola,  or  any  substitute  thereof,  and 
this  defendant  says  that  he  never  authorized,  and  upon 
information  and  belief  says,  said  Rose  Orr  never  au- 
thorized the  sale  of  any  of  the  said  syrup  in  any  way 
or  manner  at  any  time  to  any  person,  and  never  knew 
of  the  same  being:  sold  and  taken  away  bv  anv  person 
and  this  affiant  believes  that  all  such  statements  in  the 
bill  of  complaint  herein,  or  in  any  affidavit  filed  herein, 
is  wholly  false. 

That  any  statement  or  statements  in  the  bill  of  com 
plaint  of  the  plaintiff.  The  Coca  Cola  Company,  or  in 
any  affidavit  filed  therewith  in  this  court  to  the  contrary 
of  said  statement,   is  wholly   false  and  based  upon   a 
misunderstanding;  of  the  facts. 

This  defendant  and  affiant  further  says  that  by  the 
affidavit  of  H.  M.  Lloyd  filed  herein  that  it  is  made  to 
appear  to  this  court  that  in  response  to  requests  for 
drink  of  Coca  Cola  that  this  affiant  called  to  the  dis- 
penser of  the  fountain  requesting-  that  he  serve  the  said 
deponent,  namely,  said  Lloyd,  with  a  Coca  Cola.  That 
the  said  Lloyd  states  that  in  response  to  said  request 
that  the  said  dispenser  drew  a  product  from  the  same 
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container  previously  served  deponent  as  and  for  Coca 
Cola.  That  said  service  was  had  on  the  26th  and  27th 
days  of  August,  igi.S,  and  that  one  C.  N.  Robbins  was 
a  witness  to  said  transactions;  that  said  affidavit  pro- 
ceeds to  state,  in  each  case,  that  said  "Drink  served  as 
and  for  Coca  Cola  was  drawn  from  4th  spi.s^ot  left  of 
carbonated  water  spigot  labeled  'Coke.'  " 

This  affiant  says  that  the  labels  upon  his  soda  foun- 
tain have  been  identical  for  at  least  six  years  last  past; 
that  the  first  spigot  to  the  left  of  the  said  carbonated 
water  spigot  has  been  and  is  now  labeled  *'Coke" ;  that 
the  fourth  spigot  to  the  right  of  said  carbonated  water 
spigot  has  been  at  all  times  and  is  now  labeled  "Coca 
Cola"  and  that  there  has  never  been  any  change  in  said 
matter  and  that  the  said  Lloyd  and  other  affiants  are 
mistaken  as  to  the  facts  in  said  case.  Affiant  again 
refers  to  "Defendant's  Exhibits  i  and  2''  filed  here- 
with, showing  the  face  of  said  fountain  and  the  said 
spigots  and  their  labels. 

This  affiant  states  that  the  bill  of  complaint  in  this 
case  was  verified  on  the  22nd  day  of  October,  1916; 
that  the  affidavit  of  O.  N.  Normandin  was  verified  on 
the  25th  day  of  November,  1916;  that  the  affidavit  of 
Charles  H.  Candler  was  verified  on  the  27th  day  of 
October,  IQ16;  that  the  affidavit  of  H.  M.  Lloyd  was 
verified  on  the  2Sth  day  of  November,  1916;  that  the 
affidavit  of  H.  B.  Pierce  was  verified  on  the  2nd  day 
of  November,  1916;  that  the  affidavit  of  S.  C.  Dobbs 
was  verified  on  the  27th  day  of  October,  1916;  that  the 
affidavit  of  George  H.  Reed  was  verified  on  the  25th 
day  of  November,  1916;  that  the  affidavit  of  Harry  C. 
Fuller  was  verified  on  the  31st  day  of  October,  191 6; 
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tliat  the  affidavit  of  F.  C.  Peace  was  verified  on  the  30th 
day  of  October,  igi6. 

This  affiant  further  says  that  the  alleged  purchases 
referred  to  in  the  affidavits  herein,  of  some  spurious 
and  inferior  drink  in  the  place  of  Coca  Cola,  were 
made  upon  the  following^  named  dates,  to-wit,  that  in 
the  affidavit  of  O.  N.  Normandin  it  is  alleged  that  the 
said  Normandin  and  one  C.  N.  Robbins  were  present 
at  the  store  of  the  said  Rose  Orr  and  that  on  March 
loth.  1916,  3  drinks  were  taken;  also  3  on  March  nth, 
IQ16;  one  on  March  14th,  1916,  and  one  on  March 
15th,  19 1 6;  that  it  is  stated  that  both  of  said  parties 
were  present  at  each  of  said  times  and  that  the  drink 
had  was  from  the  fourth  spijs^ot  at  the  left  from  the 
central  carbonated  water  spigot  of  said  soda  fountain; 
that  in  truth  and  in  fact,  when  sitting  in  front  of  said 
fountain  that  the  fourth  spigot  at  the  left  is  and  at  all 
times  has  been  marked  "Coca  Cola"  and  that  this 
affiant  believes  that  in  truth  and  in  fact  said  drink  was 
furnished  to  said  parties  from  said  spig^ot  and  this 
affiant  alle.2:es  of  his  own  knowledg'e  that  nothinof  but 
true  Coca  Cola  syrup  was  ever  placed  in  the  receptacle 
drawn  from  said  spig^ot. 

That  it  is  also  stated  in  the  affidavit  of  said  Nor- 
mandin that  on  March  nth,  14th  and  i.Sth,  1916,  that 
samples  of  syrup  were  purchased  at  said  store,  bein^ 
drawn,  as  is  alle.s^ed,  from  the  same  spii^ot,  namely,  the 
fourth  spi|2:ot  to  the  left  from  the  carbonated  water 
spic^ot.  This  affiant  expressly  says  that  he  never  sold 
svrup  from  said  fountain  to  anv  person,  nor  does  he 
knov;  of  it  havin.s:  been  sold  bv  any  person  and  he  says, 
upon  information  and  belief,  that  it  was  never  so  sold. 
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either  to  the  said  Normandin  or  Robbins,  or  any  other 
person,  but  that  if  taken  from  the  fourth  spio^ot  to  the 
left  of  the  central  carbonated  water  spio'ot  of  said 
fountain  that  in  truth  and  in  fact  the  syrup  so  pur- 
chased was  true  Coca  Cola  as  herein  stated. 

This  affiant  further  says  that  in  the  affidavit  of 
H.  M.  Lloyd  it  is  alleged  that  drinks  were  purchased 
at  said  fountain  on  August  26th,  191 5,  and  August 
27th,  191 5,  by  the  said  Lloyd  and  C.  N.  Robbins.  That 
it  is  alleged  that  said  drinks  were  taken  from  the 
fourth  spigot  to  the  left  in  said  fountain.  That  if  said 
drinks  were  so  taken  as  alleged  that  the  syrup  from 
which  the  same  was  made  was,  to  the  knowledge  of 
this  affiant,  true  Coca  Cola  and  nothing  else  and  not 
an  inferior  or  spurious  article,  nor  anything  other  than 
Coca  Cola;  this  affiant  further  says  that  in  the  affidavit 
of  H.  B.  Pierce  it  is  alleged  that  two  drinks  were  pur- 
chased at  said  fountain  on  August  26th,  1915,  and  two 
drinks  on  August  27th,  191 5,  the  said  O.  N.  Norman- 
din being  present.  That  said  drinks  were  alleged  to 
have  been  taken  from  the  fourth  spigot  to  the  left  of 
said  fountain  and  this  affiant  alleges  that  if  in  truth 
and  in  fact  said  drinks  were  so  taken  that  the  syrup 
from  which  the  same  was  made  was  Coca  Cola  syrup 
and  nothing  else. 

This  affiant  further  says  that  he  understands  from 
Brent  Martin  that  he  was  at  oiie  time  asked  by  two 
persons  to  furnish  them  with  root  beer  in  a  bottle  and 
that  he  did  so.  That  this  affiant  was  not  present  at 
said  time  and  does  not  know  in  regard  to  said  trans- 
action other  than  the  statements  made  by  said  Martin. 

This  affiant  further  says  that  he  has  heretofore  \n\v- 
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chased  Coca  Cola  syrup  from  persons  representin.g^  to 
him  that  they  purchased  the  same  from  the  Western 
Wholesale  Dru^  Company,  the  general  a^ent  in  Los 
Angeles,  as  this  affiant  is  informed  and  believes,  of  the 
Coca  Cola  Company,  the  plaintifif  herein,  namely,  from 
R.  C.  Wrede,  1200  San  Pedro  street,  Los  Angeles; 
from  Edward  Krull,  Sixteenth  street  and  Grand  avenue 
in  said  city  and  from  Dr.  Dickinson  at  Third  and  Main 
streets  in  the  city  of  Los  Angeles. 

That  this  affiant  commonly  bought  by  the  gallon, 
whereas  the  said  druggists  from  whom  he  purchased, 
bought  from  the  said  agency  of  The  Coca  Cola  Com- 
pany by  the  barrel. 

That  this  affiant  always  acted  in  said  matter,  so  far 
as  he  knew,  in  good  faith  and  never  offered  or  at- 
tempted to  ofit'er  any  other  drink  than  Coca  Cola  as 
and  for  Coca  Cola,  nor  desired  so  to  do  and  that  he 
does  not  believe  that  any  person  whatever  ever  asked 
for  Coca  Cola  at  the  store  of  the  Orr's  Pharmacy  with- 
out receiving  Coca  Cola  and  that  all  statements  to  the 
contrary  in  the  bill  of  complaint  of  the  plaintifif,  or  in 
any  affidavit  filed  herein,  is  false  and  founded  upon  a 
mistake. 

That  this  affiant  and  the  said  Rose  Orr  had  no  de- 
sire to  mislead  the  public  and  no  intention  of  so  doing 
and  that  in  truth  and  in  fact  they  have  not  so  done. 

That  this  affiant  has  never  been  requested  by  the 
plaintiff,  or  its  agents,  or  by  any  person,  to  desist  from 
the  sale  of  Coca  Cola,  or  any  product  sold  by  this 
affiant  as  Coca  Cola,  nor  has  the  said  Rose  Orr,  so  far 
as  known  to  this  affiant,  been  requested,  nor  the  said 
Orr's  Pharmacy. 
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This  affiant  further  says  that  he  is  still  selling  Coca 
Cola  at  his  said  fountain  drawn  from  the  same  spii^ot 
as  heretofore,  viz. :  the  fourth  to  the  left  of  the  car- 
bonated water  spi.jj^ot  as  you  sit  or  stand  in  front  of 
said  fountain.  That  this  affiant  himself  filled  a  bottle 
of  the  syrup  of  Coca  Cola  from  said  spigot  and  has 
marked  the  same  "Defendants'  Exhibit  3"  and  he  here- 
with files  the  same  with  the  court  in  order  to  show  the 
color  and  contents  thereof. 

And  further  affiant  saith  not. 

FRANK  L.  ORR. 

Subscribed  and  sworn  to  before  me  this  30th  day  of 
December,  igi6. 

(Seal)  SIDNEY  J.  PARSONS, 

Notary  Public  in  and  for  the  County  of  Los  Ane;-eles, 
State  of  California. 

[Endorsed]  :  Original.  No.  C  63.  In  the  District 
Court  of  the  United  States,  Southern  District  of  Cali- 
fornia, Southern  Division.  The  Coca  Cola  Company, 
complainant,  versus  Rose  Orr  &  Frank  L.  Orr,  doing 
business  as  Orr  Dru^  Company,  or  Orr  Pharmacy, 
defendants.  In  equity.  Affidavit  of  Frank  L.  Orr. 
Filed  Jan.  5,  191 7.  Wm.  M.  Van  Dyke,  clerk;  by 
T.  F.  Green,  deputy  clerk.  S.  J.  Parsons,  atty.  for 
Frank  L.  Orr. 
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/;;  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Di- 
vision. 

THE  COCA  COLA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR  and  FRANK  L.  ORR,  doing-  business 
as  ORR  DRUG  COMPANY,  or  ORR  PHAR- 
MACY, 

Defendants. 
In  Equity. 

Affidavit  of  R.  C.  Wrede. 

State  of  California,  County  of  Los  Ang-eles — ss. 

R.  C.  Wrede,  bein^  first  duly  sworn,  deposes  and 
says:  that  he  resides  at  Los  Ang^eles,  California: 
he  has  a  place  of  business  at  No.  1200  San  Pedro 
street  in  said  city.  That  this  affiant  has  been  in 
the  habit  of  buying  Coca  Cola  from  the  general  agent 
of  The  Coca  Cola  Company  in  the  city  of  Los  An- 
geles, namely,  The  Western  Wholesale  Drug  Company, 
having  a  place  of  business  at  Second  and  Los  Angeles 
streets  in  said  city  of  Los  Angeles. 

That  this  affiant  has  also  been  in  the  habit  of  selling 
to  different  dealers  and  druggists  Coca  Cola  by  the 
gallon,  this  affiant  having  purchased  the  same  by  the 
barrel.  That  among  other  customers  of  this  ffiant 
has  been  the  Orr  Pharmacy,  conducted  or  managed 
by  Frank  L.  Orr,  the  said  place  of  business  of  said 
Orr  Pharmacv  being  at  Twelfth  street  and  Maple 
avenue  in  the  said  city  of  Los  Angeles.  That  this 
affiant  has   sold   considerable   amounts   of   Coca    Cola 
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to  the  said  Orr  Pharmacy  for  a  number  of  years  last 
past  and  since  about  19 14  or  January,  1915. 

This  affiant  is  positive  that  the  product  sold  to  the 
said  Orr  Pharmacy  by  him  was  the  syrup  of  Coca 
Cola. 

And  further  this  affiant  saith  not. 

R.   C.   WREDE. 

Subscribed  and  sworn  to  before  me  this  29th  day  of 
December,  1916. 

(Seal)  SIDNEY  J.  PARSONS, 

Notary  Public  in  and  for  the  County  of  Los  Ang^eles, 
State  of  California. 

[Endorsed]:  Original.  No.  C  63.  In  the  District 
Court  of  the  United  States,  Southern  District  of  Cali- 
fornia, Southern  Division.  The  Coca  Cola  Company, 
complainant,  versus  Rose  Orr  &  Frank  L.  Orr,  doing 
business  as  Orr  Drug  Company  or  Orr  Pharmacy.  In 
Equity.  Affidavit  of  R.  C.  Wrede.  Filed  Jan.  5,  1917- 
Wm.  M.  Van  Dyke,  clerk;  by  T.  F.  Green,  deputy. 
S.  J.  Parsons,  atty  for  defendants. 


In  the  District   Court  of  the   United  States,  for  the 
Southern  District  of  California,  Southern  Division. 
THE  COCA  COLA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR  and  FRANK  L.  ORR,  doing  business  as 
ORR  DRUG  COMPANY  or  ORR  PHAR- 
MACY, 

Defendants. 
In  Equity.    No.  C  63.  J 
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Affidavit  of  George  Carman  and  Paul  Sharp. 

State  of  California,  County  of  Los  Angeles, — ss. 

Geors^e  Carman  and  Paul  Sharp,  being  first  duly 
sworn  each  for  himself  and  not  one  for  the  other,  de- 
poses and  says:  that  he  resides  in  Los  Angeles,  Cali- 
fornia; that  within  a  few  days  last  past,  at  the  in- 
stance of  »S.  J.  Parsons,  attorney  for  the  defendants 
herein,  that  he,  with  the  other  party  to  this  affidavit, 
obtained  four  samples  of  Coca  Cola  from  different 
druggists  in  the  city  of  Los  Angeles,  as  follows : 

Sample  No.  i  from  Weaver's  Pharmacy,  Store  No. 
2,  situated  at  the  corner  of  Vernon  and  South  Park 
avenues  in  said  city. 

Sample  No.  2  from  the  Model  Pharmacy,  situated 
at  6230  South  Main  street  in  said  city  of  Los  Angeles. 

Sample  No.  3  from  Amundson  Drug  Co.,  situated 
at  the  corner  of  61  st  street  and  Moneta  avenue  in  said 
city. 

Sample  No.  4  from  R.  W.  Lewis,  druggist.  His 
store  is  situated  at  the  corner  of  7th  street  and  Central 
avenue  in  said  city  of  Los  Angeles. 

These  affiants  further  sav  that  the  said  druggists, 
from  whom  said  samples  were  obtained,  claim  to  have 
purchased  the  said  syrup  as  follows: 

That  said  samples  Nos.  i  and  4  are  claimed  to  have 
been  purchased  from  the  Western  Wholesale  Drug 
Company  in  the  citv  of  Los  Angeles,  which  company, 
as  these  affiants  are  informed  and  verily  believe,  is 
the  distributing  agent  in  said  city  of  Los  Angeles  for 
The  Coca  Cola  Company,  the  plaintiff  herein ;  these 
affiants  say,  upon,  information  and  belief,  that  said 
statement  is  correct. 
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These  affiants  further  say  that  the  said  samples 
Nos.  2  and  3  were  purchased  by  said  dru^.^ists  from 
the  Brunswig-  Drug-  Company,  at  501  South  Main 
street  in  said  city  of  Los  Angeles. 

These  affiants  further  say  that  said  samples  were 
thereupon,  as  these  affiants  are  informed  and  believe, 
taken  to  the  following  named  analytical  chemists, 
namely,  samples  Nos.  i  and  2,  purchased  as  aforesaid, 
were  taken  to  Arthur  R.  Maas,  326  San  Pedro  street, 
in  the  city  of  Los  Angeles  for  analysis;  and  said 
samples  Nos.  3  and  4  were  taken  to  Smith,  Emery  & 
Co.  at  245  South  Los  Angeles  street,  in  said  city  for 
analysis. 

These  affiants  further  say,  upon  information  and 
belief,  that  said  syrups  were  analyzed  by  said  chemists 
and  reports  made  thereon  at  the  instance  of  the  attorney 
for  defendants  herein,  and  that  the  said  chemists  re- 
ported thereon  on  January  2nd,  191 7.  That  copies 
of  the  reports  of  said  chemists  are  hereto  annexed, 
marked  ''Defendants'  Exhibits  4  and  5"  and  the  same 
are  hereby  referred  to  and  made  a  part  hereof. 

These  affiants  further  say  that  there  is  presented 
to  the  court  herewith  four  certain  bottles,  marked 
''Sample  No.  i'*;  ''Sample  No.  2";  "Sample  No.  3";  and 
"Sample  No.  4."  said  syrup  in  said  bottles  being  taken 
from  the  identical  bottles  which  were  obtained  from 
the  said  druggists  herein  mentioned  and  correspond- 
ing with  the  said  analysis  so  made  by  said  chemists 
and  marked  Nos.  i,  2,  3  and  4  as  herein  stated,  said 
product  having  been  purchased  as  herein  stated  as  and 
for  Coca  Cola  and  the  analysis  of  which  is  presented 
herewith.     That  said  bottles  are  also  marked  ''Defend- 
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ants'  Exhibits  *6,'   */,'   '8'  and   'y'  ''   for   identification. 
And  further  these  affiants  say  not. 

GEORGE  CARMAN. 
PAUL  SHARP. 
Siibscril)ed  and  sworn  to  ])efore  me  this  3rd  day  of 
January,  1917. 

(vSeal)  SIDNEY  J.  PARSONS, 

Notary  Public  in  and  tor  the  County  of  Los  Angeles, 
State  of  California. 

(DEFENDANT'S  EXHIBIT  '-4'') 

(Letterhead  of  Arthur  R.  Maas,  analytical  and  manu- 
facturing' chemist  with  headings  on  the  side.) 

Los  Angeles,  Cal.,  Jan.   2,    191 7. 
Air.  Sidney  J.  Parsons, 
Los  Angeles,  Cal. 
Dear  Sir: 

I  submit  below  the  results  of  a  chemical  analysis  or 
two  samples  of  Coca  Cola,  sample  No.  i  purchased 
from  Weaver's  Pharmacy,  4400  South  Park  Ave., 
store  number  2;  sample  No.  2  purchased  from  the 
Model  Pharmacy,  6230  So.  Main  St. 

The  results  of  these  analyses  show  that  Coca  Cola  is 
not  uniform. 

Yours  very  truly, 

ARTHUR  R.   MAAS. 
ARM:  C 

Enc.  ' 
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ANALYSIS. 

Sample  #i 

Specific  gravity i.267@64^F 

Phosporic  acid  (P20S) 211%  by  weight 

Caffeine 181% 

Sample  #2 

Specific  gravity i. 262(^64^% 

Phosporic  acid   (P205) 209%  by  weight 

Caffeine 194 

(DEFT'S  EXHIBIT  "5") 

(Letterhead  of  Smith,  Emery  &  Company.) 
Los  Angeles 

Date,  Jan.  2,   igi/. 
Labratory  No.  16287-88. 
Sample  syrups. 

Received  1 2-23-1 91 6.     Marked  (See  below.) 
Submitted  by  Sidnev  J.  Parsons,  attorney,  Los  An- 
geles, Cal. 

Determinations. 

Lab.  No 18287  18288 

Mark    #3  #4 

Specific    gravity     ..1.265  1.214 

Caffeine 1 108%  .0988% 

.64     grains  per     .55     grains  per 
fluid  ounce  fluid  ounce 

Phosphoric 

acid    (H3PO4)    .259%  .237% 

1.43     grains  per   1.31     grains  per 
fluid  ounce  fluid  ounce 

Respectfully  submitted, 
(Seal)  SMITH,  EMERY  &  CO., 

Chemists  &  Chemical  Engineers. 
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[Endorsed]:  Original.  No.  C  63.  In  the  District 
Court  of  the  United  vStates,  Southern  District  of  Cali- 
fornia. The  Coca  Cola  Company,  complainant,  versus 
Rose  Orr  i^  Frank  L.  Orr,  doing-  business  as  Orr 
Drug-  Company  or  Orr  Pharmacy,  defendants.  In 
Equity.  Affidavit  of  Georg-e  Carman  and  Paul  Sharp. 
Filed  Jan.  5,  191 7.  \Vm.  M.  Van  Dyke,  clerk;  by 
T.  F.  Green,  deputy  clerk.  S.  J.  Parsons,  attorney  for 
defendants. 


hi  the  District   Cowf   of  the   United  States,   for  the 
Southern  District  of  California,  Southern  Division. 
THE  COCA  COLA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR  and  FRANK  ORR,  doing  business  as 
ORR  DRUG  COMPANY  or  ORR  PHAR- 
iMACY, 

Defendants. 
In  Equity. 

Affidavit  of  Brent  Martin. 

State  of  California,  County  of  Los  x'\noeles, — ss. 

Brent  Martin  being  first  duly  sworn  says :  that  he  is 
the  identical  Brent  Martin  mentioned  in  the  affidavit 
of  O.  N.  Norm.andin  and  sworn  to  on  the  2Sth  day  of 
November,  1916,  and  in  the  Exhibits  "A,"  "B"  and 
"C"  annexed  thereto. 

That  this  affiant  was  formerly  in  the  employ  of  Frank 
Orr, 

This  affiant  says  that  never,  to  his  knowledge,  did 
he,   while   in   the   em])loy   of   the   said   Orr,   or   anyone 
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else,  sell  either  to  the  said  O.  N.  Normandin  or  to  C. 
N.  Robbins,  or  to  anyone  else,  Coke,  or  any  other 
drink  or  substance  as  and  for  Coca  Cola.  If  any  such 
thing;  ever  occurred,  which  this  affiant  does  not  believe, 
that  it  was  a  mere  error  or  mistake.  That  he  never 
intended  so  to  do  and  never  was  instructed  so  to  do, 
either  by  Orr  or  anyone  else  and  that  the  said  Nor- 
mandin is  mistaken  in  his  statements  made  in  regard 
thereto. 

This  affiant  further  says  that  he  was  well  acquainted 
with  the  soda  fountain  in  the  drug  store  of  the  de- 
fendants Rose  Orr  and  Frank  Orr  situated  at  the 
corner  of  Twelfth  street  and  Maple  avenue  in  the  city 
of  Los  Angeles.  That  the  carbonated  water  spigot, 
through  which  the  drinks  drawn  from  the  fountain  are 
carbonated,  is  in  the  middle  of  the  fountain;  that  the 
first  spigot  to  the  right  of  said  water  spigot  was 
labeled  "Coke"  and  that  the  fourth  spigot  to  the  left 
of  said  carbonated  water  spigot  was  labeled  "Coca 
Cola."  That  this  was  true  during  all  the  time  this 
affiant  worked  in  said  store. 

That  this  affiant  never  knew  anyone  at  said  store  to 
sell  something  else  in  place  of  Coca  Cola  and  he  does 
not  believe  that  any  such  thing  occurred  at  any  time 
and  that  this  affiant  most  certainly  did  not. 

This  affiant  further  says  that  he  never  sold  syrup, 
either  Coca  Cola,  Coke,  or  any  other  syrup  contained 
in  said  fountain  to  any  person  to  be  carried  away 
from  the  store,  but  only  sold  carbonated  drinks  in  the 
usual  way,  as  is  done  at  said  fountains,  the  same  to  be 
drank  upon  the  premises  and  he  never  remembers  to 
have  filled  anv  thermos  l)ottle  for  the  said  Normandin, 
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or  anyone  else,  except  at  one  time  with  root  beer, 
and  he  is  confident  that  lie  would  have  remembered 
the  fact  had  such  a  strange  and  unusual  request  been 
made  of  him.  That  the  said  Normandin  is  certainly 
mistaken  in  said  matter  so  far,  at  any  rate,  as  this 
affiant  is  concerned  and  this  affiant  never  knew  anyone 
employed  in  said  store,  while  he  was  there,  to  sell 
syrup  from  the  fountain  to  be  taken  away  from  the 
store,  nor  did  he  ever  hear  that  such  a  thing  had  been 
done  until  this  fact  was  called  to  his  attention  by  the 
affidavits  in  this  case,  except  that  at  one  time  he  sold 
some  root  beer  to  be  carried  away. 

And  further  affiant  saith  not. 

BRENT    MARTIN. 

Subscribed  and  sworn  to  before  me  this  28th  day  of 
December,  1916. 

(Seal)  SIDNEY  I.  PARSONS, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed]  :  Original.  In  the  District  Court  of 
the  United  States,  Southern  District  of  California, 
Southern  Division.  The  Coca  Cola  Company,  com- 
plainant, versus  Rose  Orr  and  Frank  Orr,  doing 
business  as  Orr  Drug  Company  or  Orr  Pharmacy, 
defendants.  In  Equity.  Affidavit  of  Brent  Martin. 
Filed  Jan.  5,  1917.  Wm.  M.  Van  Dyke,  clerk;  by 
T.  F.  Green,  deputy  clerk.  S.  J.  Parsons,  attorney  for 
Frank  Orr. 
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In  the  District   Court   of  the   United  States,   for  the 
Soxtthern  District  of  California,  Southern  Division. 
THE  COCA  COLA  COMPANY, 

Complainant, 
vs. 
ROSE  ORR  and  FRANK  L.  ORR,  doing-  business  as 
ORR    DRUG    COMPANY    or    ORR    PHAR- 
MACY, 

Defendants. 

Affidavit  of  Rose  Orr. 

State  of  California,  County  of  Los  Angeles, — ss. 

Rose  Orr,  being'  first  duly  sworn,  deposes  and  says 
that  she  is  one  of  the  defendants  in  the  above  entitled 
action;  that  she  is  the  owner  and  proprietor  of  Orr's 
Pharmacy,  situated  at  No.  1200  Maple  avenue,  in  the 
city  of  Los  Angeles,  California,  namely  at  the  corner 
of  I2th  street  and  Maple  avenue  in  said  city;  that  she 
has  owned  said  business  since  May,  191 5,  and  has 
done  business  under  the  fictitious  name  of  Orr's  Phar- 
m.acy,  being  authorized  so  to  do  pursuant  to  law  in 
compliance  with  the  statutes  of  the  state  of  Califor- 
nia. 

That  she  has  knowledge  of  the  complaint  in  this 
matter  and  the  affidavits  therein. 

This  affiant  says  that  said  business  has  been  con- 
ducted for  her  by  her  agent  and  manager,  Frank  L. 
Orr,  her  husband;  that  the  said  Frank  L.  Orr  is  also 
one  of  the  defendants  herein. 

This  affiant  says  that  she  has  little  or  nothing  to  do 
with  the  conduct  of  said  business  and  is  seldom  at  said 
store,  but  that  she  knows  in  regard  to  the  facts  in  this 
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Cr'ise   from  observation  and    from   inquiry  of  her   said 
manager  and  aoent,  Frank  L.  Orr. 

Tliis  affiant  expressly  states  that  she  has  never  au- 
thorized her  said  a.s^ent,  Frank  L.  Orr,  or  any  person 
in  her  employ  to  sell  any  product  at  the  soda  fountain 
in  said  store  as  and  for  Coca  Cola  which  was  not 
in  truth  and  in  fact  Coca  Cola,  and  that  if  any  such 
thing  has  been  done,  which  this  affiant  does  not  believe, 
it  was  done  without  her  knowledge  or  consent. 

This  affiant  says  that  she  is  acquainted  with  the 
statements  made  by  the  said  Frank  L.  Orr  in  his 
affidavit  herein  and  is  acquainted  with  the  allegations 
of  the  ansv\'er  herein,  verified  by  herself,  and  that  she 
verily  believes,  upon  information  and  belief,  that  all 
the  allegations  in  said  answer  and  in  the  said  affidavit 
of  said  Frank  L   Orr  are  true. 

This  affiant  has  no  further  knowledge  as  to  the  mat- 
ters in  dispute  herein ;  and  further  affiant  saith  not. 

ROSE  ORR. 

Subscribed  and  sworn  to  before  me  this  30th  day  of 
^ofh  December.   1Q16. 

(Seal)  SIDNEY  J.  PARSONS, 

Notary  Public  in  and  for  Los  Angeles  County,  State 
of  California. 

[Endorsed]:  Original.  No.  C  63.  In  the  District 
Court  of  the  United  States,  Southern  District  of  Cali- 
fornia, Southern  Division.  The  Coca  Cola  Company, 
complainant,  versus  Rose  Orr  &  Frank  L.  Orr,  doing 
business  as  Orr  Drug  Company  or  Orr  Pharmacy.  In 
Equity.  Affidavit  of  Rose  Orr.  Filed  Jan.  5,  191 7. 
Wm.  IVI.  \^an  Dyke,  clerk;  by  T.  F.  Green,  deputy 
clerk.    S.  J.  Parsons,  atty.  for  defendants. 
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In  the  District  Court  of  tlie  United  States  for  the 
Southern  District  of  California,  Southern  Di- 
vision. 

THE  COCA  COLA  COMPANY, 

Complainant, 

V. 

ROSE  ORR  and   FRANK   I..   ORR,   doin^  business 

as  ORR  DRUG  CO.,  or  ORR  PHARMACY, 

Defendants. 
In  Equity.    No.  C  63. 

Affidavit  of  W.  B.  Pinney. 

State  of  California,  County  of  Los  An^^eles — ss. 

W.  B.  Pinney,  bein^  first  duly  sworn,  deposes  and 
says :  That  he  is  and  at  all  times  herein  mentioned  has 
been  employed  as  chief  clerk  for  the  law  firm  of  O'Mel- 
veny,  Stevens  &  Millikin,  counsel  for  the  complainant 
herein;  that  on  the  8th  day  of  February,  191 7,  affiant 
tendered  and  offered  to  S.  J.  Parsons,  Esq.,  counsel  for 
defendants  herein,  in  the  office  of  said  S.  J.  Parsons, 
Esq.,  the  sum  of  two  dollars  and  eis^hty  cents  ($2.80) 
lawful  money  of  the  United  States,  said  sum  beino-  tho 
amount  of  the  defendants'  clerk's  costs  herein. 

That  said  S.  J.  Parsons,  Esq.,  did  then  and  there  re- 
fuse to  accept  said  sum. 

Affiant  further  states  that  on  the  9th  day  of  Febru- 
ary, 191 7,  he  requested  said  S.  J.  Parsons,  Esq.,  to 
tell  affiant  how  much  defendants'  taxable  costs  other 
than  said  sum  of  two  dollars  and  ei.^"hty  cents  ($2.80) 
hereinabove  referred  to,  amounted  to  and  that  said 
S.  J.  Parsons,  Esq.,  did  then  and  there  refuse  to  ^ive 
affiant  this  information. 

W.  B.  PINNEY. 
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Subscribed  and  sworn  to  before  me  this  9th  day  of 
February,  191 7. 

(Seal)  NELLIE  LEMERT, 

Notary  Public  in  and  for  the  County  of  Los  An,2:eles, 
State  of  California. 

[Endorsed]  :  No.  C  63.  In  the  United  States  Dis- 
trict Court,  in  and  for  the  Southern  District  of  Cali- 
fornia, Southern  Division.  The  Coca  Cola  Company, 
complainant,  v.  Rose  Orr  and  Frank  L.  Orr,  doinp; 
business  as  Orr  Drug:  Co.,  or  Orr  Pharmacy,  defend- 
ants. Affidavit.  Filed  Feb.  9,  191 7.  Wm.  M.  Van 
Dyke,  clerk;  by  R.  S.  Zimmerman,  deputy  clerk. 
O'Melveny,  Stevens  &  Millikin,  suite  825  Title  Insur- 
ance Bld^,,  N.  E.  corner  Fifth  &  Spring-  Sts.,  Los 
Angeles,  Cal.,  attorneys  for  complainant. 


At  a  stated  term,  to-v/it,  the  July  term,  A.  D.,  1916, 
of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court 
room  thereof,  in  the  city  of  Los  Ang^eles,  on 
Friday,  the  fifth  day  of  January,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  sixteen. 
Present:  The  Honorable  Benjamin  F.  Bledsoe, 
district  judge. 
THE  COCA  COLA  COMPANY, 

Complainant, 
vs. 
ROSE  ORR,  et  al, 

Defendants. 
In  Equity.     No.  C  63. 
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Copy  of  Minute  Order. 

This  cause  comin,:^-  on  this  day  to  be  heard  under  and 
pursuant  to  the  order  heretofore  made  and  entered 
herein  that  defendants  show  cause  why  an  injunction 
pendeuie  life  should  not  be  issued  herein  pursuant 
to  the  prayer  of  the  bill  of  complaint;  H.  M.  Stevens, 
Hsc!,  appearing-  as  counsel  for  complainant,  Sidney  J. 
Parsons,  Esq.,  appearing-  as  counsel  for  defendants; 
and  said  rule  to  shew  cause  and  application  for  injunc- 
tion having  been  argued,  in  opposition  thereto,  by 
Sidney  J.  Parsons,  Esq.,  appearing  as  counsel  for 
defendants;  and  said  rule  to  show  cause  and  applica- 
tion for  injunction  having  been  arg^ued,  in  opposition 
thereto,  by  Sidney  J.  Parsons,  Esq.,  of  counsel  for 
defendants ;  and  defendants  having  offered  certain 
exhibits,  which  are  admitted  in  evidence  in  their  be- 
half, to-wit:  Deft.  Ex.  A,  photograph  of  stand  and 
dispenser,  label  Frank  L.  Orr,  druggist,  12th  street 
and  Maple  avenue.  Los  Angeles;  Deft.  Ex.  B,  photo- 
graph of  same  stand  and  dispenser  as  that  photo- 
graphed in  Deft.  Ex.  A,  with  fountain  attached,  etc.; 
Deft.  Ex.  C,  bottle,  containing-  fiuid  from  Weaver's 
Pharmacy  Store  No.  2,  Vernon  and  Park  avenues; 
Deft.  Ex.  D,  bottle  containing  fluid  from  Model 
Pharmacy,  6230  vSouth  Main  street;  Deft.  Ex.  E,  bottle 
containing  fluid  from  source  not  indicated;  Deft.  Ex. 
F,  bottle  containing  fluid  from  Smundson  Drug  Com- 
pany, 6 1  St  and  Moneta  avenue;  and  Deft.  Ex.  G,  bottle 
containing  fluid  from  R.  \V.  Lewis,  druggist,  7th  St. 
and  Central  avenue ;  and  said  rule  to  show  cause  and 
application  for  injunction  having  been  further  argued, 
in  support  thereof,  l)y  Tl.  M.  Stevens,  Esq.,  of  counsel 


Rose    Orr   and   Frank    J..    Orr.  87 

for  complainant;  it  is  by  the  court  ordered  that  com- 
plainant's application  for  an  injunction  as  prayed  for 
be,  and  the  same  hereby  is  denied,  without  prejudice  to 
its  renewal,  if  complainant  shall  be  so  advised>  and  it 
is  further  ordered  that  the  order  to  show  cause  and 
temporary  restrainino^  order  herein  be,  and  the  same 
hereby  is  vacated,  set  aside  and  dissolved. 

[Endorsed]:  No.  C  63.  Equity.  United  States 
District  Court,  Southern  District  of  California,  South- 
ern Division.  Coca  Cola  Company,  complainant,  vs. 
Rose  Orr,  et  al.,  defendants.  Copy  of  Minute  Order. 
Filed  Feb.  17,  1Q17.  Wm.  M.  Van  Dyke,  clerk;  by 
,  deputy  clerk. 


In   the  Dislrict  Court   of  the    United  States,   for  the 
Southern  District  of  California,  Southern  Division. 
THE  COCA  COFA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR  and  FRANK  L.  ORR,  doing-  business  as 
ORR  DRUG  CO..  or  ORR  PHARMACY, 

Defendants. 
In  Equity. 

Application  for  Injunction  and  Upon  Motion  to  Dismiss 

Plaintiff's  Bill. 

State  of  California,  County  of  Los  Ano^eles, — ss. 

vSidney  J.  Parsons,  lieing-  first  duly  sworn,  deposes 
and  says :  that  he  is  the  attorney  and  counsel  for  the 
defendants  in  the  above  entitled  action;  that  this  action 
is  one  for  an  injunction  and  was  be^un  or  filed  on  the 
I2th  day  of  December,   1916;  that  an  order  to  show 
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cause  why  a  preliminary  injunction  should  not  be  issued 
herein  was  issued  therein  and  said  matter  was  set 
for  hearing-  on  the  i8th  day  of  December,  igi6;  that 
said  motion  for  preHminary  injunction  was,  by  the 
court,  continued  to  be  heard  on  the  2nd  day  of  Janu- 
ary, 1917. 

That  said  matter  was  taken  up  at  said  time  before 
the  Hon.  Benjamin  F.  Bledsoe,  one  of  the  judjs^es  of 
said  court,  and  the  same  was  heard  upon  the  bill 
of  complaint;  the  answer  of  said  defendants;  and 
numerous  affidavits  and  exhibits;  in  connection  there- 
with, and  said  cause  was  fully  arg"ued  on  the  part  of 
the  said  plaintiff  and  submitted  to  the  court;  that 
thereupon  and  after  said  hearing  the  court  entered  its 
interlocutory  decree,  or  its  decretal  order,  denying  the 
said  plaintiff's  motion  and  application  for  a  preliminary 
injunction,  but  permittins:  the  said  plaintiff  to  renew 
said  motion  if  so  advised  at  any  time;  and  this  affiant 
further  says  that  thereby  and  bv  said  decretal  order 
or  interlocutory  decree  the  said  court  j2;-ranted  to  the 
said  defendants  a  permissive  injunction  or  right  to 
continue  their  business  without  the  interference  of  an 
injunction  as  asked  for  by  the  said  plaintiff. 

This  affiant  further  says  that  thereafter  and  on  the 
8th  day  of  January,  1Q17,  the  said  cause  was,  by  the 
said  plaintiff,  through  its  attorneys,  set  down  for  trial 
in  said  court  for  the  T6th  day  of  February,  191 7,  at 
10  o'clock  a.  m.  of  said  day  and  notice  of  trial,  namely, 
of  said  order  setting  said  cause  for  trial,  was  served 
upon  the  attorney  for  said  defendant  on  Januarv  23rd, 
1917. 

That   thereupon   and    immediatelv  after   the   setting- 
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v~>f  tb.e  said  cause  this  affiant,  on  behalf  of  said  defend- 
ants, be^^an  to  prepare  for  the  trial  of  said  cause.  That 
this  affiant  knows  of  his  own  knowled.2;"e  that  the 
said  order  and  permissive  ri,c:ht  or  injunction  to  con- 
tinue the  said  business  of  said  defendants  as  theretofore 
conducted  is  to  said  defendants  a  valuable  and  im- 
portant rioht  ?.nd  that  the  ri^ht  to  have  said  cause 
tried  in  said  court  is  to  said  defendants  a  valuable  and 
important  rio^ht.  That  this  affiant  has  been  informed 
by  the  counsel  and  attorney  for  plaintiff  that  if  said 
cause  is  dismissed  the  said  plaintiff  intends  to  immedi- 
ately be.e:in  an  action  in  the  Superior  Court  of  Los 
Ans:eles  county  against  the  said  defendants  upon  the 
same  identical  cause  of  action  and  state  of  facts  herein 
involved  and  that  the  purpose  of  seeking  the  dismissal 
of  this  case  is  that  the  said  plaintiff  desires  to  transfer 
said  cause  of  action  into  the  state  court. of  the  state 
of  California  and  to  prosecute  the  same  therein.  That 
this  affiant  believes  that  all  the  facts  in  said  matter 
were  before  this  court  upon  the  said  hearing  for  pre- 
liminary injunction  and  this  affiant  says  that  the  learned 
judge  who  heard  said  cause  stated  to  plaintiff's  attorney 
and  counsel  that  if  said  cause  were  submitted  to  him 
upon  the  facts  appearing  from  affidavits  and  exhibits 
before  the  court,  that  the  decision  would  be,  and  must 
be,  as  he,  the  said  judge,  viewed  the  case,  in  favor  of 
the  said  defendants. 

This  affiant  hereby  refers  to  the  bill  of  complaint 
herein;  the  answer  of  the  defendants  and  to  each  and 
all  the  affidavits,  both  of  the  plaintiff  and  said  defend- 
ants herein,  together  with  all  exhibits  annexed  to  said 
affidavits    or    filed    herein    and    makes    the    same    and 
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each  and  all  of  the  same  and  every  part  thereof  a  part 
of  this  affidavit  as  exhibits. 

This  affiant  also  refers  to  all  orders,  notices  of  motion 
and  returns  thereof  and  to  the  entire  records  in  this 
case,  and  makes  the  same  and  the  whole  thereof  a  part 
of  tin's  affidavit  as  exhibits. 

Wherefore,  the  defendants  pray  the  court  that 
plaintiff's  motion  to  dismiss  said  cause  be  denied;  or 
that  in  case  said  cause  is  dismissed  that  the  same  be 
dismissed  upon  its  merits,  and  said  defendants  will 
ever  pray. 

SIDNEY  J.  PARSONS. 

Subscribed  and  sworn  to  before  me  this  2nd  day  of 
February,  191 7. 

(Seal)  NEIL  S.  McCARTHY, 

Notary  Public  in  and  for  the  County  of  Los  Ang-eles, 
State  of  California. 

[Endorsed]:  Orig-inal.  No.  C  63.  In  the  District 
Court  of  the  United  States,  for  the  Southern  District 
of  California,  Southern  Division.  The  Coca  Cola 
Company,  complainant,  versus  Rose  Orr  and  Frank  L. 
Orr,  doing-  business  as  Orr  Drug-  Company  or  Orr 
Pharmacy,  defendants.  In  Equity.  Application  for 
Injunction  and  L^pon  Motion  to  Dismiss  Plaintiff's  Bill. 
Copy  within  rec'd  this  5th  day  of  Feb.,  1917.  Cand- 
ler, Thompson  &  Hirsch,  O'Melveny,  Stevens  &  Milli- 
kin,  Walter  K.  Tuller,  solicitors  for  complainant.  Filed 
Feb.  5,  191 7.  Wm.  M.  Van  Dyke,  clerk;  Geo.  W. 
Fenimore,  deputy.  S.  J.  Parsons,  attorney  for  de- 
fendant. 
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In  the  District   Court   of  the   United  States,   for  the 
Southern  District  of  California,  Southern  Division. 
THE  COCA  COLA  COMPANY, 

Complainant, 
vs. 
ROSE  ORR  and  FRANK  L.  ORR,  doin^  business  as 
ORR    DRUG    COMPANY    or    ORR    PHAR- 
MACY.. 

Defendants. 

Notice  of  Motion  to  Dismiss. 

To  tlie  Defendants  Above  Named  and  Sidney  J.  Par- 
sons, Their  Attorney: 
You  and  eacli  of  you  will  please  take  notice,  that  on 
Monday,  the  5th  day  of  February,  191 7,  at  the  hour 
of  ten  o'clock  a.  m.,  or  as  soon  thereafter  as  counsel 
can  be  heard,  comj^lainant  will  move  the  above  entitled 
court  for  an  order  dismissing-  said  cause  upon  the  pay- 
ment of  the  defendants'  costs  herein,  without  prejudice 
to  the  bring^inj:^-  of  another  cause  on  the  same  allej^ed 
facts  by  complainant.  Said  motion  will  be  made  on 
the  p,Tound  thai  the  defendants  do  not  seek  any  affirma- 
tive relief  in  said  cause  and  that  no  decree  has,  up  to 
the  present  time,  been  made  or  given  in  said  cause. 
Said  motion  will  be  based  on  all  the  records  and  files 
herein,  and  upon  this  notice  of  motion.     Dated  January 

.SI,   1917. 

CANDLER,    THOMPSON    &   HIRSCH, 

O'MFXVFNY,  STEVENS  &  MTLLIKIN. 

WALTER  K.  TULLER, 

Attorneys   for  Complainant. 

[Endorsed]:     Orig.     No.  C  63.     Eq.     In  the  United 
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States  District  Court,  in  and  for  the  Southern  District 
of  CaHfornia,  v^outhern  Division.  The  Coca  Cola 
Company,  complainant,  vs.  Rose  Orr  and  Frank  L- 
Orr,  doino-  business  as  Orr  Drus:  Company  or  Orr 
Pharmacy,  defendant.  Notice  of  Motion  to  Dismiss. 
Received  copy  of  the  within  Notice  this  31  day  of  Jan., 
1 91 7.  S.  J.  Parsons,  attorney  for  defendant.  Filed 
Jan.  31,  1917.  Wm.  M.  Van  Dyke,  clerk;  by  Leslie 
S.  Colyer,  deputy  clerk.  O'Melveny,  Stevens  &  Milli- 
kin,  suite  S25  Title  Insurance  Bldg.,  N.  E.  corner 
Fifth  &  Sprin^i>-  vSts..  Los  Angeles,  Cal,  attorneys  for 
complainant.     G.  W.  F. 


At  a  stated  term,  to-wit,  the  January  term,  A.  D.  191 7, 
of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court 
room  thereof,  in  the  city  of  Los  Ang'eles,  on 
Monday,  the  fifth  dav  of  February,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  seven- 
teen. Present:  The  Honorable  Oscar  A.  Trippet, 
district  jud^e. 
COCA  COLA  COMPANY, 

Complainant, 
vs. 
ROSE  ORR.  et  al, 

Defendants. 
Equity.     No.C  63. 

Copy  of  Minute  Order. 

This  cause  coming"  on  this  day  to  be  heard  on 
complainant's  motion  to  dismiss  this  cause  without 
prejudice;  Alexander  MacDonald,  Esq.,  appearino^  on 
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behalf  of  \\'alter  K.  Tuller,  Esq.,  of  counsel  for 
complainant;  Sidney  J.  Parsons,  Esq.,  appearino^  as 
counsel  for  defendants ;  and  this  cause  having  been 
continued  until  the  hour  of  2  o'clock  ]).  m.  of  this  day 
for  said  hearing-,  and  ha  vino-  been  a^ain  called  for 
the  same  at  tlie  hour  of  2  o'clock  p.  m. ;  and  counsel 
bein,^-  present  as  before ;  and  said  motion  having-  been 
aro-ued,  on  behalf  of  complainant  by  Alexander  Mac- 
Donald,  Esq.,  appearing-  as  aforesaid  on  behalf  of 
Walter  K.  Tuller,  Esq.,  of  counsel  for  complainant, 
and  on  behalf  of  defendants  by  Sidney  J.  Parsons, 
Esq.,  of  ccunsel  for  defendants ;  it  is  ordered  that 
complainant's  said  motion  to  dismiss  this  cause  without 
prejudice  be,  and  the  same  hereby  is  g-ranted  to  which 
rulinic^"  of  the  court,  on  motion  of  defendants  and  by 
direction  of  the  court,  exceptions  are  hereby  noted 
herein  on  behalf  of  said  defendants. 

[Endorsed]:  No.  C  63  Equity.  United  States 
District  Court,  Southern  District  of  California,  South- 
ern Division.  Coca  Cola  Company,  complainant,  vs. 
Rose  Orr,  et  al,  defendants.  Copy  of  Minute  Order. 
Filed  Feb.  17,  1917.  Wm.  M.  Van  Dyke,  clerk;  by 
,  deputy  clerk. 


In   tJie  District   Court    of  tlic    United  States,   for   the 
Southern  District  of  California.  Southern  Division. 
THE  COCA  COLA  COMPANY, 

Complainant, 
V. 
ROSE  ORR  and  FRANK  L.  ORR,  doing-  business  as 
ORR  DRUG  CO.  or  ORR  PHARMACY, 

Defendants. 
In  Equitv.     No.  C  63. 
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Decree  Dismissing  Bill  Without  Prejudice. 

Complainant  liavino;-  moved  the  above  entitled  court 
on  the  Sth  day  of  February,  191 7,  for  an  order  dis- 
missing- said  cause  upon  the  payment  of  defendants' 
costs  herein  without  prejudice  to  the  bring'ino;'  of 
another  suit  on  the  same  alleged  facts  by  complainant, 
and  said  motion  having"  been  argued  by  counsel  and 
the  court  havinje:  granted  said  motion,  and  it  appear 
ins"  i"o  the  court  from  the  affidavit  of  W.  B.  Pinney, 
filed  herein,  that  a  tender  and  offer  of  payment  of  the 
defendants'  clerk's  costs  herein  amounted  to  the  sum 
of  tv/o  dollars  and  eij2:hty  cents  ($2.80)  has  been  made 
to  said  defendants  throug;h  their  counsel,  S.  J.  Parsons, 
Esq.,  and  that  said  S.  J.  Parsons,  Esq.,  has  refused  to 
accept  said  sum.  and  it  further  appearing  that  said  sum 
of  two  dollars  and  eightv  cents  ($2.80)  has  been  de- 
posited with  the  clerk  of  said  court  for  the  use  and 
benefit  of  said  defendants  in  paying  said  costs,  and  it 
further  appearing  that  such  further  taxable  costs  as 
said  defendants  may  have  incurred  in  said  cause  have 
not  been  ascertained,  and  the  court  being  fully  advised 
in  the  premises. 

Now,  therefore,  it  is  hereby  ordered,  adjudged  and 
decreed  that  complainant's  bill  of  complaint  herein  be 
and  the  same  is  hereby  dismissed  without  prejudice  to 
the  bringing  of  another  suit  or  cause  of  action  by 
complainant  on  the  same  alleged  facts,  and  it  is  further 
ordered,  adjudged  and  decreed  that  defendants  do  have 
and  recover  of  complainant  their  costs  herein  incurred 
C  excepting  the  sum  of  two  dollars   and  eighty  cents 
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(vS2.8o)  liereiiiabove  referred  to)   taxed  in  the  sum  of 

$ 

Dated  Febritary  13,  191 7. 

OSCAR  A.  TRIPPET, 

Judo-e. 

Decree  entered  and  recorded  Feb.  13,  191 7.  Wm. 
M.  Van  Dyke,  clerk;  by  Geo.  W.  Fenimore,  deputy. 

[Endorsed]:  No.  C  63.  In  the  United  States  Dis- 
trict Court,  in  and  for  the  Southern  District  of  CaH- 
fornix,  Southern  Division.  The  Coca  Cola  Company, 
complainant,  v.  Rose  Orr  and  Frank  L.  Orr,  doinsf 
business  as  Orr  Drug;  Co.  or  Orr  Pharmacy,  defend- 
ants. Decree  Dismissing-  Bill  Without  Prejudice.  Re- 
ceived copy  of  the  within  Decree  this  9th  day  of 
February,  191 7.  S.  J.  Parsons,  attorney  for  defend- 
ants. Filed  Feb.  13,  191 7.  Wm.  M.  Van  Dyke,  clerk; 
Geo.  W.  Fenimore,  deputy.  O'Melveny,  Stevens  & 
Millikin,  suite  825  Title  Insurance  Bld.s:.,  N.  E.  corner 
Fifth  &  Sprinj^-  Sts.,  Los  An.e^eles,  Cal.,  attorneys  for 
complainant. 


\Miereupon,  said  bill  of  complaint  and  application  for 
injunction,  subpoena  ad  respondendum,  order  to  show 
cause  why  preliminary  injunction  should  not  issue,  an- 
swer, copy  of  order  of  court  denying  complainant's 
application  for  injunction,  etc.,  application  for  injunc- 
tion, etc.,  copy  of  order  sustaining  motion  to  dismiss 
without  ])rejudice,  and  said  decree  of  dismissal  are 
hereto  annexed;  tlie  said  decree  of  dismissal  being  duly 


96  The  Coca  Cola  Company  vs. 

sig:ned,  filed  and  enrolled  pursuant  to  the  practice  of 
said  District  Court. 

Attest,  etc. 

(Seal)  WxM.  M.  VAN  DYKE,  Clerk. 

By  T.  F.  Green, 
Deputy  Clerk. 

[Endorsed!  :  No.  C  63  Equity.  In  the  District 
Court  of  the  United  States  for  the  Southern  District 
of  California,  Southern  Division.  The  Coca  Cola 
Co.,  vs.  Rose  Orr,  ef  al,  etc.  J.  enrolled  papers. 
Filed  Feby.  17,  191 7.  Wm.  M.  Van  Dyke,  clerk;  by 
T.  F.  Green,  deputy  clerk.  Recorded  Eq.  Jl.  No.  4, 
pai2:e  376. 


In  the  District  Court  of  the   United  States,   for  the 
Southern  District  of  California,  Southern  Division. 
THE  COCA  COLA  COMPANY, 

Complainant, 

VE^RSUS 

ROSE  ORR  and  FRANK  L.  ORR,  doing-  business  as 
ORR  DRUG  CO.  or  ORR  PHARMACY, 

Defendants. 
In  Equity. 

Petition  on  Appeal. 

The  above  named  defendants,  conceiving-  themselves 

aggrieved  by  the  decree  made  and  entered  on  the 

day  of  February.  191 7,  in  the  above  entitled  cause,  dis- 
missing the  said  cause  without  prejudice,  do  hereby 
appeal  from  said  order  and  decree  to  the  United  States 
Circuit  Court  of  Appeals  of  the  Ninth  Circuit,  for 
the    reasons    specified    in    the    assignment    of    errors, 
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which  is   filed  herein,   and  said  defendants   pray  that 

this  appeal  may  be  allowed,  and  that  a  transcript  of 

record,  proceeding's  and  papers  upon  which  said  order 

was   made,    duly   authenticated,    may   be   sent   to    the 

United  »States  Circuit  Court  of  Appeals  for  the  Ninth 

Circuit. 

S.    J.   PARSONS, 

Attorney   for   Defendants. 

Dated  14th  day  of  February,  IQ17. 

[Endorsed]  :  No.  C  63.  In  the  District  Court  of  the 
United  States,  for  the  Southern  District  of  California, 
Southern  Division.  The  Coca  Cola  Company,  com- 
plainant, versus  Rose  Orr  and  Frank  L.  Orr,  doing' 
business  as  Orr  Drug'  Company  or  Orr  Pharmacy,  de- 
fendants. In  Equity.  Petition  on  Appeal.  Filed  Feb. 
14,  1917.  Wm.  M.  Van  Dyke,  clerk;  bv  R.  S.  Zimmer 
man,  deputy  clerk.  S.  T.  Parsons,  attorney  for  de- 
fendants. 


In  the  District   Court   of  the   United  States,  for  the 
Southern  District  of  California,  Southern  Division. 
THE  COCA  COLA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR  and  FRANK  L.  ORR,  doin^  business  as 
ORR  DRUG  CO.  or  ORR  PHARMACY, 

Defendant. 
In  Equity. 

Assignment  of  Errors. 

Now  on  this  14th  day  of  February,  191 7,  came  the 
defendants  by  their  counsel  and  solicitor,  Sidney  J. 
Parsons,  and  show  that  the  order  made  and  entered 
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in  the  above  entitled  cause  on  the  5th  da}^  of  February, 
IQ17,  o^rantin^-  the  motion  to  dismiss  plaintiff's  bill  of 
complaint,  and  the  decree  entered  in  said  cause  on 
the  13th  day  of  February,  191 7,  by  which  it  was  or- 
dered, adjudged  and  decreed  that  the  said  bill  of 
complaint  be  dismissed^  and  each  of  the  same,  are 
erroneous  and  unjust  to  said  defendants  and  each  of 
them  upon  the  followin^^  !2;rounds : 

First.  That  it  appears  bv  the  said  plaintiff's  bill  of 
complaint  that  this  court  has  jurisdiction  in  said 
matter,  and  the  said  plaintiff  and  complainant  so 
alleges ;  that  said  bill  of  complaint  was  one  for  in- 
junction for  unfair  trade  or  the  infringement  of  a 
copyright  by  user,  which  copyright  the  defendants 
were  charged  with  having  infringed  by  selling  some- 
thing else  as  and  for  *'Coca  Cola." 

Second.  That  the  said  plaintiff  and  complainant 
came  into  court  and  asked  for  a  preliminary  injunction 
and  filed  affidavits  and  exhibits  in  support  of  its 
motion,  and  thereby  put  the  said  defendants  to  great 
cost  and  expense  in  preparing  their  defense  herein,  and 
that  the  said  plaintiff  and  complainant  therebv  selected 
their  forum,  the  said  plaintiff  being  a  non  resident 
of  the  state  of  California,  and  the  defendants  residing 
in  said  state. 

Third.  That  said  matter  was  fully  heard  before  this 
court  and  said  jjreliminary  injunction  was  denied;  that 
thereafter  the  said  plaintiff'  and  complainant,  through 
its  attornevs  and  solicitors,  set  said  cause  for  trial  for 
February  16,  igi/;  that  thereupon  the  defendants  beg'an 
the  preparation  for  said  trial  and  were  put  to  still 
further  cost  and  expense  in  said  matter. 
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Fourth.  That  by  said  proceeding  and  trial  of  said 
motion  for  preliminary  injunction,  and  the  setting  of 
the  said  cause  for  trial,  the  said  court  in  part  deter- 
mined said  cause  and  made  therein  a  decretal  order 
sustaining  the  right  of  the  said  defendants  to  continue 
their  business  as  theretofore  conducted  until  the  fur- 
ther order  of  said  court,  or  the  final  determination  of 
said  cause,  and  that  the  said  defendants  thereby 
acquired  the  right  to  have  said  matter  so  continued 
and  to  have  said  matter  finally  determined  in  said  court 
without  being  subjected  to  litigation  in  some  other  or 
different  court  as  threatened  by  the  said  plaintiff. 

Fifth.  That  the  said  plaintifif  had  no  right,  after 
thus  proceeding  in  said  cause,  to  have  said  cause 
dismissed  and  to  harrass  said  defendants  by  an  action 
or  actions  brought  in  the  courts  of  the  state  of 
California;  that  said  proceedings  were  taken  by  said 
plaintiff  and  complainant  as  a  trifling  with  the  court, 
and  unjust  and  inequitable,  and  contrary  to  the  law  and 
the  rules  of  equity,  and  repugnant  to  the  dictates  of 
justice,  and  that  the  order  of  said  court  dismissing 
said  cause  is  contrary  to  law,  unjust  and  inequitable, 
?nd  that  the  decree  entered  in  pursuance  of  said  order 
dismissing  said  cause  is  against  law,  unjust  and  in- 
equitable. c?nd  that  the  said  defendants  should  have 
been  allowed  to  have  said  matter  heard  in  the  forum 
selected  by  the  plaintiff,  and  that  the  said  order 
and  decree  in  pursuance  thereof,  dismissing  said  cause, 
should  be  reversed,  and  that  said  court  should  retain 
jurisdiction  of  said  cause,  to  prevent  a  multiplicity  of 
suits  and  to  do  full  justice  between  said  parties. 

Wherefore  the  defendants  pray  that  said  order  and 
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decree  be  reversed  and  the  said  District  Court  of  the 

United  States  for  the  Southern  District  of  CaHfornia, 

Southern  Division,   be  directed   to   set  aside  the  said 

decree  and  order  of  dismissal  and  to  reinstate  the  said 

cause,  and  that  the  same  be  tried;  or  that  said  cause 

be  reversed  and  the  said  District  Court  be  instructed 

to   enter    a    decree   dismissing   the    said   cause   on    its 

merits,   or   that   the   Circuit   Court   of   Appeals    shall 

reverse  the  said  cause  and  render  a  proper  decree  upon 

the  record,  and  said  defendants  and  their  solicitors  will 

ever  pray. 

S.   J.   PARSONS, 

Solicitor. 

Dated  Los  Ano^eles,  Cal.,  Februarv  14th,   191 7. 

[Endorsed]  :  No.  C  63.  In  the  District  Court  of  the 
United  States,  for  the  Southern  District  of  California, 
Southern  Division.  The  Coca  Cola  Company,  com- 
plainant, versus  Rose  Orr,  and  Frank  L.  Orr,  doing 
business  as  Orr  Dru^  Company  or  Orr  Pharmacy,  de- 
fendants. In  Equity.  Assig^nment  or  Errors.  Filed 
Feb.  14,  191 7.  Wm.  M.  Van  Dyke,  clerk;  by  R.  S. 
Zimm.erman,  deputy  clerk.  S.  J.  Parsons,  attorney  for 
defendants. 


Jn  the  District  Court   of  the   United  States,   for  the 
Southern  District  of  California^  Southern  Division. 
THE  COCA  COLA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR  and  FRANK  L.  ORR,  doin^  business  as 
ORR  DRUG  CO.  or  ORR  PHARMACY, 

Defendants. 
In  Equitv. 
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Order  Allowing  Appeal  and  Fixing  Amount  of  Bond. 

It  is  hereby  ordered  that  the  petition  of  the  defend- 
ants askinf^  that  they  be  allowed  to  appeal  herein  to 
the  United  States  Circuit  Court  of  Appeals  of  the 
Ninth  Circuit,  be  and  the  same  is  hereby  g^ranted  upon 
the  said  defendants  giving  bond  in  the  sum  of  $250.00 
to  the  efifcct  that  if  the  said  defendants  in  error  shall 
prosecute  said  appeal  with  efifect  and  answer  all 
damages  and  costs  if  they  fail  to  make  their  said  appeal 
good,  then  the  said  obli^fation  to  be  void,  otherwise 
to  remain  in  full  force  and  effect:  the  said  bond  to 
be  approved  by  the  clerk  of  this  court. 

Dated  this  14  day  of  February,  191 7. 

OSCAR  A.  TRIPPET, 

[udg^e. 

[Endorsed]:  Nc.  C  63.  In  the  District  Court  of 
the  United  States,  for  the  Soutliern  District  of  Cali- 
fornia, Southern  Division.  The  Coca  Cola  Company, 
complainant,  versus  Rose  Orr  and  Frank  L.  Orr,  doing 
business  as  Orr  Drue;  Company  or  Orr  Pharmacy. 
In  Equity.  Order  Allowing  Appeal  and  Fixing  Amount 
of  Bond.  Filed  Feb.  14,  IQ17.  Wm.  M.  Van  Dyke, 
clerk:  by  R.  S.  Zimmerman,  deputy  clerk.  S.  J.  Par- 
sons, attorney  for  defendants.    Eq.  OB  239. 


In  the  Districi   Court   of  the   United  States,   for  the 
Southern  District  of  California,  Southern  Division. 
THE  COCA  COLA  COMPANY, 

Complainant, 
vs. 
ROSE  ORR  and  FRANK  L.  ORR,  doing  business  as 
ORR  DRUG  CO.  or  ORR  PHARMACY, 

Defendants. 
In  Equity. 
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Bond  on  Appeal. 

Know  all  men  by  these  presents,  that  the  United 
States  Fidelity  &  Guaranty  Company,  a  corporation 
existiniJ^  under  and  by  virtue  of  the  laws  of  the  state 
of  Maryland,  and  duly  licensed  to  transact  business 
in  the  state  of  California,  is  held  and  firmly  bound  unto 
The  Coca  Cola  Company,  complainant  in  the  above 
entitled  cause,  in  the  penal  sum  of  two  hundred  fifty 
and  no/ioo  dollars  ($250.00),  to  be  paid  to  The  Coca 
Cola  Company,  its  successors  and  assigns  and  leg^al 
representatives,  for  which  payment  well  and  truly 
to  be  made,  the  United  States  Fidelity  &  Guaranty 
Company  binds  itself,  its  successors  and  assigns  firmly 
by  these  presents. 

The  condition  of  the  above  obligation  is  such,  that 
whei  eas,  Rose  Orr  and  Frank  L.  Orr,  doinp-  business 
as  Orr  Dru^  Co.  or  Orr  Pharmacy,  defendants  in  the 
above  entitled  suit,  are  about  to  take  an  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  to  reverse  the  order  made  on  February  5th, 
191 7,  and  the  decree  made,  rendered  and  entered  on 
the  13th  day  of  February,  191 7,  by  the  United  States 
District  Court,  for  the  Southern  District  of  California, 
Southern  Division,  in  the  above  entitled  cause. 

Now  therefore,  if  the  above  named  appellants  shall 
prosecute  said  appeal  to  effect,  and  answer  all  costs 
which  may  be  adjudged  against  them,  if  they  fail  to 
make  good  their  appeal,  then  this  obligation  shall  be 
void,  otherwise  to  remain  in  full  force  and  eflfect. 
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Dated  at  Los  Ani>eles,  California,  this   Htli  day  of 
February,  191 7. 

UNITED    STATES    FIDELITY    &    GUARANTY 
COMPANY, 

(Seal)  Bv  Frank  M.  Kelsey, 


Its  Attorney  in  Fact. 


Approved   2/14 /i  7. 


TRIPPET,  Jud.^e. 
State  of  California,  County  of  Los  Ang-eles, — ;ss. 

On  this  14th  day  of  February,  in  the  year  one  thou- 
sand nine  hundred  and  seyenteen,  before  me,  Hallie  D. 
Winebrenner,  a  notary  public  in  and  for  said  county  and 
state,  residin.s^  therein,  duly  commissioned  and  sworn, 
personally  apeared  Frank  M.  Kelsey,  known  to  me  to 
be  the  duly  authorized  attorney  in  fact  of  the  United 
States  Fidelity  and  Guaranty  Company,  and  the  same 
person  Vv^hose  name  is  subscribed  to  the  within  instru- 
ment as  the  attorney  in  fact  of  said  company,  and  the 
said  Frank  M.  Kelsey  duly  acknowledged  to  me  that 
he  subscribed  the  name  of  the  United  States  Fidelity 
and  Guaranty  Company  thereto  as  principal  and  his 
own  name  as  attorney  in  fact. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  the  day  and  year  in  this 
certificate  first  above  written. 

(Seal)  HALLIE  D.  WINEBRENNER, 

Notary  Public  in  and  for  Los  Ang-eles  County,  State 
of  California. 

[Endorsed]  :  No.  C  63.  In  the  District  Court  of  the 
United  v^tates,  Southern  District  of  California,  South- 
orn  l^i\ision.  The  Coca  Cola  Company,  complainant, 
\<?.    Rose   Orr,   et   ai,   defendants       Bond   on    Appeal. 
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Filed  Feb.  14,  1Q17.  Wm.  M.  Van  Dyke,  clerk;  by 
R.  S.  Zimmerman,  deputy  clerk.  United  States  Fidelity 
and  Guaranty  Company,  Frank  M.  Kelsey,  o;-eneral 
a^ent,  700-703  Hibernian  Buildino-,  Los  Ano^eles,  Cal. 


In  the  District   Court   of  the   United  States,   for  the 
Southern  District  of  California,  Southern  Division. 
THE  COCA  COLA  COMPANY, 

Complainant, 
VERSUS 
ROSE  ORR  and  FRANK  L.  ORR,  doin^  business  as 
ORR  DRUCx  CO.  or  ORR  PHARMACY, 

Defendants. 
In  Equity. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  Said  Court: 

Sir :  Please  issue  and  prepare  for  the  transcript  on 
appeal  to  the  Circuit  Court  of  Appeals,  the  bill  of 
complaint,  answer,  the  copy  of  the  minute  order  deny- 
m^  the  preliminary  injunction,  together  with  all  affi- 
davits used  thereon,  both  by  the  plaintiff  and  the 
defendant,  a  copy  of  the  notice  of  motion  to  dismiss 
said  action,  to,s;ether  with  the  affidavit  on  the  part 
of  the  defendants  in  resisting  the  same  and  the  copy 
of  the  minute  order,  or  other  order,  dismissing-  said 
case,  and  a  copy  of  the  final  decree  dismissing-  said 
case  also  the  petition  for  order  allowing  appeal,  assig^n- 
ment  of  errors,  order  allowing  appeal  and  fixing-  bond, 
bond  on  ai)peal,  citation  on  appeal,  and  such  other  and 
further  documents  relating  to  the  said  cause  on  file, 
:-nd  that  the  same  be  sent  up  to  the  Circuit  Court  of 
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Appeals,   and   that  the  same   may   be  printed   as   the 
defendants'  transcript. 

I^s  Angeles,  Cal.,  February   14th,   191 7. 

S.  J.  PARSONS, 
Attorney  for  Defendants. 


/«   the  District   Court   of  the   United  States,   for  the 
Southern  District  of  California,  Southern  Division. 
THE  COCA  COLA  COMPANY, 

Complainant, 

VERSUS 

ROSE  ORR  and  FRANK  L.  ORR,  doing  business  as 
ORR  DRUG  CO.  or  ORR  PHARMACY, 

Defendants. 
In  Equity. 
AFFIDAVIT  OF  SERVICE. 
State  of  California,  County  of  Eos  Angeles, — ss. 

Sidney  J.  Parsons,  being  first  duly  sworn,  deposes 
and  says :  that  he  is  counsel  and  attorney  for  the  de- 
fendants in  the  above  entitled  action;  that  on  the  14th 
day  of  February,  191 7,  at  2:30  o'clock  p.  m.  of  said  day 
he  served  the  praecipe  in  the  above  entitled  action  upon 
the  solicitors  and  attorneys  for  the  plaintiff,  by  deliver- 
ing to  and  leaving  the  same  with  Messrs.  O'Melveny, 
Stevens  and  Millikin,  at  their  office,  811  to  826  Title 
Insurance  Building,  corner  of  Fifth  &  Spring  streets 
in  the  city  of  Los  Angeles,  California,  in  the  manner 
following,  to-wit,  that  a  true  copy  of  said  praecipe 
was  left  with  their  stenographer,  a  person  of  legal 
r^i^Q,  in  the  presence  of  one  of  their  clerks,  Mr.  Mac- 
donald  and  Mr.  Stevens  being  absent  from  the  office 
at  the  time;  that  thereafter  Henry  Stevens,  Esq.,  called 
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this  affiant  on  the  telephone  and  stated  that  he  preferred 
to  have  Mr  Macdonald  attend  to  the  matter.  That  this 
affiant  was  unable  to  find  Mr.  Macdonald,  but  that  said 
papers  were  left  with  the  solicitors  and  attorneys  for 
said  plaintiff  and  this  affidavit  is  made  according'ly. 

Further  this  affiant  sayeth  not. 

SIDNEY  J.  PARSONS. 

Subscribed  and  sworn  to  before  me  this  14th  day  of 
February,    1917. 

(Seal)  NEIL   S.   McCARTHY, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed]:  Orioinal.  No.  C  63.  In  the  District 
Court  of  the  United  States,  for  the  Southern  District  of 
California,  Southern  Division.  The  Coca  Cola  Com- 
pany, complainant,  versus  Rose  Orr  and  Frank  L.  Orr, 
doin^  business  as  Orr  Drug:  Company  or  Orr  Phar- 
macy, defendants.  In  Equity.  Praecipe  For  Tran- 
script of  Record.  Filed  Feb.  14,  191 7.  Wm.  M.  Van 
Dyke,  clerk ;  by  Chas.  N.  Williams,  deputy  clerk.  S.  J. 
Parsons,  attorney  for  defendants. 


In   the  District  Court   of  the   United  States,   for  the 
Southern  District  of  California,  Southern  Division. 
THE  COCA  COLA  COMPANY, 

Complainant, 

V. 

ROSE  ORR  and  FRANK  L.  ORR,  doin^  business  as 
ORR  DRUG  COMPANY  or  ORR  PHAR- 
MACY, 

Defendants. 
In  Equity.     No.  C  63.  ^ 
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Praecipe  of  Complainant  for  Additions  to  Transcript. 

To  the  Clerk  of  Said  Court : 

Sir :  Please  issue  and  prepare  and  insert  in  the 
transcript  heretofore  ordered  and  requested  by  the  de- 
fendants herein  the  following: 

I.  The  affidavit  of  W.  B.  Pinney,  filed  herein  on 
February  9,  191 7. 

CANDLER,  THOMSON  &  HIRSCH, 
O'AIELVENEY,  STEVENS  &  MILLIKIN, 
WALTER  K.  TULLER, 

Solocitors  for  Complainant. 
[Endorsed]:  Original.  No.  C  63.  In  the  United 
States  District  Court,  in  and  for  the  Southern  District 
of  California,  Southern  Division.  The  Coca  Cola 
Company,  complainant,  v.  Rose  Orr  and  Frank  L. 
Orr,  doing  business  as  Orr  Drug  Company  or  Orr 
Pharmacy.  Praecipe  of  Complainant  for  Additions  to 
Transcript.  Received  copy  of  the  within  Praecipe  this 
IQ  day  of  Febry.,  1917.  S.  J.  Parsons,  attorney  for 
defendants.  Filed  Feb.  19,  191 7.  Wm.  M.  Van  Dyke, 
clerk;  by  Leslie  S.  Colyer,  deputy  clerk.  O'Melveney, 
Stevens  &  Millikin,  suite  825  Title  Insurance  Bldg., 
N.  E.  corner  Fifth  &  Spring  Sts.,  Los  Angeles,  Cal., 
attorneys  for  complainant. 
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United  States  _i 

Circuit  Court  of  Appeals, 

FOR  THE  NINTH  CIRCUIT. 


The  Coca  Cola  Company, 

AppelUe, 
VS. 

Rose  Orr  and  Frank  L.  Orr, 
Doing  Business  as  Orr  Drug 
Co.,  or  Orr  Pharmacy, 

Appellants. 


APPELLANTS'  OPENING  BRIEF. 


S.  J.  Parsons, 
Trust  &  Sav.  Bldg.,  6th  &  Spring,  Los  Angeles, 

Attorney  for  Appellants. 
O'Melveny,  Stevens  &  Millikin  and 
Walter  K.  Tuller, 
Title  Ins.  Bldg.,  5th  &  Spring  Sts.,  Los  Angeles. 
Candler,  Thomson  &  Hirsch,  -    "^  ^^ 

Candler  Building,  Atlanta,  Georgia, 

Attorneys  for  Appftlee. 
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United  States 

Circuit  Court  of  Appeals, 

FOR  THE  NINTH  OIIUarUIT. 


The  Coca  Cola  Company, 

Appellee, 
VS. 

Rose  Orr  and  Frank  L.  Orr, 
Doing  Business  as  Orr  Drug 
Co.,  or  Orr  Pharmacy, 

Appellants. 


APPELLANTS'  OPENING  BRIEF. 


STATEMENT  OF  FACTS. 

May  It  Please  Your  Honors: 

This  is  an  appeal,  by  the  defendants,  from  an  order 
and  decree  dismissing  the  action,  without  prejudice, 
upon  motion  of  the  plaintiff  over  the  objection  of 
defendants. 

The  action  as  shown  in  the  Bill  of  Complaint  [see 
Tr.  pages  5  to  10]  is  an  action  in  equity  for  an  in- 
junction and  accounting  for  profits,  commonly  re- 
ferred to  by  lawyers  as  an  action  for  ''unfair  trade"; 
that  is   to   say,   the   plaintiff   pleads   a   trademark  by 
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user  in  the  name  of  a  beverage  known  as  "Coca  Cola" 
and  alleges  that  the  defendants — who  are  druggists — 
have  infringed  its  rights  by  selling  something  other 
than  *'Coca  Cola"  as  such. 

The  plaintiff  sets  up  in  its  Bill  of  Complaint  that 
it  is  a  corporation  existing  under  the  laws  of  the 
state  of  Georgia;  that  the  defendants  are  druggists 
in  the  city  of  Los  Angeles,  California.  The  complaint 
then  alleges:  "That  the  jurisdiction  of  this  court 
arises  by  reason  of  the  diversity  of  citizenship  of  the 
parties  hereto,  and  in  that  the  matter  here  in  dispute 
exceeds  the  sum  or  value  of  $3,000,  exclusive  of  in- 
terest and  costs."  It  alleges  that  the  plaintiff  has 
been  since  1892  the  manufacturer  of  a  beverage 
known  as  "Coca  Cola,"  and  that  it  had  established  a 
large  and  valuable  trade  therefor  in  the  citv  of  Los 
Angeles;  that  the  beverage  was  made  in  the  form 
of  a  syrup  and  mixed  with  carbonated  water,  and  in 
that  form  sold  at  soda  fountains  or  in  bottles  to  con- 
sumers. It  alleges  that  it  had  expended  large  sums  of 
money  in  advertising  this  beverage  and  that  it  was 
sold  throughout  the  United  States  and  universally 
known  to  the  trade  by  this  name.  It  then  states  that 
the  syrup  is  colored  with  caramel  and  has  a  distinctive 
color.  It  alleges  that  it  has  the  sole  and  exclusive 
right  to  use  this  name. 

In  the  sixth  paragraph  of  the  complaint  the  allega- 
tion is  made  that  the  defendants  at  their  place  of 
business  in  Los  Angeles  have  maintained  an  unfair 
competition  with  the  plaintiff,  and  that  the  defendants 
have   delivered   and  sold,   and  were  so   doing  at  the 
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time  of  the  beginning  of  the  action,  a  spurious  bev- 
erage, the  color  whereof  is  in  simulation  of  the  plain- 
tiff's as  and  for  the  carbonated  drink  made  from  plain- 
tiff's ''Coca  Cola"  syrup;  that  the  defendants  have 
thus  diverted  profits  from  the  plaintiff;  and  alleges 
that  the  plaintiff  was  without  adequate  remedy  at  law. 

The  bill  prayed  for  an  injunction  against  the  de- 
fendants, their  agents,  clerks,  etc.,  from  selling  any 
beverage  other  than  Coca  Cola  as  such;  from  market- 
ing a  product  of  similar  color.  The  prayer  also  asks 
for  accounting  of  profits  and  damages. 

The  action  was  begun  by  filing  of  this  bill  on  or 
about  December  ii,  1916.  [Tr.  page  ii.]  On  this 
latter  date  an  order  to  show  cause  why  a  preliminary 
injunction  should  not  issue  was  granted.  [Tr.  pages 
14-15.]  The  preliminary  motion  for  an  injunction 
was  made  upon  the  Bill  of'  Complaint  and  ten  affi- 
davits [see  Tr.  Index  and  Tr.  pages  25  to  64]. 

The  defendants  answered,  denying  specifically  all 
material  allegations  of  the  bill,  and  particularly  denying 
that  they  had  ever  in  any  way  or  manner  infringed 
the  rights  of  the  plaintiff  in  its  trademark  by  selling 
any  other  beverage,  whether  inferior  or  otherwise,  as 
and  for  **Coca  Cola." 

The  answer  of  the  defendants  was  supported  upon 
the  motion  by  certain  affidavits  and  exhibits,  as  shown 
by  the  record  [see  Tr.  pages  64  and  85]. 

The  motion  was  argued  before  Kon.  Benjamin  F. 
Bledsoe  on  January  2nd,  1917,  and  thereupon  an 
order  was  made  denying  the  application  for  an  in- 
junction pendente  lite,  the  order  being  dated  February 
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17,  1917-  [Tr.  pages  SG-Sy.l  On  January  8th,  1917, 
the  plaintiff  caused  the  action  to  be  set  for  trial  and 
the  same  was  set  down  for  trial  for  the  i6th  day  of 
February,  1917.  [Tr.  page  88.]  On  January  31st, 
191 7,  the  plaintiff  served  and  filed  a  notice  and  motion 
to  dismiss  the  action,  ''without  prejudice  to  the  bring- 
ing of  another  cause  of  action  on  the  same  alleged 
facts  by  complainant."  [Tr.  page  91.]  This  motion 
was  resisted  by  the  defendants,  their  attorney  filing  an 
affidavit  in  objection  to  the  motion  [see  Tr.  pages 
87-90]  and  arguing  the  matter.  The  motion  was 
heard  before  the  Hon.  Oscar  A.  Trippet  on  February 
5th,  191 7,  and  an  order  entered  on  February  17th, 
1917,  dismissing  the  cause  without  prejudice  [Tr.  pages 
92-93].  On  February  13th,  1917,  a  decree  dismissing 
the  bill  without  prejudice  was  filed  and  entered  of 
record.    [Tr.  pages  94-95.] 

The  petition  for  appeal  was  dated  February  14th, 
191 7,  and  appears  in  the  Transcript,  pages  96-97,  and 
the  order  allowing  the  appeal  appears  in  Transcript 
on  page  loi.  The  assignment  of  errors  appears  in 
the  Transcript  on  pages  97-100. 

Resisting  the  motion  to  dismiss,  the  defendant 
claimed  that  the  injunction  having  been  denied  in 
effect  permitted  them  to  continue  business  until  the 
action  was  tried,  the  action  having  been  set  down  for 
trial  by  the  plaintiff. 

The  affidavit  of  plaintiff's  attorney  stated  among 
other  things  as  follows  [Tr.  pages  87-89]  : 

*'This  affiant  further  says  that  thereafter  and  on 
the  8th  day  of  January,  191 7,  the  said  cause  was,  by 
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the  said  plaintiff,  through  its  attorneys,  set  down  for 
trial  in  said  court  for  the  i6th  day  of  February,  191 7, 
at  10  o'clock  a.  m,  of  said  day,  and  notice  of  trial, 
namely,  of  said  order  setting  said  cause  for  trial,  was 
served  upon  the  attorney  for  said  defendants  on  Janu- 
ary 23rd,  1917." 

Further  on  the  affidavit  says: 

"That  this  affiant  has  been  informed  by  the  counsel 
and  attorney  for  plaintiff  that  if  said  cause  is  dis- 
missed the  said  plaintiff  intends  to  immediately  begin 
an  action  in  the  Superior  Court  of  Los  Angeles  county 
against  the  said  defendants  upon  the  same  identical 
cause  of  action  and  state  of  facts  herein  involved,  and 
that  the  purpose  of  seeking  the  dismissal  of  this  case 
is  that  the  said  plaintiff  desires  to  transfer  said  cause 
of  action  into  the  state  court  of  the  state  of  California 
and  to  prosecute  the  same  therein." 

The  order  of  dismissal,  after  the  usual  recitations, 
is  as  follows: 

*Tt  is  ordered  that  complainant's  said  motion  to  dis- 
miss this  cause  without  prejudice  be  and  the  same 
hereby  is  granted,  to  which  ruling  of  the  court,  on 
motion  of  defendants  and  by  direction  of  the  court, 
exceptions  are  hereby  noted  herein  on  behalf  of  said 
defendants."    [Tr.  page  93.] 

The  decree  [Tr.  page  94]  reads  in  part  as  follows: 
"Complainant  having  moved  the  above-entitled  court 
on  the  5th  day  of  February,  191 7,  for  an  order  dis- 
missing said  cause  upon  the  payment  of  defendants' 
costs    herein    without    prejudice    to    the    bringing   of 
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another  suit  on  the  same  alleged  facts  by  complain- 
ant, and  said  motion  having  been  argued  by  counsel, 
and  the  court  having  granted  said  motion   *    *   * 

Now,  therefore,  it  is  hereby  ordered,  adjudged  and 
decreed  that  complainant's  bill  of  complaint  herein  be 
and  the  same  is  hereby  dismissed  without  prejudice 
to  the  bringing  of  another  suit  or  cause  of  action  by 
complainant  on  the  same  alleged  facts,  and  it  is  fur- 
ther ordered,  adjudged  and  decreed  that  defendants 
do  have  and  recover  of  complainant  their  costs  herein 
incurred." 

The  defendants  contend  that  the  action  should  either 
have  been  dismissed  upon  its  merits  or  a  dismissal 
should  have  been  denied  and  the  cause  tried. 

The  defendants'  assignments  of  error  follow: 

Assignment  of  Errors. 

The  defendants  by  their  counsel  and  solicitor,  Sid- 
ney J.  Parsons,  now  show  that  the  order  made  and 
entered  in  the  above-entitled  cause  on  the  5th  day  of 
February,  19 17,  granting  the  motion  to  dismiss  plain- 
tiff's bill  of  complaint,  and  the  decree  entered  in  said 
cause  on  the  13th  day  of  February,  191 7,  by  which  it 
was  ordered,  adjudged  and  decreed  that  the  said  bill 
of  complaint  be  dismissed,  and  each  of  the  same,  are 
erroneous  and  unjust  to  said  defendants  and  each  of 
them  upon  the  following  grounds : 

First.  That  it  appears  by  the  said  plaintiff's  bill  of 
complaint  that  this  court  has  jurisdiction  in  said 
matter,    and    the    said    plaintiff    and    complainant    so 
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alleges;  that  said  bill  of  complaint  was  one  for  in- 
junction for  unfair  trade  or  the  infringement  of  a 
trademark  by  user,  which  trademark  the  defendants 
were  charged  with  having  infringed  by  selling  some- 
thing else  as  and  for  "Coca  Cola." 

Second.  That  the  said  plaintiff  and  complainant 
came  into  court  and  asked  for  a  preliminary  injunction 
and  filed  affidavits  and  exhibits  in  support  of  its 
motion,  and  thereby  put  the  said  defendants  to  great 
cost  and  expense  in  preparing  their  defense  herein,  and 
that  the  said  plaintiff  and  complainant  thereby  selected 
their  forum,  the  said  plaintiff  being  a  nonresident  of 
the  state  of  California,  and  the  defendants  residing 
in  said  state. 

Third.  That  said  matter  was  fully  heard  before  this 
court  and  said  preliminary  injunction  was  denied;  that 
thereafter  the  said  plaintiff  and  complainant,  through 
its  attorneys  and  solicitors,  set  said  cause  for  trial  for 
February  i6,  191 7;  that  thereupon  the  defendants 
began  the  preparation  for  said  trial  and  were  put  to 
still  further  cost  and  expense  in  said  matter. 

Fourth.  That  by  said  proceeding  and  trial  of  said 
motion  for  preliminary  injunction,  and  the  setting  of 
the  said  cause  for  trial,  the  said  court  in  part  de- 
termined said  cause  and  made  therein  a  decretal  order 
sustaining  the  right  of  the  said  defendants  to  continue 
their  business  as  theretofore  conducted  until  the  fur- 
ther order  of  said  court,  or  the  final  determination  of 
said  cause,  and  that  the  said  defendants  thereby  ac- 
quired the  right  to  have  said  matter  so  continued  and 
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to  have  said  matter  finally  determined  in  said  court 
without  being  subjected  to  litigation  in  some  other  or 
different  court  as  threatened  by  the  said  plaintiff. 

Fifth.  That  the  said  plaintiff  had  no  right,  after 
thus  proceeding  in  said  cause,  to  have  said  cause  dis- 
missed and  to  harrass  said  defendants  by  an  action  or 
actions  brought  in  the  courts  of  the  state  of  California; 
that  said  proceedings  now  taken  by  said  plaintiff  and 
complainant  is  a  trifling  with  the  court,  and  unjust  and 
inequitable,  and  contrary  to  the  law  and  the  rules  of 
equity,  and  repugnant  to  the  dictates  of  justice;  and 
that  the  order  of  said  court  dismissing  said  cause  is 
contrary  to  law,  unjust  and  inequitable;  and  that  the 
decree  entered  in  pursuance  of  said  order  dismissing 
said  cause  is  against  law,  unjust  and  inequitable;  and 
that  the  said  defendants  should  have  been  allowed  to 
have  said  matter  heard  in  the  forum  selected  by  the 
plaintiff,  and  that  the  said  order  and  decree  in  pur- 
suance thereof,  dismissing  said  cause,  should  be  re- 
versed, and  that  said  court  should  retain  jurisdiction 
of  said  cause,  to  prevent  a  multiplicity  of  suits  and  to 
do  full  justice  between  said  parties. 

Wherefore  the  defendants  pray  that  said  order  and 
decree  be  reversed  and  the  said  District  Court  of  the 
United  States  for  the  Southern  District  of  California, 
Southern  Division,  be  directed  to  set  aside  the  said 
decree  and  order  of  dismissal  and  to  reinstate  the  said 
cause,  and  that  the  same  be  tried;  or  that  said  cause 
be  reversed  and  the  said  District  Court  be  instructed 
to  enter  a  decree  dismissing  the  said  cause  on  its 
merits,   or   that   the   Circuit   Court   of   Appeals   shall 
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reverse  the  said  cause  and  render  a  proper  decree  upon 
the  record,  and  said  defendants  and  their  soHcitor  will 
ever  pray.     [See  Tr.  pages  97-100.] 

LAW   POINTS. 


1. 

An  Appeal  Lies  From  an  Order  and  Decree  Allow- 
ing or  Denying  a  Motion  to  Dismiss  the  Plain- 
tiff's Bill. 

Bush   Electric   Company  v.   California   Electric 
Light  Co.,  51  Fed.  Rep.  567  (S.  C.  52  Fed. 

945)- 

2. 

To  Justify  an  Injunction  in  a  Case  of  Alleged 
Unfair  Competition,  Such  as  This,  the  Plain- 
tiff's Case  Must  Be  Clear  in  All  Respects.  The 
Plaintiff,  Upon  the  Record,  the  Bill,  Affidavit 
and  Exhibits,  Was  Met  at  Each  Point  by  the 
Defendants'  Answer,  Affidavits  and  Exhibits. 
The  Plaintiff  Utterly  Failed  to  Make  Out  a 
Case  and  the  Order  Denying  an  Injunction 
Was  Properly  Entered. 

Hanover  Mill   Co.   v.   Metcalf,   240  U.   S.  403 

(191 5)    (special  attention  is  called  to  pages 

412  to  414) ; 
Postal  Tel.  Cable  Co.  v.  Netter,  102  Fed.  Rep., 

p.  691; 
N.  Y.  Asbestos  Mfg.  Co.  v.  Ambler  Asbestos 

Air  Cell  Covering  Co.,  102  Fed.  890; 
C.  O.  Burns  v.  W.  F.  Burns  Co.,  118  Fed.  944; 
Coca  Cola  Co.  v.  Branahan,  216  Fed.  264. 
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3. 

A  Dismissal  by  an  Order  as  of  Course  Is  Not 
Known  in  the  Federal  Practice.  The  Plaintiff 
Cannot  Dismiss  Without  a  Motion  and  Notice, 
and  an  Order  of  Court. 

Electrical   Accumulator   Co.   v.   Brush   Electric 

Co.,  44  Fed.  604; 
Gregory  v.  Pike,  67  Fed.  8^,7; 
Electric  Accumulator  Co.  v.  Brush  Electric  Co., 

44  Fed.  602. 

4. 

The  Plaintiff  Will  Not  Be  Allowed  to  Dismiss  if  in 
the  Light  of  the  Proceedings  the  Defendant  Is 
Reasonably  Entitled  to  a  Decree,  and  Upon 
the  Record  the  Defendants  Were  So  Entitled, 
We  Claim. 

Chicago  and  A.  R.  Co.  v.  United  Rolling  Mill 

Co.,  109  U.  S.  713-716; 
Hershberger  v.  Blewett,  55  Fed.  170; 
Pullman  Palace  Car  Co.  v.  Central  Transf.  Co., 

171  U.  S.  146; 
Hat-Sweat  Mfg.  Co.  v.  Waring,  46  Fed.  87; 
Bank  v.  Rose,  i  Rich  Eq.  292; 
Electric  Accumulator  Co.  v.  Brush  Electric  Co., 

44  Fed.  602. 

5. 

"Decree"  and  "Decretal  Order"   Defined. 

(a)       In    Bissell    Carpet-Sweeper    Co.    v.    Goshen 
Sweeper  Co.,  72  Fed.  Rep.  554,  the  court  says: 


—13— 

"It  is  proper,  therefore,  to  assume  that  when  Con- 
gress undertook  to  enlarge  the  right  of  appeal  it  did 
so  in  the  full  light  of  the  history  of  appeals  in  equity 
causes,  and  with  a  full  appreciation  of  the  distinction 
between  interlocutory  orders  or  decrees  and  final  de- 
crees. What  the  Congress  meant  by  an  interlocutory 
decree,  granting  or  continuing  an  injunction,  is  to 
be  ascertained  by  interpreting  the  technical  terms  used 
in  the  act  according  to  their  usual  significance  in  courts 
proceeding  according  to  the  well-known  principles, 
rules  and  usages  of  courts  of  equity.  Thus,  an  appeal 
is  allowed  from  an  interlocutory  'order'  or  'decree.' 
A  preliminary  order,  by  which  no  question  is  deter- 
mined upon  the  merits,  and  no  right  established,  is 
termed  a  'decretal  order,'  in  distinction  to  an  inter- 
locutory decree,  by  zvhich  something  touching  the 
merits  is  adjudged.  Such  an  order  was  seldom  re- 
garded as  subject  to  appeal.  2  Daniell,  Ch.  PL  &  Prac. 
(Orig.  Ed.)  637.  The  author  just  cited,  at  page  6^1, 
defines  a  decree  as  'a  sentence,  or  order  of  the  court, 
pronounced  on  hearing  and  understanding  all  the  points 
in  issue,  and  determining  the  right  of  all  the  parties 
to  the  suit  according  to  equity  and  good  conscience.' 
'It  is  either  interlocutory  or  final.  An  interlocutory 
decree  is  where  the  consideration  of  the  particular 
question  to  be  determined,  or  the  further  consideration 
of  the  cause  generally,  is  reserved  till  a  future  hear- 
ing.'   Daniell,  Ch.  PI.  &  Prac.  (4th  Ed.)  986." 

(b)     Mr.  Simkins,  in  the  3rd  Edition  of  his  work 
upon   "A   Federal   Equity   Suit,"   appears   to   treat   a 
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''decretal    order"    as    the    same    as    an    interlocutory 
decree. 

(See  Simkins,  page  470  et  seq.) 

And  he  appears  to  do  the  same  in  his  definition  of 
a  decree. 

(See  Simkins,  page  581  et  seq.) 

(c)     In  Cyc,  Vol.  16,  page  471,  the  author  says: 
'^An  order  made  upon  motion  or  petition  for  the 
furtherance  of  the  suit,  without  settling  any  right  or 
liability  pertaining  to  the  substance  of  the  controversy, 
is  properly  a  decretal  order  rather  than  a  decree." 

Citing 

Haines  v.  Haines,  35  Mich.  138; 
2nd  Daniell  Ch.  Pr.  637. 

6. 

After  a  Decree  or  a  Decretal  Order,  the  Court  Will 
Not  Allow  a  Plaintiff  to  Dismiss  His  Own  Bill, 
Unless  Upon  Consent  of  the  Defendant. 

Foster's  Fed.  Prac,  Vol,  II,  Sec.  291; 
Daniell  Ch.  Prac.  (5  Am.  Ed.),  page  793; 
Cooper  V.  Lewis,  2  Phillips  Ch.  181 ; 
C.  &  A.  R.  R.  Co.  V.  Union  R.  Mill  Co.,   109 

U.  S.  703; 

Bank  v.  Rose,  i  Rich.  Eq.  (S.  C.)  294; 

Wall  V.  Crawford,  11  Paige  472; 

Pullman   Palace   Car   Co.   v.   Central   Transfer 

Co.,  49  Fed.  262; 
Am.  Bell  Tel.  Co.  v.  Western  Union  Tel.  Co., 

69  Fed.  670. 
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See  also  Guilbert  v.  Hawles,  i  Ch.  Cas.  40;  Bluck 
V.  Colnaghi,  9  Sim.  Ch.  411;  Lashley  v.  Hogg,  11 
Ves.  Jr.  602;  Booth  v.  Leycaster,  i  Keen's  Ch.  255; 
Biscoe  V.  Brett,  2  Vesey  &  B.  377;  Collins  v.  Greaves, 
5  Hare  596;  Gregory  v.  Spencer,  11  Beav.  143;  Car- 
rington  v.  Holly,  i  Dick.  280;  Anon.,  11  Ves.  Jr.  169; 
Cozzens  v.  Sisson,  5  R.  I.  489;  Opdyke  v.  Doyle,  7 
R.  I.  461;  The  Atlas  Bank  v.  The  Nahant  Bank,  23 
Pick.  491;  Bethia  v.  M'Kay,  Cheve's  Eq.  (S.  C.)  96; 
Sayer's  Appeal,  79  Penn.  St.;  Seymour  v,  Jerome, 
Walk.  Mich.  Ch.  356. 

7. 

Where  Evidence  Has  Been  Taken  or  a  Cause  Has 
Been  Set  Down  for  Hearing,  or  the  Cause  Been 
Referred  to  a  Master,  a  Dismissal  Will  Be 
Granted  Only  by  a  Decree  Dismissing  the  Bill 
Upon  Its  Merits. 

Rumbly  v.  Stainton,  24  Ala.  712; 
Rochester  v.  Lee,  i  Macn.  &  G.  J^T, 
Stevens  v.  The  Railroads,  4  Fed.  97; 
Hat-Sweat  Mfg.  Co.  v.  Waring,  46  Fed.  %^', 
Am.  Bell  Tel.  Co.  v.  Western  Union  Tel.  Co., 
69  Fed.  670. 

ARGUMENT. 

The  writer  has  tried  to  follow  the  rules  of  this  court 
in  stating  as  succinctly  as  possible  the  facts  in  this  case, 
following  the  same  with  a  brief  of  the  law  points  in- 
volved and  copying  the  assignment  of  errors  which  ap- 
pears in  the  transcript. 
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He  trusts  that  these  parts  of  his  brief  make  any  ex- 
tended argument  unnecessary;  that  in  fact  they  form 
an  aro-ument  which  shows  the  right  of  the  defendants 
and  appellants  to  the  reversal  of  the  order  and  decree 
dismissing  the  plaintiff's  case. 

The  bill  of  complaint  charo^ed  the  defendants  with  a 
fraud,  viz.,  charged  that  the  defendants  had  sold  a  dif- 
ferent and  inferior  article  to  the  public  in  the  place  and 
stead  of  a  certain  article  or  beverage  made  by  the 
plaintiff  and  sold  under  the  name  of  "Coca  Cola."  The 
affidavits  on  the  part  of  the  complainant  were  to  the 
effect  that  a  certain  number  of  drinks  of  *'Coca  Cola" 
had  been  ordered  at  the  soda  fountain  of  defendants 
by  persons  acting  for  the  complainant,  and  that  these 
parties  had  been  supplied  from  a  certain  spigot,  desig- 
nating the  same  as  the  fourth  spigot  left  of  the  car- 
bonated water  spigot,  labeled  ''Coke."     [See  Tr.  page 

51.1 

The  defendants  showed  by  affidavit  [Tr.  pages  64- 
72]  and  by  photographs  of  their  soda  fountain,  that 
the  fourth  spigot  to  the  left  of  the  carbonated  water 
spigot  of  their  soda  fountain  was  in  fact  labeled  "Coca 
Cola"  and  not  "Coke,"  although  there  was  a  spigot  on 
the  right  side  of  the  carbonated  water  spigot  which 
was  labeled  "Coke."  They  also  stated  in  their  affidavits 
and  answer  that  they  had  never  sold  to  any  person 
"Coke"  or  any  other  drink  as  and  for  "Coca  Cola." 
Upon  the  shov;ing  made  the  court  denied  the  prelimi- 
nary injunction.  The  motion  was  made  before  Judge 
Bledsoe. 

The  plaintiff'  then  set  the  case  for  trial.  Thereafter, 
as  shown  by  the  record,  the  plaintiff  moved  the  court 
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before  Jud.s^e  Trippett  to  be  allowed  to  dismiss  the  case. 
The  motion  was  resisted  1)y  the  defendants,  and  the 
writer,  beinc;-  the  attorney  for  defendants,  supported 
this  objection  with  an  affidavit.     [Tr.  pao^es  87-90.] 

In  denyino^  the  motion  for  a  ])reliminary  injunction, 
Jud^e  Bledsoe  ^ave  his  reasons,  to  some  extent  at  any 
rate.  The  substance  of  what  he  said  is  set  out  in  the 
writer's  affidavit  in  the  record,  [Tr.  pag,-e  89.]  The 
statement  in  the  affidavit  reads:  "This  affiant  believes 
that  all  the  facts  in  said  matter  were  before  this  court 
upon  the  said  hearing'  for  preliminary  injunction,  and 
this  affiant  says  that  the  learned  judge  who  heard  said 
cause  stated  to  plaintifiF's  attorney  and  counsel  that  if 
said  cause  were  submitted  to  him  upon  the  facts  ap- 
pearing from  the  affidavits  and  exhibits  before  the 
court,  that  the  decision  would  be,  and  must  be,  as  he, 
the  said  judge,  viewed  the  case,  in  favor  of  said  de- 
fendants." 

The  answer  fully  denied  all  the  allegations  of  the 
bill  and  the  affidavits  met  and  denied  all  allegations  of 
fraud  or  of  unfair  trade  in  the  affidavits.  Upon  the 
record  as  printed,  we  believe  that  it  is  perfectly  clear 
and  plain  that  the  defendants  have  entitled  themselves 
to  a  decree  in  their  favor. 

Thereafter  tlie  plaintiff  caused  the  case  to  be  set 
down  for  trial  and  it  was  so  set  down. 

This,  as  the  defendants  claim,  gave  them  the  right 
to  proceed  with  their  business  without  interference  by 
injunction  until  the  case  was  tried  or  another  motion 
made,  and  gave  them  the  right  to  have  the  matter  fully 
heard  and  determined  at  an  early  date  in  the  tribunal 
which  had  been   selected  by  the  plaintiff,   and   which 
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tribunal  the  plaintiff  stated  in  its  bill  had  jurisdiction 
of  the  parties  and  the  subject  matter  of  the  controversy. 
We  insist  that  under  the  law,  after  these  decretal 
orders,  the  court  had  no  ri^ht  to  dismiss  this  case  ex- 
cept upon  the  merits,  unless  such  dismissal  was  con- 
sented to  by  the  defendants.  In  this  case  defendants 
strenuously  objected  and  still  object  to  a  dismissal  of 
the  case. 

(Plaintiff's  attorneys  had  asked  defendants'  attorney 
for  a  stipulation  consenting  to  the  dismissal  of  the 
cause  and  frankly  stated  that  they  intended  immedi- 
ately to  brin,2;  an  action  on  the  same  identical  state  of 
facts  in  the  state  court.  While  it  is  not  a  part  of  the 
record,  the  writer  thinks  it  will  not  be  disputed  by 
plaintiff's  counsel  that  such  action  has  already  been 
begun  in  the  state  court,  and  the  defendants  have  pled 
the  pendency  of  this  action  in  the  state  court  as  a  mat- 
ter in  abatement.) 

(i)  We  do  not  suppose  it  will  be  contended  for  a 
moment  that  from  an  order  and  decree  of  this  kind — 
viz.,  dismissing-  the  plaintiff's  case,  as  was  here  done — 
that  an  appeal  lies.  The  writer  has  not  found  any 
case  disputing  this  point.  Very  many  of  the  cases 
cited  in  our  brief  were  appeals  either  from  an  order 
and  decree  of  dismissal  or  from  an  order  refusing  to 
dismiss. 

(2)  An  order  dismissing  the  case,  except  upon  mo- 
tion, is  never  granted  in  the  federal  practice. 

(3)  The  cases  are  clear  upon  the  proposition  that  an 
injunction  in  cases  of  this  kind,  viz.,  unfair  competition, 
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are  never  granted,  unless  the  plaintiff's  rig^hts  are  very 
clear.  Here  the  plaintiff  failed  utterly  to  make  out  a 
case  as  the  record  stood  at  the  time  of  the  dismissal. 
We  refer  to  points  i,  2  and  3  of  our  brief  for  our 
authorities  upon  the  above  propositions. 

(4)  The  cases  hold  that  the  plaintiff  will  not  be 
allowed  to  dismiss  if  in  the  li.^ht  of  the  proceedings 
the  defendant  is  reasonably  entitled  to  a  decree.  We 
insist  that  upon  the  record  in  this  case  the  defendants 
were  so  entitled.  For  this  proposition  we  refer  to  the 
cases  cited  in  the  fourth  point  in  our  brief,  as  well  as 
to  the  cases  that  follow  in  this  argument. 

(5)  The  fifth  point  in  our  brief  is  a  definition  of 
the  terms  ''decree"  and  "decretal  order."  A  "decretal 
order"  is  an  order  by  which  no  question  is  determined 
upon  the  merits,  and  no  right  established  pertaining  to 
the  substance  of  the  controversy.  See  cases  cited  in  the 
brief  and  also  found  in  this  argument. 

(6)  The  sixth  point  in  our  brief  is  this:  "After  a 
decree  or  decretal  order,  the  court  will  not  allow  plain- 
tiff to  dismiss  his  own  bill,  unless  upon  the  consent  of 
the  defendant."  We  have  cited  numerous  authorities 
under  the  sixth  point  in  our  brief.  We  claim  that  the 
order  denying  an  injunction,  as  well  as  the  order  set- 
ting the  cause  for  trial  were  each  decretal  orders.  We 
claim  that  the  record  shows  upon  its  face  that  as  the 
cause  stood,  the  defendants  ivere  entitled  to  a  decree 
dismissing  the  caiise  upon  its  merits,  and  that  under 
these  circumstances  an  order  and  decree  dismissing  the 
action  was  erroneous  a^^ainst  law,  and  clearly  prejudi- 
cial to  the  defendants. 
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We  beg^  to  be  allowed  to  refer  at  some  length  to  cer- 
tain authorities  in  support  of  our  contentions,  setting 
out  excerpts  both  from  text  writers  and  adjudged  cases. 

(a)  We  refer  to  Hershberger  v.  Blewett,  55  Fed. 
170.  In  this  case  an  action  was  begun  involving  the 
title  to  real  estate;  a  demurrer  to  the  bill  had  been  sus- 
tained and  an  amended  bill  filed.  The  defendants  then 
answered  and  exceptions  to  and  answer  had  been  sub- 
mitted to  the  court  and  overruled.  Some  three  months 
thereafter  the  complainants  filed  a  motion  to  dismiss 
without  prejudice  on  payment  of  costs.  No  evidence 
had  been  taken  and  no  application  made  to  the  court 
to  enlarge  time  for  taking  evidence.  The  defendants 
opposed  the  motion,  claiming  that  the  dismissal  of  the 
action  would  seriously  injure  them.  The  decision  deny- 
in  ^S,  the  motion  is  by  Judg,e  Han  ford.  Amoncr  other 
things,  it  is  said:  ''By  the  court's  decisions  of  the  ques- 
tions which  had  been  argued  and  decretal  orders,  the 
claims  and  rights  of  the  parties  have  been  adjudicated.'' 

(Comment.)  We  ask,  is  not  this  case  squarely  in 
point  here?  Why  should  not  these  defendants  have 
been  allowed  to  have  this  case  finally  tried  and  deter- 
mined  upon  its  merits.  That  is  what  they  sought  and  it 
does  seem  to  us  that  to  that  they  were  clearly  entitled. 

(b)  The  names  of  these  plaintiffs  are  often  found 
in  the  books  in  actions  similar  to  this.  We  wish  to 
refer  to  the  case  of  Coca  Cola  Co.  v.  Branham,  216 
Fed.  264.  In  that  case  it  was  held:  "That  certain 
purchasers  of  'Coca-Cola'  prepared  and  sold  by  plain- 
tifif,  referred  to  it  as  'Koke'  did  not  entitle  plaintiff  to 
enjoin   defendants    from    selling   a    somewhat   similar 
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beverage  under  the  name  of  'Koke,'  on  the  theory  that 
by  adoption  or  user  the  name  'Koke'  had  become  a 
secondary  trade-name  of  plaintiff's  product,  where 
plaintiff  had  neither  adopted  nor  used  such  name  in 
connection  with  its  beverage."     (Comment.) 

In  that  action  the  complainant's  bill  appears  to  have 
been  quite  similar  to  the  one  here  filed.  The  complain- 
ant seems  to  have  depended  both  upon  the  copyright 
upon  the  name  "Coca  Cola"  and  upon  the  color  of  the 
beverage  and  also  claimed  that  the  defendant  was  sell- 
ing '*Koke"  as  and  for  "Coca  Cola."  As  to  these  mat- 
ters, the  court  on  page  266  said: 

"It  is  true  that  it  appears  in  testimony  that  it  is  the 
custom  of  dealers,  in  serving  the  two  beverages,  to  re- 
move the  tin  caps  from  the  bottles,  so  that  the  pur- 
chaser does  not  see  the  name  thereon,  but  that  would 
be  true  as  to  any  beverage  of  like  or  similar  color  to 
'Coca-Cola.'  Accordincr  to  the  testimony  of  plaintiff's 
a^ent,  ihere  are  181  he^'erages  havinp^  practically  the 
same  color  as  Coca-Cola  Defendants  cannot  be  held 
responsible  for  what  their  customers  did  without  aid, 
suggestion,  or  inducement  from  them. 

"Plaintiff  also  argues  that  'Koke'  has  become  the 
'secondary  name'  of  its  product,  because  it  appears  from 
the  proof  that  some  persons  desiring  that  product  say 
to  the  dealer,  'Give  me  a  Koke.'  A  trade-name  may  be 
acquired  bv  adoption  or  user.  In  their  brief,  counsel 
for  plaintiff  quote  the  following  from.  38  Cyc.  765 : 

"  'Trade-names  are  accjuired  by  adoption  and  user 
and  belong  to  the  one  who  first  used  them  and  gave 
them  a  value.' 

"But  plaintiff*  has  never  used  the  word  'Koke'  in  con- 
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nection  with  its  product.  It  has  taken  and  used  the 
name  Coca-Cola.  The  use  of  the  word,  'Koke,'  as  ap- 
plied to  the  product  of  plaintiff,  has  been,  so  far  as  the 
testimony  shows,  by  persons  upon  their  volition  without 
bein^  moved  thereto  by  defendants.  If  the  use  of  the 
name  had  been  observed  by  defendants,  and  it  was 
afterwards  adopted  by  them,  with  the  purpose  and  in- 
tention of  taking-  advantage  of  that  fact  and  to  engage 
in  the  manufacture  and  sale  of  a  beverage  and  call  it 
'Koke,'  and  sell  it  *as  and  for  Coca-Cola,'  then  a  case 
of  unfair  competition  would  undoubtedly  be  made  out." 

(Comment.)  The  court  dissolved  the  temporary  re- 
straining^ order  and  dismissed  the  plaintiff's  hill. 

(c)  In  Foster's  Federal  Practice,  Vol.  II,  section 
291,  the  author  says: 

'The  plaintiff  may  dismiss  his  bill  without  costs  at 
any  time  before  the  defendant's  appearance. 

"After  an  appearance  and  before  a  decree  or  decretal 
order,  a  plaintiff  can  usually  obtain  a  dismissal  upon 
payment  of  the  costs  of  such  of  the  defendants  as  have 
appeared;  hut  not,  if  any  of  them  would  he  injured 
therehy.  (n.  'This  whole  sentence  was  quoted  with 
approval  by  Newman  J.  re  Wellhouse,  113  Fed.  962; 
and  the  text  was  quoted  with  approval  by  Hanford  J. 
in  Hershberger  v.  Blewitt,  55  Fed.  170;  Cooper  v. 
Lewis,  2  Phil.  178;  Ainslie  v.  Sims,  17  Beav.  174; 
Booth  V.  Leycester,  i  Keen.  274;  Bank  v.  Rose,  i  Rich. 
Eq.  (S.  C.)  292;  Stevens  v.  The  Railroads,  4  Fed.  97; 
see  Western  Union  Tel.  Co.  v.  Am.  Bell  Tel.  Co.,  50 
Fed.  662.  (Look  at  Ga.  P.  T.  Co.  v.  Bilfinger,  129 
Fed.  121.))'"     (Italics  ours.) 
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(d)  In  Bates  on  Federal  Equity  Procedure,  Vol. 
H,  p.  709,  section  659,  the  learned  author  says  (after 
discussino^  in  the  preceding-  paras^raph  the  English  rule, 
which  is  the  same  as  in  America)  : 

'*The  plaintiff  in  an  original  bill  of  equity  in  the 
Circuit  Court  of  the  United  States  has,  as  a  general 
rule,  the  right  at  any  time,  upon  payment  of  costs,  to 
dismiss  his  bill ;  btit  this  rule  is  subject  to  a  distinct  and 
well  settled  exception^  namely,  that  after  a  decree, 
zvhether  final  or  interlocutory,  has  been  made,  by  which 
the  rights  of  a  party  defendant  have  been  adjudicated, 
or  such  proceedings  have  been  taken  as  entitled  the  de- 
fendant to  a  decree,  the  plaintiff  will  not  be  allowed  to- 
dismiss  his  bill  without  the  consent  of  the  defendant; 
and  it  is  zvell  settled  that  the  plaintiff  can  in  no  case 
dismiss  his  bill  without  an  order  of  court."  (Italics 
ours.) 

(Citing  Chicago  &  Alton  R.  R.  Co.  v.  Union  R.  Mill 
Co.,  log  U.  S.  702;  quote  Stevens  v.  The  Railroads, 
4  Fed.  97;  Electric  Accumulator  Co.  v.  Brush  El.  Co., 
44  Fed.  R.  602;  Hat-Sweat  Mfg.  Co.  v.  Waring,  46 
Fed.  87;  Hershberger  v.  Blewett,  55  Fed.  170;  Am. 
Bell  Tel.  Co.  v.  Western  Union  Tel.  Co.,  69  Fed.  666; 
Carner  v.  Second  National  Bank,  66  Fed^.  369;  Pull- 
man Pal.  Car  Co.  v.  Central  Transf .  Co.,  49  Fed.  261 ; 
City  of  Detroit  v.  Detroit  City  R.  R.  Co.,  55  Fed.  596; 
Gregory  v.  Pike,  67  Fed.  837.) 

(e)  C.  &  A.  R.  R.  Co.  v.  Union  Rolling  Milling 
Co.,  109  U.  S.  703,  and  beginning  on  page  713  the 
court  says: 
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"The  appellants  contend  that  Dumont,  the  original 
complainant,  had  the  rig;ht  at  any  stage  of  the  case  to 
dismiss  his  bill,  and  that  its  dismissal  would  carry  with 
it  the  cross-bill,  and  that  having  made  the  motion  to 
dismiss,  which  was  erroneously  overruled,  all  the  sub- 
sequent proceedings  and  decrees  are  erroneous. 

"It  may  be  conceded  that  when  an  original  bill  is 
dismissed  before  final  hearing,  a  cross-bill  filed  by  a 
defendant  falls  with  it.  It  may  also  be  conceded  that, 
as  a  general  rule,  a  complainant  in  an  original  bill  has 
the  right  at  any  time,  upon  payment  of  costs,  to  dis- 
miss his  bill.  But  this  latter  rule  is  subject  to  a  dis- 
tinct and  well  settled  exception,  namely,  that  after  a 
decree,  whether  final  or  interlocutory,  has  been  made, 
by  which  the  rights  of  a  party  defendant  have  been 
adjudicated,  or  such  proceedings  have  been  taken  as 
entitle  the  defendant  to  a  decree,  the  complainant  will 
not  be  allowed  to  dismiss  his  bill  without  the  consent  of 
the  defendant. 

'The  rule  is  stated  as  follows  in  Daniell's  Chancery 
Practice,  page  793,  Sth  Am.  Ed.: 

"  'After  a  decree  or  decretal  order  the  court  will  not 
allozv  a  plaintiff  to  dismiss  his  ozvn  hill,  unless  upon 
consent,  for  all  parties  are  interested  in  a  decree,  and 
any  party  m^y  take  such  steps  as  he  may  be  advised  to 
have  the  effect  of  it.' 

"The  same  writer,  page  794,  says  that: 

"  'After  a  decree  has  been  made,  of  such  a  kind  that 
other  persons  besides  the  parties  on  record  are  inter- 
ested in  the  prosecution  of  it,  neither  the  plaintiff  nor 
defendant,  on  the  consent  of  the  other,  can  obtain  an 
order  for  the  dismissal  of  the  bill.' 
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"The  rule,  as  we  have  stated  it,  is  sustained  by  many 
adjudicated  cases.  It  was  laid  down  by  the  lord  chan- 
cellor in  Cooper  v.  Lewis,  2  Phillips  Ch.  181,  as  fol- 
lows: 

**  'The  plaintiff  is  allowed  to  dismiss  his  bill  on  the 
assumption  that  it  leaves  the  defendant  in  the  same 
position  as  he  would  have  stood  if  the  suit  had  not  been 
instituted;  it  is  not  so  where  there  has  been  a  proceed- 
ins:  in  the  cause  which  has  g^iven  the  defendant  a  right 
against  the  plaintiff.' 

'*In  Bank  v.  Rose,  i  Rich.  Eq.  (S.  C.)  294,  it  was 
said: 

"  'But  whenever,  in  the  progress  of  a  cause,  the  de- 
fendant entitles  himself  to  a  decree,  either  against  a 
complainant  or  a  co-defendant,  and  the  dismissal  would 
put  him  to  the  expense  and  trouble  of  hrin^in^  a  new 
suit  or  making  new  proofs,  such  dismissal  zvill  not  be 
permitted/ 

"So  in  the  case  of  Connor  v.  Drake,  i  Ohio  St.  170, 
the  Supreme  Court  of  Ohio  declared : 

"  'The  propriety  of  permitting  a  complainant  to  dis- 
miss his  bill  is  a  matter  within  the  sound  discretion  of 
the  court,  which  discretion  is  to  be  exercised  with  ref- 
erence to  the  rights  of  both  parties,  as  well  the  de- 
fendant as  the  complainant.  After  a  defendant  has 
been  put  to  trouble  in  making  his  defense,  if  in  the 
progress  of  the  case  rights  have  been  manifested  that 
he  is  entitled  to  claim,  and  which  are  valuable  to  him, 
it  would  be  unjust  to  deprive  him  of  them  merely  be- 
cause the  complainant  might  come  to  the  conclusion 
that  it  would  be  for  his  interests  to  dismiss  his  bill. 
vSuch  a  mode  of  proceeding  would  be  trifling  with  the 
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court  as  well  as  with  the  rights  of  defendants.  We 
think  the  court  did  not  err  in  its  ruHng^  in  refusing  to 
permit  complainant  to  dismiss  his  bill.' 

''Chancellor  Walworth  in  the  case  of  Wall  v.  Craw- 
ford, 1 1  Pai^e  472,  laid  down  the  rule  in  these  words : 

""  'Before  any  decree  or  decretal  order  has  been  made 
m  a  suit  in  chancerv;  by  which  a  defendant  therein  has 
acquired  rights,  the  complainant  is  at  liberty  to  dismiss 
his  bill  upon  payment  of  costs;  but  after  a  decree  has 
been  made  by  which  a  defendant  has  acquired  rights, 
either  as  ajs^-ainst  a  complainant  or  against  a  co-defend- 
ant in  the  suit,  the  complainant's  bill  cannot  be  dis- 
missed without  destroying  those  rights.  The  complain- 
ant in  such  a  case  cannot  dismiss  without  the  consent 
of  all  parties  interested  in  the  decree,  nor  even  with 
such  consent,  without  a  rehearing,  or  upon  a  special 
order  to  be  made  by  the  court.'  " 

See  also  Guilbert  v.  Hawles,  i  Ch.  Cas.  40;  Bluck 
V.  Colnaghi,  9  Sim.  Ch.  411;  Lashley  v.  Hogg,  11  Ves. 
Jr.  602;  Booth  V.  Leycester,  i  Keen's  Ch.  25^5;  Biscoe 
V.  Brett,  2  Vesey  &  B.  377;  Collins  v.  Greaves,  5  Hare 
596;  Gregory  v.  Spencer,  11  Beav.  143;  Carrington  v. 
Holly,  I  Dick.  280;  Anon.,  11  Ves.  Jr.  169;  Cozzens 
V.  Sisson,  5  R.  I  489;  Opdyke  v.  Doyle,  7  R.  I.  461; 
The  Atlas  Bank  v.  The  Nahant  Bank,  23  Pick.  491 ; 
Bethia  v.  M'Kay,  Cheve's  Eq.  (S.  C.)  96;  Sayer's  Ap- 
peal, 79  Penn.  St. ;  Seymour  v.  Jerome,  Walk.  Mich. 
Ch.  356. 

(f)  In  Electric  Accunmlator  Co.  v.  Brush  Electric 
Co.,  44  Fed.  602,  the  court  says : 
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*'While  there  is  no  doubt  of  the  g-eneral  proposition 
that  a  plaintiff  in  an  equity  suit  may  dismiss  his  bill  at 
any  time  before  the  hearing,  it  is  equally  well  settled 
that  he  cannot  do  so  zvithout  an  order  of  court, — a 
practice  which  implies  a  certain  discretion  on  the  part 
of  the  court  to  refuse  such  order  if,  under  the  particu- 
lar facts  of  the  case,  a  dismissal  would  he  prejudicial 
to  the  rights  of  the  defendant.  Leave  to  discontinue 
has  been  denied  where  the  defendant  has  set  up  a 
counter-claim  which  would  be  barred  by  the  statute  of 
limitations.  Van  Alen  v.  Schermerhorn,  14  How.  Pr. 
287.  Where  the  defendant  pleaded  an  estoppel,  which, 
if  established,  would  amount  to  a  defeasance  of  a  lien 
claimed  by  the  plaintiff  on  his  property,  and  which  it 
was  the  object  of  the  bill  to  enforce:  Stevens  v.  Rail- 
road, 4  Fed.  Rep.  97, — a  most  satisfactory  opinion  by 
Jud,2:e  Hammond.  Where  defendant  soug-ht  to  dismiss 
his  cross-bill  after  the  original  and  cross-bill  had  been 
set  down  to  be  heard  tog"ether ;  the  court  remarking  that 
the  plaintiff  could  not  dismiss  his  bill  when  by  so  doing 
he  might  prejudice  the  defendant:  Booth  v.  Leycester, 
I  Keen  247.  Where  a  general  demurrer  had  been  over- 
ruled upon  argument,  and  defendant  had  appealed: 
Cooper  V.  Lewis,  2  Phil.  Ch.  178.  After  an  order  to 
account  and  a  report  has  been  made:  Bethia  v.  Mc- 
Kay, Cheves  Eq.  93,  overruling  Bossard  v.  Lester,  2 
McCord  Eq.  419.  Or  where  a  cross-bill  was  filed  to  a 
bill  of  foreclosure:  Bank  v.  Rose,  i  Rich.  Eq.  292;  the 
court  observed  that  'ivhenever,  in  the  progress  of  a 
cause,  a  defendant  entitles  himself  to  a  decree,  either 
against  the  complainant  or  against  a  co-defendant,  and 
the  dismissal  zvould  put  him  to  the  expense  and  trouble 
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of  bringing  a  new  suit,  and  making  his  proofs  anew, 
such  dismissal  7vill  not  be  permitted.'  " 

(e^)  In  Hat-vSweat  Mf^.  Co.  v.  Waring,  46  Fed.  87, 
held: 

"A  complainant  is  not  entitled  as  of  right  to  dismiss 
a  bill  after  the  answer  is  filed,  setting  up  that  the  license 
to  use  a  patent  upon  zvhich  the  suit  is  brought  is  fraud- 
ulent and  void,  and  shozving  that  defendant  is  entitled 
to  a  decree  for  its  cancellation:' 

In  this  case  Judge  Lacombe  said : 

"Shculd  the  defense  set  up  by  the  defendants  be  made 
out  by  the  proof,  they  would  be  entitled  to  a  decree  not 
simply  denying-  complainant's  right  to  money  damages, 
or  an  accounting,  but  also  declaring  the  license  upon 
which  the  suit  is  brought  to  be  fraudulent  and  void, 
and  directing  its  cancellation.  The  complainant  is, 
therefore,  under  the  authorities,  not  entitled  as  of  right 
to  dismiss  its  own  bill  at  this  stage  of  the  case.  Elec- 
trical Accumulator  Co.  v.  Brush  Electric  Co.,  44  Fed. 
Rep.  602;  Stevens  v.  Railroads,  4  Fed.  Rep.  97.  Nor, 
under  all  the  circumstances,  should  it  be  allowed  to  do 
so.  If  complainant  suffers  default,  defendants  may 
take  a  decree  dismissing  the  complaint,  declaring  the 
license  void,  and  directing  its  cancellation;  but  such 
decree  will,  of  course,  show  upon  its  face  that  it  was 
entered  upon  default.  Should  the  complainant  be  un- 
willing to  suffer  default,  the  time  to  file  briefs  named 
in  the  former  order  is  extended  to  and  including  April 
6th,  and  they  need  not  be  printed."     (Italics  ours.) 
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(h)  In  Pullman's  Palace-Car  Co.  v.  Central  Transp. 
Co.,  49  Fed.  262,  the  court  says: 

"Butler,  district  jud^e.  The  bill  which  the  plaintiff 
asks  leave  to  withdraw,  avers  (amonjs^  other  things) 
that  the  lease  therein  named  is  invalid;  and  further- 
more, that  (if  it  is  not)  the  plaintiff  is  authorized  by- 
its  eighth  section,  and  the  happening  of  a  contin.i^ency 
therein  stated,  to  terminate  it,  on  notice  to  the  defend- 
ant; that  the  contino^ency  has  happened,  the  authority 
been  exercised  and  notice  ^iven.  It  therefore  prays 
the  court  to  enjoin  the  defendant  against  proceeding- 
at  law  to  collect  rent  under  the  lease;  to  assist  the 
plaintiff  in  making  delivery  of  the  leased  property,  and 
in  ascertaining  what  compensation  should  be  rendered 
to  the  defendant  for  its  previous  use;  and  generally  to 
afford  its  aid  in  settling  the  controversy  which  has 
arisen  out  of  the  transactions  between  the  parties,  and 
terminating  finally,  their  relations.  The  court,  ac- 
knowledging the  plaintiff's  right  to  terminate  the 
lease  under  the  circumstances  stated,  granted  an  in- 
junction against  proceeding  at  law  to  recover  rent 
accruing  subsequently  to  such  notice;  and  declined  to 
interfere  with  an  action,  then  pending,  brought  to  re- 
cover rent  previouslv  due,  because  the  question  of 
validity  raised,  could  be  interposed  and  decided  on  the 
trial  thereof.  Subsequentlv  on  such  trial,  and  review 
by  the  Supreme  Court,  the  lease  was  found  to  be  in- 
valid. The  plaintiff  in  the  bill  nov/  seeks  to  discon- 
tinue proceedings  under  it,  while  the  defendant  en- 
deavors, through  the  instrumentality  of  a  cross-bill,  to 
avail  himself  of  its  use  as  a  means  of  recovering  pos- 
session of  his  property,   or  its   equivalent,   and  com- 
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pensation  for  the  plaintiff's  enjoyment  of  it  under  the 
lease.  We  do  not  think  the  plaintiff's  motion  should 
prevail.  TJie  propriety  of  allozmn^  discontinuances  ifi 
equity  depends  upon  whether  defendants  may  be  preju- 
diced thereby.  A  decree,  or  decretal  order,  entered  is 
usually  a  conchisii'e  anszuer  to  the  application.  Here, 
not  only  was  such  an  order  entered,  but  it  now  appears 
that  the  proceeding,  or  a  similar  independent  one  com- 
menced by  himself,  is  the  defendant's  only  means  of 
enforcino-  his  rights — rights  which  the  bill  in  a  meas- 
ure concedes.  The  principal  object  of  the  proceeding, 
originally,  was  to  accomplish  the  object  which  the  de- 
fendant now  seeks ;  and  considerable  testimony  has  been 
taken  with  a  view  to  this  end.  The  defendant  would, 
therefore,  be  seriously  prejudiced  by  its  discontinuance. 
Not  onlv  would  he  lose  the  benefit  of  this  testimony, 
but  he  would  also  be  delayed,  and  might  be  compelled 
to  seek  the  plaintiff  in  another  jurisdiction.  The  ob- 
ject of  the  cross-bill  is  to  enable  the  defendant  to 
assume  an  aggressive  attitude  in  the  proceeding,  and 
to  use  it  as  a  means  of  settling  and  closing  up  the 
entire  controversy  on  which  it  is  founded.  This  object 
seems  proper  and  commendable;  and  we  do  not  find 
anything  in  the  rules  governing  equity  pleading,  which 
forbids  its  allowance.  The  decisions  in  which  it  has 
been  held  that  cross-bills  come  too  late  after  answers 
have  been  filed — that  they  should  be  presented  as  soon 
as  practicable,  so  as  to  avoid  delaying  the  plaintiff's 
efforts  to  obtain  a  trial, — are  not  ap])licable  to  the  cir- 
cumstances of  this  case.  The  plaintiff's  motion  must 
therefore  be  dismissed  and  the  defendant's  allowed." 
(Italics  ours.) 
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(i)  In  Am.  Bell  Tel.  Co.  v.  Western  Union  Tel. 
Co.,  69  Fed.  670,  the  court  says : 

"The  sino^le  question  contested  is  the  ri^ht  of  the 
complainant  thus  to  dismiss  their  bill.  To  the  dis- 
cussion of  this  question  great  learning  and  extensive 
examination  of  authorities  have  been  devoted.  But  in 
the  opinion  of  this  court  the  question  lies  in  narrow 
compass.  All  the  authorities  recognise  that  in  the 
progress  of  a  suit  n  stage  may  be  reached  when  the 
right  of  the  complainant  to  end  the  cause  by  dismissing 
his  bill  ceases.  With  sufficient  exactness,  the  decisive 
point  may  be  said  to  be  when  the  cause  has  proceeded 
so  far  as  to  give  the  defendant  rights  of  which  he  would 
be  deprived  by  allowing  the  dismissal  of  the  bill  by  the 
complainant  on  his  motion.  Such  rights  were  acquired 
in  this  cause  by  the  reference  of  the  parties  to  the  mas- 
ter, approved  and  confirmed  by  the  decretal  order  of  the 
court.  The  defendant,  by  the  concurrent  force  of  the 
stipulation  of  the  parties  to  refer  to  the  master  Ho  hear 
the  parties,  report  the  facts,  and  his  rulings  on  any 
question  of  law  arising  in  the  case,'  and  of  the  order  of 
court,  acquired  the  right  to  have  the  hearing  before  the 
master,  his  report,  and  the  decision  of  the  master  there- 
upon. Neither  party  could,  at  his  pleasure,  revoke  or 
rescind  the  reference  so  made  and  confirmed."  (Italics 
ours.) 

(Comment.)  The  appellants  call  especial  attention  to 
the  foregoing  holding  of  the  court. 

If  the  reference  of  a  case  to  a  master  constitutes  a 
"decretal  order"  and  deprives  the  complainant  of  the 
right  to  dismiss  its  case,  did  not  the  order — after  hear- 
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ing" — denying-  the  rig-ht  to  a  temporary  injunction,  and 
the  order  setting  the  case  for  trial  upon  the  motion  of 
the  plaintiff,  place  this  complainant  in  the  same  posi- 
tion? We  think  the  cases  which  we  have  cited  in  our 
brief  and  this  argument  make  this  proposition  per- 
fectly clear  and  conclusive. 

We  have  tried  to  show  by  our  statement  of  facts,  our 
brief  and  the  cases  cited  in  this  argument  that  the  order 
dismissing  this  case  and  the  decree  following  it  were 
very  prejudicial  to  the  defendants  and  against  law.  We 
think  the  cases  clearly  support  our  position  that  the 
decree  and  order  dismissing  the  case  should  be  reversed 
and  set  aside  and  that  these  defendants  have  a  right 
to  try  this  case  in  the  tribunal  selected,  in  the  first  in- 
stance, by  this  complainant,  or  the  complainant  should 
submit  to  a  final  decree  upon  the  merits. 

Begging  pardon  for  the  length  of  our  brief,  we  re- 
spectfully submit  the  matter  to  the  court. 

Sidney  J.  Parsons, 
Attorney  for  Defendants  and  Appellants. 
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STATEMENT  OF  THE  CASE. 

This  is  an  appeal  from  an  order  and  decree  granted 
on  complainant's  motion,  dismissing  the  cause  without 
prejudice.  Without  going  over  all  the  ground  covered 
by  appellants  in  the  statement  of  facts  set  forth  in 
their  brief,  we  desire  to  call  attention  to  certain  ele- 
ments of  the  situation  which  we  deem  important  on 
this  appeal. 

It  should  be  noted  that  at  the  time  the  motion  to 
dismiss  was  heard,  no  testimony  had  been  taken  in  the 
cause  and  no  decree  of  any  sort,  establishing  any  right 
of  the  defendants  or  giving  them  any  advantage  which 


would  be  lost  by  the  dismissal,  had  been  rendered. 
From  the  affidavits  filed  it  appears  furthermore  that 
practically  the  sole  matter  in  issue  between  the  parties 
was  whether  or  not  the  defendants  had  been  guilty 
of  selling  as  Coca  Cola  any  substance  that  was  not  in 
fact  Coca  Cola.  Defendants  did  not  and  do  not,  as 
we  understand  it,  dispute  the  rights  asserted  by  com- 
plainant growing  out  of  the  establishment  of  the  trade 
name  Coca  Cola;  nor  have  defendants,  by  their  plead- 
ings or  proof,  claimed  any  right  to  sell  any  particular 
substance  or  article  without  infringing  complainant's 
rights.  There  is  nothing  whatever  in  the  case,  it  is 
submitted,  in  the  nature  of  an  application  by  defend- 
ants for  leave  to  continue  their  business  on  any  par- 
ticular basis,  as  counsel  seems  to  intimate  on  page  6 
of  appellant's  brief,  and  as  is  claimed  in  defendants' 
fourth  assignment  of  error  [Tr.  page  99]. 

We  have  referred  to  the  affidavits  appearing  in  the 
transcript.  We  question,  however,  whether  this  court 
can  take  any  of  said  affidavits  into  consideration  on 
this  appeal,  for  the  reason  that  appellants  have  taken 
no  steps  to  incorporate  the  affidavits  into  the  record  in 
any  manner  consistent  with  proper  practice.  This 
point  will  be  elaborated  in  the  part  of  our  brief  de- 
voted to  the  argument.  If  this  contention  is  well 
founded,  this  court  has  nothing  whatever  before  it  to 
show  what  was  the  basis  of  the  lower  court's  order 
denying  to  complainant  a  preliminary  injunction,  nor 
to  show  what  was  the  basis  of  defendants'  opposition 
to  the  motion  to  dismiss,  nor  what  equities  were  con- 
sidered by  the  court  upon  said  motion.     The  record  as 


-5  — 

it  stands  presents  the  bare  question,  as  we  see  it, 
whether  in  a  case  in  which  no  affirmative  relief  is 
claimed  by  defendants  and  no  testimony  has  been  taken 
and  no  legal  advantage  has  been  obtained  by  defend- 
ants which  would  be  prejudiced  by  the  dismissal,  it  is 
an  abuse  of  discretion  on  the  part  of  the  trial  court  to 
grant  a  motion  to  dismiss  after  having  previously 
denied  an  application  for  preliminary  injunction. 

ARGUMENT. 


I. 

Upon  Reviev^  of  an  Order  Made  After  a  Hearing 
on  Affidavits,  the  Affidavits  Used  Cannot  Be 
Considered  by  the  Appellate  Court  Unless  They 
Have  Been  Made  Part  of  the  Record  by  State- 
ment or  Bill  of  Exceptions  Shov^^ing  That  They 
Were  Used  in  the  Lov^^er  Court  Upon  Said 
Hearing. 

While  it  is  true  as  a  general  statement  that  a  bill 
of  exceptions  is  not  known  to  equity  practice,  yet  it 
has  always  been  required,  as  we  understand  it,  that 
evidence  considered  by  the  court  below  be  made  part 
of  the  record  in  order  that  it  may  be  reviewed  on 
appeal.  Evidence  taken  by  deposition  becomes,  upon 
filing,  a  part  of  the  record;  but  this,  according  to  the 
authorities,  is  not  true  of  affidavits. 

"Affidavits  are  not  a  part  of  the  record  proper, 
even  though  they  are  filed,  unless  made  so  by  an 
order,  entered  on  the  minutes  of  the  court,  in  the 
nature  of  a  bill  of  exceptions." 

Street  on  Federal  Equity  Practice,  section  1300. 
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**As  a  general  rule  affidavits  are  not  part  of  the 
record  proper,  because  they  are  in  the  nature  of 
evidence,  and  cannot  be  considered,  even  though 
copied  into  the  transcript  or  attached  to  the  brief 
or  a  petition  in  error,  or  even  though  appearing 
in  connection  with  the  motion,  or  filed  with  the 
papers  in  the  case;  they  must  be  presented  as  part 
of  the  appeal  record  in  the  manner  required  by 
the  practice  in  the  particular  jurisdiction,  which 
is  usually  by  bill  of  exceptions,  statement,  settled 
case,  order  of  court,  or,  if  the  proceeding  is  in 
equity,  by  certificate  of  evidence;  and  the  record 
must  also  show  that  the  affidavits  were  presented 
to  and  considered  by  the  court."     (Italics  ours.) 

4  Corpus  Juris,  143"  HS- 

**In  a  chancery  case  the  pleadings,  and  all  mat- 
ters set  out  and  admitted  therein,  the  exhibits 
thereto,  all  stipulations,  master's  reports,  and  other 
papers  filed  in  the  cause  as  a  part  thereof,  become 
a  part  of  the  record  without  being  preserved  by  a 
certificate  of  evidence.  Evidence  in  chancery 
cases  regularly  taken  by  deposition  in  accordance 
with  the  ancient  practice  becomes  a  part  of  the 
record,  and  will  be  considered  on  appeal  without 
being  made  a  part  of  the  record  by  certificate. 
But  testimony  taken  orally  at  the  hearing  must 
be  made  a  part  of  the  record  by  a  bill  of  excep- 
tions, certificate  of  evidence,  or  other  authorized 
mode.  Affidavits  read  in  evidence  are  not  a  part 
of  the  record,  unless  made  so  by  certificate  of 
evidence."     (Italics  ours.) 

4  Corpus  Juris  383. 

Under  the  new  equity   rules    (Rule   75)    there  can 
surely  be  no  doubt  on  this  point.    Affidavits  are  in  the 
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nature  of  evidence,  and  must  be  brought  into'  the 
record  in  the  manner  pointed  out  in  the  rules — by 
statement  approved  by  the  court  or  judge. 

We  refer  also  to  the  following  decided  cases  in 
which  the  need  of  a  statement  or  bill  of  exceptions  to 
authenticate  affidavits  used  on  motion  is  pointed  out. 
While  these  cases  are  nearly  all  at  law  instead  of  in 
equity,  it  would  seem  that  the  same  principles  should 
apply. 

Hildreth  v.  Grandin,  97  Fed.  870: 
Writ  of  error  to  Circuit  Court  of  Appeals,  8th 
Circuit,  complaining  of  refusal  of  the  court  to  vacate 
order  of  dismissal  of  suit  in  ejectment.  No  bill  of 
exceptions  had  been  settled  making  the  motion  to 
vacate  and  the  evidence  heard  thereon  a  part  of  the 
record.  Held  that  the  action  of  the  trial  court  cannot 
be  reviewed  without  bill  of  exceptions. 

Sargeant  v.   State  Bank  of  Indiana,   12   How. 

371,  385: 
The  court  declared  that  the  mere  fact  that  a  paper  is 
found  in  the  files  of  a  cause  does  not  itself  constitute 
it  part  of  the  record.  ''In  order  to  render  it  part  of 
the  record  it  should  form  some  part  of  the  pleadings 
in  the  case,  or  be  brought  under  and  ingrafted  upon 
the  action  of  the  court  by  some  motion  from  the 
parties." 

Bassing  v.  Cady,  208  U.  S,  386: 

"Papers  or  documents  used  at  the  hearing  in 
the  court  below  cannot  in  strictness  be  examined 
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here  unless  they  are  made  part  of  the  record  by 
bill  of  exceptions  or  in  some  other  proper  mode." 

El  Dorado  Coal  Mining  Co.  v,  Mariotti,  215 
Fed.  51: 
Writ  of  error  to  Circuit  Court  of  Appeals,  7th  Cir- 
cuit, complaining  of  refusal  to  dismiss  cause  for  want 
of  jurisdiction.  The  printed  record  contained  what 
purported  to  be  a  motion  to  dismiss,  also  order  denying 
motion  to  dismiss,  but  there  was  no  bill  of  exceptions 
preserving  any  motion  or  ruling  thereon.  Held,  the 
matter  was  not  properly  before  the  court.  ''Motions 
based  on  matters  dehors  the  record  are  expressly  held 
to  be  not  a  part  of  the  record  unless  preserved  in  a 
bill  of  exceptions  or  otherwise  saved." 

11. 

There  Was  No  Error  or  Abuse  of  Discretion  in 
Granting  Leave  to  Complainant  to  Dismiss. 
While  a  Decretal  Order  Had  Been  Entered  in 
the  Cause,  It  Was  Not  Such  an  Order  as  Gave 
to  Defendants  Any  Legal  Advantage  in  the 
Principal  Litigation  Which  Was  Lost  by  the 
Dismissal.  It  Is  Only  That  Kind  of  a  Decretal 
Order  Which  Bars  the  Right  of  Dismissal. 

The  above  heading  shows  that  we  take  issue  with 
counsel  for  appellants  on  his  sixth  point  of  law  set 
out  on  page  fourteen  of  his  brief.  It  may  be  admitted 
that  the  passage  from  Foster's  Federal  Practice,  Vol- 
ume n,  section  291,  quoted  on  page  twenty-two  of 
appellant's  brief,  appears  to  sustain  their  position,  and 
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also  that  the  remark  made  by  Judge  Butler  in  the  case 
of  Pullman's  Palace  Car  Company  v.  Central  Trans- 
portation Company,  49  Fed.  262,  that  a  decree  or 
decretal  order  entered  is  usually  a  conclusive  answer 
to  an  application  for  leave  to  dismiss,  would  seem  to 
indicate  that  the  mere  issuance  of  a  decretal  order 
without  more  may  operate  as  a  bar  to  dismissal.  We 
believe,  however,  that  both  of  these  authorities  may  be 
reconciled  with  the  general  proposition  usually  laid 
down  that  only  those  decretal  orders  which  give  a 
defendant  some  advantage  in  the  litigation  which  a 
dismissal  would  wipe  out  have  the  effect  of  barring 
the  right  to  dismiss.  If  it  is  not  possible  to  make  this 
reconciliation,  the  authorities  mentioned  stand  opposed 
to  an  overwhelming  weight  of  authority  to  the  con- 
trary. We  desire  to  quote  from  two  text  authorities, 
which  were  not  cited  by  appellants.  Both  Simkins,  in 
his  work  on  "A  Federal  Equity  Suit,"  and  Street,  in 
his  treatise  on  Federal  Equity  Practice,  have  valuable 
chapters  upon  the  questions  of  law  involved  in  a  com- 
plainant's application  to  dismiss  a  bill.  The  first 
named  text  writer  lays  down  the  general  rule  as 
follows: 

"The  general  rule  is  that  the  plaintiff  has  the 
right,  at  any  time  before  an  interlocutory  or  final 
decree  in  a  case,  to  dismiss  it  on  paying  costs, 
and  without  prejudice  to  his  right  to  file  another, 
and  where  the  dismissal  will  deprive  the  defend- 
ant of  no  substantial  right  accrued  since  the  suit 
commenced  and  the  defendant  has  not  prayed  for 
affirmative  relief  to  which  he  would  be  entitled." 
Simkins — A  Federal  Equity  Suit,  page  349. 


It  will  be  noticed  that  a  "decretal  order"  is  not  men- 
tioned, and  that  it  is  only  a  decree,  interlocutory  or 
final,  which  affects  complainant's  right. 

The  following  from  Professor  Street's  work  is  a 
clear  exposition  of  the  subject: 

"Sec.  1329.  Generally  speaking,  the  plaintiff  is 
entitled  to  have  a  dismissal,  if  he  wants  it,  at 
any  time  before  the  cause  is  finally  heard;  but 
this  privilege  is  not  absolute,  and  it  is  subject  to 
be  controlled  by  the  court  upon  due  reference  to 
the  rights  of  the  defendant.  Before  a  plaintiff 
will  be  denied  leave  to  dismiss  it  should  appear 
that  the  suit  has  progressed  so  far  that  the  de- 
fendant is  either  entitled  to  a  decree  or  that  some 
injury  or  prejudice  would  result  to  him  from  the 
dismissal.  All  the  authorities  recognize  that  in 
the  progress  of  a  suit  a  stage  may  be  reached 
when  the  right  of  the  plaintiff  to  end  the  cause 
by  dismissing  his  bill  ceases.  With  sufTficient  ex- 
actness the  decisive  point  may  be  said  to  be  when 
the  cause  has  proceeded  so  far  as  to  give  the  de- 
fendant some  right  of  which  he  would  be  deprived 
by  allowing  the  dismissal  of  the  bill  by  the  plain- 
tiff on  his  own  motion. 

"Sec.  1330.  Prejudice  to  the  defendant,  then, 
is  a  factor  sufficient  to  defeat  the  right  of  the 
plaintiff  to  dismiss.  If  it  appears  that  the  dis- 
missal of  the  bill  would  deprive  the  defendant  of 
some  litigable  right  that  he  is  entitled  to  enforce 
in  that  suit,  or  perhaps  even  if  it  appears  that 
by  the  dismissal  he  would  be  subjected  to  some 
disadvantage  or  deprived  of  some  equity,  the 
leave  to  dismiss  will  be  refused.  It  will  he  noted, 
in  this  connection,  that  the  mere  possibility  that 
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fhe  defendant  may  be  harassed  by  another  litiga- 
tion directed  to  the  same  object  is  not  enough  to 
disentitle  the  plaintiff  to  dismiss.  The  prejudice 
that  the  law  contemplates  as  sufficient  to  authorize 
a  denial  of  the  plaintiff's  motion  to  dismiss  must 
be  'some  plain,  legal  prejudice  other  than  a  mere 
prospect  of  future  litigation  rendered  possible  by 
the  dismissal  of  the  bill.'  But  if,  beyond  the  inci- 
dental annoyances  of  a  second  litigation  upon  the 
same  subject-matter,  such  action  would  be  mani- 
festly prejudicial  to  the  defendant,  leave  to  dis- 
miss will  not  be  granted. 

*'0n  the  question  as  to  what  will  constitute  a 
sufficient  prejudice  to  the  defendant  to  justify  a 
refusal  of  leave  to  dismiss,  the  courts  very  prop- 
erly exercise  a  considerable  latitude  of  judicial 
discretion;  and  except  in  a  case  zvhere  there  is 
an  obvious  violation  of  a  fundamental  rule  or  an 
abuse  of  the  discretion  of  the  court,  the  action  of 
the  circuit  court  in  granting  or  refusing  leave  to 
dismiss  ivill  not  be  reversed."     (Italics  ours.) 

Street — Federal  Equity  Practice,  pages  804-806. 

Here,  again,  the  emphasis  is  laid  upon  the  matter 
of  possible  legal  prejudice  to  the  defendant  by  the 
dismissal.  This,  we  submit,  is  the  real  basis  upon 
which  all  the  decisions  refusing  leave  to  dismiss  are 
founded.  It  is  a  basis  consistent  with  equity  and  logic. 
The  rule  contended  for  by  appellants,  on  the  other 
hand,  namely,  that  the  mere  fact  of  rendition  of  a 
decretal  order  is  a  bar  to  complainant's  right  to  dis- 
continue, is  a  mere  rule  of  thumb  without  logical  basis. 
In  those  cases  where  rendition  of  a  decretal  order  in- 
volves no  advantage  to  defendant,  there  is  clearly  no 
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logic  or  equity  in  denying  complainant  the  right  to  dis- 
miss merely  because  of  such  decretal  order.  In  con- 
sidering the  decisions  on  this  point,  we  shall  first  refer 
to  a  number  in  support  of  our  position  and  then  discuss 
the  decisions  cited  by  appellants. 

In  the  following  federal  court  cases  motions  to  dis- 
miss made  by  complainant  were  granted: 

Pennsylvania  Globe  Gaslight  Co.  v.  Globe  Gas- 
light Co.,  121  Fed.  1015; 

Penn  Phonograph  Co.  v.  Columbia  Phonograph 
Co.,  132  Fed.  808; 

Gilmore  v.  Bort,  134  Fed.  658; 

Morton  Trust  Co.  v.  Keith,  150  Fed.  606; 

Houghton  V.  Whitin  Machine  Works,  160  Fed. 
227; 

Thompson-Houston  Electric  Co.  v.  Holland,  160 
Fed.  768; 

Staude  Mfg.  Co.  v.  Labombarde,  229  Fed. 
1004; 

Young  V.  Samuels,  232  Fed.  784. 

The  first  of  the  above  listed  cases  indicates  the  prac- 
tice followed  in  the  District  Court  of  Massachusetts. 
The  following  is  from  the  opinion  rendered  in  that 
case  by  Judge  Colt: 

''The  general  rule  that  a  complainant  has  the 
right  to  dismiss  his  bill  at  any  time  before  hearing 
is  too  firmly  established  to  require  any  citation  of 
authority.  It  is  equally  well  settled  that  the  an- 
noyance to  the  defendant  of  a  second  litigation 
is  no  ground  for  refusing  to  dismiss  the  bill.  The 
only  question  which  can  arise  in  any  given  case 
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is  whether  the  complainant  comes  within  the  ex- 
ceptions to  the  rule.  These  exceptions  may  be 
briefly  stated:  First,  where  the  dismissal  would 
deprive  the  defendant  of  some  substantial  right 
which  has  accrued  to  him  since  the  suit  w^as  com- 
menced; second,  where  the  defendant  prays  for, 
or  is  entitled  to,  some  affirmative  relief,  as,  for 
example,  where  there  is  a  cross-bill. 

'The  case  at  bar  does  not  fall  within  either  of 
these  exceptions.  The  bill  is  the  ordinarv  one  for 
infringement  of  a  patent.  The  evidence  is  closed, 
the  record  printed,  the  case  put  upon  the  calendar, 
and,  by  order  of  the  court,  stands  for  hearing. 
During  the  progress  of  the  suit  the  defendant  has 
acquired  no  substantial  right,  and  it  asks  for  no 
affirmative  relief.  So  far  as  appears,  the  defend- 
ant is  in  no  way  prejudiced  by  the  dismissal  of  this 
suit  further  than  his  liability  to  a  second  suit  for 
the  same  cause  of  action." 

121  Fed.  1015,  1016. 

In  the  later  case  in  the  same  court,  Morton  Trust 
Company  v.  Keith,  supra,  the  rule  laid  down  in  the 
above-quoted  passage  was  referred  to  as  the  estab- 
lished practice  of  the  Massachusetts  Circuit  Court. 
Defendant  in  the  Morton  Trust  Company  case  re- 
quested the  court  to  impose  terms,  in  addition  to  the 
payment  of  costs.  This  the  court  refused  to  do,  hold- 
ing that  since,  under  the  established  practice,  the  com- 
plainant had  the  absolute  right  to  dismiss  upon  pay- 
ment of  costs,  there  could  be  no  imposition  of  addi- 
tional terms  without  changing  the  rule.  The  case  of 
Houghton  v.  Whitin  Machine  Works,  supra,  is  an- 
other   from   the    Circuit    Court   of    Massachusetts    in 
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which  the  estabHshed  practice  of  that  court  was  fol- 
lowed. 

The  case  of  Gilmore  v.  Bort,  supra,  is  from  the  Cir- 
cuit Court  of  the  Northern  District  of  Iowa.  Dis- 
missal was  allowed  there,  although  a  cross-bill  had 
been  filed  by  the  defendant.  The  court,  upon  analysis 
of  the  so-called  cross-bill,  found,  however,  that  it  was 
in  no  true  sense  a  cross-bill,  since  the  matters  alleged 
against  complainants  were  either  available  in  defense 
to  the  original  bill  or  were  not  germane  to  matters 
alleged  in  the  original  bill.  The  general  principle  with 
regard  to  dismissal  is  thus  laid  down. 

'The  general  rule  is  that  the  complainant  in  an 
original  bill  has  the  right  at  any  time  before  the 
final  hearing,  upon  payment  of  costs,  to  dismiss 
his  bill  without  prejudice.  This  rule,  however,  is 
subject  to  the  exception  that,  where  such  dismissal 
would  be  manifestly  prejudicial  to  the  defendant, 
it  will  not  be  permitted.  The  prejudice,  however, 
to  the  defendant,  that  will  authorize  the  denial  of 
the  complainant's  motion  to  dismiss  his  bill,  must 
be  some  plain,  legal  prejudice,  other  than  a  mere 
prospect  of  future  litigation  rendered  possible  by 
the  dismissal  of  the  bill." 
134  Fed.  660. 

In  the  very  recent  case  of  Staiide  Mamifacturing 
Company  v.  Labombarde,  supra,  the  District  Court  of 
New  Hampshire,  in  permitting  a  dismissal,  pointed  out 
that  there  had  been  no  hearing  touching  the  merits  of 
the  controversy  and  that  although  considerable  ex- 
pense had  been  incurred  in  taking  testimony  and  doing- 
other  things,  the  evidence  was  not  closed  upon  either 
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side.  Judge  Aldrich  saw  no  ground,  therefore,  for 
saying  that  any  substantial  rights  had  accrued  to  de- 
fendant which  would  warrant  him  in  requiring  the 
plaintiff  to  remain  in  court  and  carry  forward  the  liti- 
gation with  reference  to  the  patents  in  question. 

The  case  of  Young  v.  Samuels,  supra,  was  decided 
by  the  District  Court  of  Rhode  Island.  Judge  Brown 
referred  to  the  opinion  of  Mr.  Justice  Woodbury  in 
Folger  v.  Shaw,  Fed.  Cas.  No.  4899,  where  the  guiding 
principle  was  assumed  that  discontinuance  might  be 
allowed  to  the  plaintiff  at  any  time  up  to  that  point 
of  progress  in  the  case  where  the  court  had  been  fur- 
nished with  means  for  the  court's  final  decision.  Judge 
Brown  stated  that  the  case  before  him,  so  far  as  had 
been  made  to  appear,  had  not  reached  the  point  where 
material  was  present  for  a  judgment  on  the  merits. 

The  case  is  valuable  for  the  full  citation  of  authority 
given  on  page  y^y. 

We  come  now  to  the  two  cases  in  the  above  list 
upon  which  we  principally  rely,  for  they  are,  we  be- 
lieve, on  all  fours  with  the  case  at  bar.  In  both  there 
had  been  proceedings  on  application  for  temporary  in- 
junction before  motion  to  dismiss  was  made. 

Penn  Phonograph  Company  v.  Columbia  Phono- 
graph Company,  supra,  was  an  appeal  to  the  Circuit 
Court  of  Appeals,  3d  Circuit,  from  an  order  made  by 
the  Circuit  Court  for  the  Eastern  District  of  Pennsyl- 
vania, granting  complainant's  motion  to  dismiss.  Suit 
had  been  filed  December  4,  1902,  and  on  December 
16,    1902,  complainant's  motion  for  a  preliminary  in- 


junction  based  on  affidavits  and  opposed  by  affidavits 
and  answer  on  oath,  was  heard  and  denied.  On  April 
6,  1903,  complainant  filed  its  petition  praying^  that  the 
bill  might  stand  dismissed.  The  motion  was  granted 
and  a  decree  entered  dismissing  the  bill  without  preju- 
dice. The  following  is  from  the  decision  of  the  Circuit 
Court  of  Appeals: 

"Upon  this  appeal,  then,  the  decree  allowing  the 
dismissal  of  the  bill  should  not  be  reversed  unless 
it  clearly  appears  that  there  was  a  violation  of 
some  established  rule  prevailing  in  equity,  or  an 
abuse  of  the  legal  discretion  of  the  court.  In 
Pullman's  Car  Co.  v.  Central  Transportation  Co., 
171  U.  S.  138,  146,  18  Sup.  Ct.  808,  811,  43  L.  Ed. 
108,  the  Supreme  Court,  after  referring  to  deci- 
sions upon  this  subject,  said: 

**  'From  these  cases  we  gather  that  there  must 
be  some  plain,  legal  prejudice  to  defendant,  to 
authorize  a  denial  of  the  motion  to  discontinue. 
Such  prejudice  must  be  other  than  the  mere  pros- 
pect of  future  litigation  rendered  possible  by  the 
discontinuance.  If  the  defendants  have  acquired 
some  rights  which  might  be  lost  or  rendered  less 
efficient  by  the  discontinuance,  then  the  court,  in 
the  exercise  of  a  sound  discretion,  may  deny  the 
application.  Stevens  v.  The  Railroads  (C.  C),  4 
Fed.  97,  105.  Unless  there  is  an  obvious  violation 
of  a  fundamental  rule  of  a  court  of  equity,  or  an 
abuse  of  the  discretion  of  the  court,  the  decision 
of  a  motion  for  leave  to  discontinue  will  not  be 
reviewed  here.' 

*'We  are  not  able  to  see  that  the  court  below 
violated  any  rule  of  equity  practice,  or  abused  its 
legal  discretion,  in  making  the  decree  here  com- 
plained of.     No  testimony  had  been  taken  in  the 


case,  and  there  had  been  no  hearing  or  decree  upon 
the  merits.  The  hearing  of  the  motion  for  a  pre- 
liminary injunction  upon  opposing  ex  parte  affi- 
davits and  the  denial  of  the  motion  did  not  bar 
the  dismissal  of  the  bill  by  permission  of  the  court 
in  the  exercise  of  its  sound  discretion.  Nor  was 
leave  to  dismiss  precluded  because  the  defendant 
was  called  on  to  answer  the  bill  under  oath,  and 
did  so.  The  appellant,  we  think,  was  deprived  of 
no  substantial  right  by  the  dismissal.  We  cannot 
agree  that  future  litigation  thus  made  possible 
amounted  to  legal  prejudice." 
132  Fed.  809,  810. 

It  is  submitted  that  this  case  represents  a  situation 
substantially  the  same  as  that  before  this  court  in 
the  case  at  bar. 

The  other  case  which  we  consider  on  all  fours 
is  Thompson-Houston  Electric  Company  v.  Holland, 
supra,  a  decision  from  the  Circuit  Court  for  the 
Northern  District  of  Ohio.  There  a  bill  of  complaint 
w'as  filed  on  January  24,  1906,  for  injunction  and 
other  relief  growing  out  of  an  alleged  infringement  of 
a  patent.  On  March  8,  1906,  a  preliminary  injunction 
was  decreed.  An  appeal  was  taken  which  resulted  in 
a  reversal  of  the  decision  granting  the  preliminary  in- 
junction and  a  remanding  of  the  case  for  further 
proceedings.  Thereafter,  motion  was  made  by  com- 
plainant for  leave  to  discontinue  without  prejudice. 
The  court  granted  the  motion,  stating: 

"The  general  rule  is,  stated  in  the  form  most 
favorable  to  the  defendants,  that  a  motion  to 
discontinue    without   prejudice   upon    payment   of 


costs  will  be  allowed  where  no  rights  have  at- 
tached to  the  defendants,  as  by  a  cross-bill,  or 
where  no  testimony  has  been  taken.  I  know  of 
no  case  where  it  is  held,  and  I  can  conceive  of  no 
reason  why  it  should  be  held,  that  where  no  testi- 
mony has  been  taken,  and  no  cross-bill  filed,  the 
complainant  would  not  have  the  right  to  dismiss 
his  case.  To  hold  otherwise  would  be  to  say  that 
the  courts  are  anxious  to  encourage  litigation.  As 
declared  by  the  court  in  Pennsylvania  Globe  Gas- 
Hght  Co.  V.  Gaslight  Co.  (C.  C),  121  Fed.  1015, 
the  annoyance  to  the  defendant  of  the  second  liti- 
gation is  no  ground  for  refusing  to  dismiss  the 
bill." 

Coming  now  to  the  discussion  of  the  cases  relied 
on  by  appellants,  we  make  the  general  preliminary 
statement  that  in  every  one  of  the  instances  in  which 
complainant's  motion  to  discontinue  was  denied,  the 
litigation  had  reached  a  stage  where  the  defendant  had 
obtained  some  advantage  which  v/ould  be  lost  to  him  by 
the  dismissal,  so  that  the  dismissal  would  operate  as 
legal  prejudice.  This,  as  we  have  previously  shown,  is 
the  true  test.  In  the  following  cases,  Stevens  v.  The 
Railroads,  4  Fed.  97;  Electrical  Accumulator  Co.  v. 
Brush  Electric  Co.,  44  Fed.  602;  Hat-Sweat  Mfg.  Co. 
V.  Waring,  46  Fed.  8y,  and  Chicago  &  Alton  Railroad 
Co.  V.  Union  Rolling  Mill  Co.,  109  U.  S.  702,  the 
defendants  had  either  filed  cross-bills  or  were  entitled 
under  their  pleadings  to  affirmative  relief.  Dismissal 
would  therefore  have  been  highly  prejudicial. 

In  American  Bell  Telephone  Co.  v.  Western  Union 
Telegraph    Co.,   69   Fed.   670,    upon   which   appellants 
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place  special  reliance,  there  had  been  a  reference  to 
a  master,  in  which  both  parties  had  joined,  and  a  de- 
cision had  been  announced  in  draft  form  by  the  master 
in  favor  of  the  defendant.  Furthermore,  as  Professor 
Street  points  out  in  section  1334  of  his  treatise  on 
Federal  Equity  Practice,  the  suit  having  been  for  an 
accounting  the  defendant  was  entitled  to  affirmative 
relief  to  the  extent  of  any  balance  found  in  his  favor. 

In  the  case  of  Hershberger  v.  Blewett,  55  Fed.  170 
(Circuit  Court  Northern  District  Washington),  which 
was  a  suit  involving  title  to  real  estate,  ruling  had 
been  made  upon  demurrers  and  exceptions  to  the 
answer  and  the  time  for  introduction  of  testimony 
by  the  plaintiff  had  expired.  Thus  the  case  was  prac- 
tically ready  for  final  determination  upon  the  plead- 
ings. The  rulings  on  demurrers  and  exceptions  to 
the  answer,  furthermore,  were  decretal  orders  which 
conferred  a  legal  advantage  in  the  litigation  upon  the 
defendant  which  would  have  been  entirely  lost  had  the 
case  been  dismissed.  The  court  was  also  influenced 
by  the  fact  that  the  claim  in  litigation  affected  the  title 
to  numerous  lots  in  Seattle  and  that  prejudice  to  the 
lot  owners  would  result  from  delay  in  settlement  of  the 
question. 

In  the  case  of  Pullman's  Palace  Car  Company  v. 
Central  Transportation  Company,  49  Fed.  262,  S.  C. 
171  U.  S.  138,  the  prejudice  which  would  have  been 
sustained  by  the  defendant  if  dismissal  had  been  al- 
lowed consisted  in  a  loss  of  the  advantage  it  had  ob- 
tained by  reason  of  certain  offers  to  do  equity  which 


appeared  in  -  complainant's  bill.  The .  Supreme  Court 
laid  down  the  governing  principles  in  the  following 
language : 

"The  general  proposition  is  true  that  a  com- 
plainant in  an  equity  suit  may  dismiss  his  bill  at 
any  time  before  the  hearing,  but  to  this  general 
proposition  there  are  some  well-recognized  excep- 
tions. Leave  to  dismiss  a  bill  is  not  granted  where, 
beyond  the  incidental  annoyance  of  a  second  liti- 
gation upon  the  subject-matter,  such  action  would 
be  manifestly  prejudicial  to  the  defendant.  The 
subject  is  treated  of  in  Detroit  v.  Detroit  City 
Railway  Company,  in  an  opinion  by  the  Circuit 
Judge,  and  reported  in  55  Fed.  Rep.  569,  where 
many  of  the  authorities  are  collected,  and  the 
rule  is  stated  substantially  as  above.  The  rule  is 
also  referred  to  in  Chicago  &  Alton  Railroad  v. 
Union  Rolling  Mill  Co.,  109  U.  S.  702. 

''From  these  cases  we  gather  that  there  must 
be  some  plain,  legal  prejudice  to  defendant  to 
authorize  a  denial  of  the  motion  to  discontinue; 
such  prejudice  must  be  other  than  the  mere  pros- 
pect of  future  litigation  rendered  possible  by  the 
discontinuance.  If  the  defendants  have  acquired 
some  rights  which  might  be  lost  or  rendered  less 
efficient  by  the  discontinuance,  then  the  court,  in 
the  exercise  of  a  sound  discretion,  may  deny  the 
application.  Stevens  v.  The  Railroads,  4  Fed. 
Rep.  97,  105.  Unless  there  is  an  obvious  violation 
of  a  fundamental  rule  of  a  court  of  equity  or  an 
abuse  of  the  discretion  of  the  court,  the  decision 
of  a  motion  for  leave  to  discontinue  will  not  be 
reviewed  here. 

"Upon  an  examination  of  the  facts  relating  to 
the  motion,  we  think  the  Circuit  Court  was  right, 
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in  the  exercise  of  its  discretion,  in  denying  the 
same." 

171  U.  S.  145,  146. 

It  is  significant,  furthermore,  as  we  see  it,  that  the 
Supreme  Court  in  its  opinion  did  not  repeat  the  remark 
with  reference  to  decretal  orders  which  appeared  in 
the  decision  of  the  Circuit  Court  and  which  appellants 
have  italicized  on  page  thirty  of  their  brief. 

It  is  submitted  that  appellants  are  wholly  unable  to 
show  in  the  case  at  bar  that  any  prejudice  will  come 
to  them  by  reason  of  the  dismissal  of  the  bill  other  than 
such  annoyance  as  they  may  be  put  to  by  further  liti- 
gation in  the  same  or  other  courts;  that  at  the  time 
the  motion  to  dismiss  was  made,  the  case  had  not 
reached  a  point  where  any  rights  whatever  had  been 
adjudicated;  nor  had  the  cause  proceeded  to  a  point 
where  the  court  could  be  certain  as  to  what  ought  to 
be  the  final  disposition  of  the  cause.  This  latter 
seems  clear  from  the  fact  that  the  order  denying  the 
preliminary  injunction  stated  that  it  was  without 
prejudice  to  renewal  of  complainant's  application. 
[Tr.  87.] 

We  respectfully  submit  that  the  decree  of  dismissal 
should  be  affirmed. 

O'Melveny,  Stevens  &  Millikin, 
O'Melveny,   Millikin  &  Tuller^ 
Roy  V.  Reppy, 
Candler,  Thomson  &  Hirsch, 

Solicitors  for  Appellee. 


No.    2978 


(Hmmt  (Hmtt  of  KppmU  7 


Jiir  tlfe  Ntntty  (SlxxmlU 


THE  SHARPLESS  SEPARATOR  COMPANY, 

a  Corporation, 

Plaintiff  in  Error, 
vs. 
W.  W.  SKINNER, 
l!  Defendant  in  Error. 


I 


WtmBtvxpt  nf  ^Hovh. 


Upon  Writ  of  Error  to  the  United  States  District  Court 

of  the  Southern  District  of  California, 

Southern  Division. 


it 


JUL  3^  1917 
F.  D.  Monckton,' 

Clerk. 


Filmer  Bros.  Co.  Print,  830  Jackaon  St.,  S.  F.,  C«l. 


k 


No.    2978 


Oltrttttt  Oloitrt  of  App^ate 

Vux  tip  JJwtlj  (dtrrutt 


THE  SHARPLESS  SEPARATOR  COMPANY, 
a  Corporation^ 
I  Plaintiff  in  Error, 

vs. 
W.  W.  SKINNER, 

Defendant  in  Error. 


WtmBttvpit  nf  ^HBth, 


^       Upon  Writ  of  Error  to  the  United  States  District  Court 
of  the  Southern  District  of  California, 
Southern  Division. 


Filmer  Bros.  Oo.  Print,  880  Jackson  St.,  S.  F..  Cal 


rNDEX  TO  THE  PRINTED  TRANSCRIPT  OF 

RECORD. 


[Clerk's  Not«:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record  are 
printed  literally  in  italic;  and,  likewise,  cancelled  matter  appearing  in 
tbe  original  certified  record  is  printed  and  cancelled  herein  accord- 
ingly. When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 

Page 

Affidavit  of  Willard  P.  Smith 34 

Amended  Answer  of  Edgar  Bros.  Company,  a 

Corporation 78 

Amended  Complaint  58 

Amended  Petition  for  Removal  to  United  States 

District  Court 37 

Amendment  to  Amended  Complaint 90 

Answer  of  Edgar  Bros.  Company,  a  Corpora- 
tion       47 

Answer  of  Defendant,  the  Sharpies  Separator 

Company  to  Amended  Complaint 68 

Answer  to  Petition  for  Removal 29 

Assignments  of  Error 359 

Attorneys,  Names  and  Addresses  of 5 

Bill  of  Exceptions 110 

Bond  on  Removal 19 

Bond  on  Writ  of  Error 431 

Certificate  of  Clerk  U.   S.   District   Court  to 

Judgment-roll 98 

Certificate  of  Clerk  U.   S.   District  Court  to 

Transcript  of  Record 438 

Certificate  of  Clerk  to  Transcript  on  Removal 

from  Superior  Court  24 


ii  The  Sharpies  Separator  Company 

Index.  Page 

Complaint 7 

Citation    3 

Demurrer  to  Defendant's  Petition  for  Removal    28 

DEPOSITIONS  ON  BEHALF  OF  PLAIN- 
TIFF: 

McCULLOCH,  A.  G.  (in  Rebuttal) 281 

Cross-examination 287 

REED,  ALBERT  JOHN 233 

Cross-examination 239 

Redirect  Examination 251 

DEPOSITIONS     ON     BEHALF     OF     DE- 
FENDANT: 

FRANK,  FREDERICK  A 252 

Cross-examination 254 

TAYLOR,  Dr.  WALTER  J 176 

Cross-examination 186 

Exception  Number  1 115 

Exception  Number  2 116 

Exception  Number  3 117 

Exception  Number  4 120 

Exception  Number  5 123 

Exception  Number  6 123 

Exception  Number  7 126 

Exception  Number  8 126 

Exception  Number  9 127 

Exception  Number  10 128 

Exception  Number  11 129 

Exception  Number  12 131 

Exception  Number  13 131 

Exception  Number  14 131 

Exception  Number  14-A —  133 


vs.  W.  W.  Skinner.  iii 

Index.  Page 

Exception  Number  15 I34 

Exception  Number  16 172 

Exception  Number  17 I74 

Exception  Number  18 I75 

Exception  Number  19 I99 

Exception  Number  20 200 

Exception  Number  21 206 

Exception  Number  22 215 

Exception  Number  23 215 

Exception  Number  24 233 

Exception  Number  25 234 

Exception  Number  26 239 

Exception  Number  27 240 

Exception  Number  28 240 

Exception  Number  29 241 

Exception  Number  30 242 

Exception  Number  31 242 

Exception  Number  32 243 

Exception  Number  33 243 

Exception  Number  34 243 

Exception  Number  35 244 

Exception  Number  36 244 

Exception  Number  37 244 

Exception  Number  38 245 

Exception  Number  39 245 

Exception  Number  40 245 

Exception  Number  41 246 

Exception  Number  42 246 

Exception  Number  43 246 

Exception  Number  44 247 

Exception  Number  45 247 


iv  The  Sharpies  Separator  Compawy 

Index.  Page 

Exception  Number  46 248 

Exception  Number  47 248 

Exception  Number  48 248 

Exception  Number  49 249 

Exception  Number  50 249 

Exception  Number  51 249 

Exception  Number  52 250 

Exception  Number  53 250 

Exception  Number  54 251 

Exception  Niunber  55 251 

Exception  Number  56 257 

Exception  Number  57 259 

Exception  Number  58 264 

Exception  Number  59 275 

Exception  Number  60 279 

Exception  Number  61 282 

Exception  Number  62 282 

Exception  Number  63 263 

Exception  Number  64 , 285 

Exception  Number  65 285 

Exception  Number  ^ , 286 

Exception  Number  67 305 

Exception  Number  68 308 

Exception  Number  69 306 

Exception  Number  70 307 

Exception  Number  71 308 

Exception  Niunber  72 308 

Exception  Number  73 309 

Exception  Number  74 309 

Exception  Number  75 310 

Exception  Number  76 311 


vs.  W.  W.  Skinner.  v 

Index.  Page 

Exception  Number  77 312 

Exception  Number  78 313 

Exception  Number  79 313 

Exception  Number  80 314 

Exception  Number  81 315 

Exception  Number  82 315 

Exception  Number  83 317 

Exception  Number  i84 318 

Instructions  Eequested  by  Defendant  Sharpies 

Separator  Company,  a  Corporation 304 

Judgment 95 

Minutes  of  Court— October  25,  1915— Order  Al- 
lowing Application  for  Leave  to  Amend 

Petition  for  Eemoval,  etc 44 

Minutes  of  Court — November  1,   1915 — Order 

Amending  Petition  for  Eemoval,  etc 45 

Minutes    of    Court— October    10,    191&— Order 

Continuing  Cause   92 

Minutes   of   Court — January  26,   1917 — Order 

"Extending  Time  to  File  Bill  of  Exceptions.   108 
Minutes   of   Court — January  26,    1917 — Order 

Extending  Time  to  File  Bill  of  Exceptions .  107 

Names  and  Addresses  of  Attorneys 5 

Notice  of  Motion  of  Application  for  Leave  to 

Amend  the  Petition  for  Eemoval  Herein . .     32 
Notice  of  Motion  to  Eemand  Cause  to  the  Supe- 
rior Court  of  the  State  of  California 26 

Notice  of  Petition  and  Bond  for  Order  of  Ee- 
moval        21 

Objections    to    Presentation,    Settlement    and 

Signing  of  Bill  of  Exceptions 108 


vi  The  Sharpies  Separator  Company 

Index.  Page 

Order  Allowing  Writ  of  Error .....,,.  429 

Order  Extending  Time  to  May  15,  1917,  to  File 

Record  and  Docket  Cause 440 

Order  Enlarging  Time  Within  Which  Bill  of 

Exceptions  may  be  Filed , 101 

Order  Settling  Bill  of  Exceptions > .... .  356 

Order  of  Removal 23 

Petition  for  Removal  to  United  States  District 

Court 15 

Petition  for  Writ  of  Error 358 

Praecipe  for  Transcript  of  Record 435 

Stipulation  Approving  Bill  of  Exceptions 356 

Stipulation  Extending  Time  for  Preparing  and 

Filing  Bill   of   Exceptions   and   Granting 

Stay  of  Execution 105 

Stipulation  Extending  Time  for  Preparing  and 

Filing  Bill   of   Exceptions   and   Granting 

Stay  of  Execution 104 

Stipulation  Extending  Time  for  Preparing  and 

Filing  Bill   of   Exceptions   and   Granting 

Stay  of  Execution 102 

Stipulation  Extending  Time  for  Preparing  and 

Filing  Bill  of  Exceptions 99 

Summons 6 

TESTIMONY    ON    BEHALF    OF    PLAIN- 
TIFF: 

BOARTS,  C.  F  (m  Rebuttal) 258 

Cross-examination 260 

CRAM,  Dr.  V.  E.  (in  Rebuttal) 274 

Cross-examination 275 


vs.  W.  W.  Skinner.  vii 

Index.                                 Page 
TESTIMONY    ON    BEHALF    OF    PLAIN- 
TIFF—Continued : 
Redirect  Examination  276 

DAUDY,  Dr.  C.  A.  (in  Rebuttal) 277 

Cross-examination 280 

NYE,  H.  D.  (in  Rebuttal) 263 

Cross-examination 264 

RIDDER,  Dr.  R.  W.  (in  Rebuttal) 266 

Cross-examination  271 

RODGERS,  H.  (in  Rebuttal) 265 

Cross-examination 266 

SKINNER,  MRS.  IDA 170 

SKINNER,  AUBREY  166 

Cross-examination 168 

Redirect  Examination   170 

SKINNER,  W.  W Ill 

Cross-examination 136 

Redirect  Examination   164 

Recross-examination 165 

Recalled  173 

Recross-examination 174 

TESTIMONY  ON  BEHALF  OF  DEFEND- 
ANT: 

BRIGGS,  F.  L 231 

EDGAR,  A 232 

FELCH,  F.  E 227 

Cross-examination 229 

HART,  Dr.  GEORGE  H 189 

Cross-examination   200 

Redirect  Examination   207 


viii  The  Sharpies  Separator  Compa/ny 

Index.  Page 

TESTIMONY  ON  BEHALF  OF  DEFEND- 
ANT— ^^Continued : 

KELLY,  LYNWOOD  J 208 

Cross-examination 216 

Eedirect  Examination   222 

Recross-examination 222 

Eecross-examination 223 

Eedirect  Examination  224 

VAN  DENENDEN,  LEO 224 

Cross-examination 227 

Verdict 318 

Writ  of  Error 1 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 


No.  413— CIVIL. 
W.  W.  SKINNER, 


Plaintiff, 


vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation, 

Defendant. 

Writ  of  Error. 

United  States  of  America, — ss. 

The  President  of  the  United  States,  to  the  Honorable 
OSCAR  A.  TRIPPET,  Judge   of  the   Above- 
entitled  Court,  GREETING: 
Because  in  the  record  and  proceedings,  as  also  in 
the  giving,  making  and  rendition,  entry  and  filing  of 
the  final  judgment  in  that  certain  cause  in  the  above- 
entitled  court,  before  you,  between  the  above-named 
plaintiff  and  the  above-named  defendant,  manifest 
error  hath  happened  to  the  great  prejudice  and  dam- 
age of  said  defendant  corporation,  as  is  stated  and 
appears  by  the  petition  herein: 

We  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  justice 
done  to  the  party  defendant  aforesaid,  in  this  behalf 
do  command  you,  if  justice  be  therein  given,  that 
then  under  your  seal,  distinctly  and  openly,  you  send 
the  record  and  proceedings  aforesaid,  with  all  things 
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concerning  the  same,  to  tlie  [5*],  Justices  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  in  the  city  and  county  of  San  Francisco,  in 
the  State  of  California,  together  with  this  writ,  so  as 
to  have  the  same  at  the  said  place  in  the  said  circuit, 
on  the  26th  day  of  March,  A.  D.  1917,  that  the  said 
records  and  proceedings  being  inspected  the  said 
Circuit  Court  of  Appeals  may  cause  further  to  be 
done  therein  to  correct  those  errors  what  of  right, 
and  according  to  the  laws  and  customs  of  the  United 
States,  should  be  done. 

WITNESS,  the  Honorable  EDWARD  DOUG- 
LAS WHITE,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States,  this  27th  day  of  February,  A.  D. 
1917. 

ATTEST  my  hand  and  the  seal  of  the  above-en- 
titled court  at  the  Clerk's  office  thereof,  at  the  city 
and  county  of  Los  Angeles,  State  of  California,  on 
the  day  and  year  last  above  written. 

[Seal]  WILLIAM  M.  VAN  DYKE, 

Clerk  of  Said  Court. 
By  Chas.  N.  Williams, 

Deputy  Clerk. 

Allowed  this  27th  day  of  February,  A.  D.  1917. 

OSCAR  A.  TRIPPET, 
Judge  of  Said  Court. 

I  hereby  certify  that  a  copy  of  the  within  writ  of 
error  was  on  the  27th  day  of  February,  1917,  lodged 
in  the  Clerk's  office  for  the  Southern  Division  of  the 
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Southern  District  of  California,  for  the  said  defend- 
ant in  error. 

WILLIAM  M.  VAN  DYKE, 
Clerk  United  States  District  Court,  Southern  Dis- 
trict of  California. 

By  Chas.  N.  Williams, 

Deputy  Clerk.  [6] 
[Endorsed] :  No.  413— Civil.  In  the  United  States 
District  Court,  in  and  for  the  Southern  District  of 
California,  Southern  Division.  W.  W.  Skinner, 
Plaintiff,  vs.  The  Sharpies  Separator  Company,  a 
Corporation,  Defendant.  Writ  of  Error.  Filed 
Feb.  27, 1917.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas. 
N.  Williams,  Deputy  Clerk.     [7] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

No.  413— CIVIL. 
W.  W.  SKINNER, 

Plaintiff, 
vs. 

THE   SHARPLES   SEPARATOR  COMPANY,  a 

Corporation, 

Defendant. 

Citation. 

United  States  of  America, — ss. 

The  President  of  the  United  States,  to  the  Above- 
named  Plaintiff  and  to  His  Attorneys,  GREET- 
ING: 
You,  and  each  of  you,  are  hereby  cited  and  admon- 
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ished  to  be  and  appear  at  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  at  San  Fran- 
cisco, in  the  State  of  California,  within  thirty  (30) 
days  from  the  date  of  this  writ,  pursuant  to  a  writ 
of  error  filed  in  the  Clerk's  office  of  the  above-named 
court,  wherein  said,  The  Sharpies  Separator  Com- 
pany, a  corporation,  is  plaintiff  in  error,  and  you  are 
defendant  in  error,  to  show  cause,  if  any  there  be, 
why  the  final  judgment  in  said  writ  of  error  men- 
tioned, and  from  which  said  writ  of  error  has  been 
allowed,  should  not  be  corrected  and  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

WITNESS,  the  Honorable  EDWARD  DOUG- 
LAS WHITE,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States  of  [8],  America,  this  27th  day 
of  Feb.,  A.  D.  1917,  and  of  the  independence  of  the 
United  States,  the  1 — . 

OSCAE  A.  TRIPPET, 
Judge  of  the  Above-entitled  Court. 
Attest:  WILLIAM  M.  VAN  DYKE, 
Clerk  of  the  Above-entitled  Court. 


Deputy  Clerk. 
Receipt   of   a   copy   of  the  foregoing  Citation  is 
hereby  admitted  this  28th  day  of  Feb.,  A.  D.  1917. 

PHIL  D.  SWING, 


Attorneys  for  Defendant  in  Error.     [9] 

[Endorsed]  :  No.  413— Civil.  In  the  United  States 
District  Court,  in  and  for  the  Southern  District  of 
California,  Southern  Division.  W.  W.  Skinner, 
Plaintiff,  vs.   The   Sharpies  Separator  Company,  a 
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Corporation,  Defendant.  Citation.  Filed  Mar.  1, 
1917.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S.  Zimmer- 
man, Deputy  Clerk.     [10] 


Names  and  Addresses  of  Attorneys. 

For  Plaintiff  in  Error : 

BICKSLER,  SMITH  &  PARKE,  Esqs.,  829 
Citizens  National  Bank  Building,  Fifth  & 
Spring  Streets,  Los  Angeles,  California. 

J.  J.  DUNNE,  Esq.,  Claus  Spreckels  Building, 
San  Francisco,  California. 

For  Defendant  in  Error : 

PHIL  D.  SWING,  Esq.,  Suite  6,  7  and  8,  Secu- 
rity Savings  Bank  Building,  El  Centro, 
California.     [11] 


In  the  .District  Court  of  the  United  States^  in  and 
for  the  Southern  District  of  California,  South- 
ern Division. 

No.  413— CIVIL. 

W.  W.  SKINNER, 

Plaintiff, 
vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROS.  COM- 
PANY, a  Corporation, 

Defendants.     [12] 
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In   the  Superior  Court  in  and  for  the  County  of 
Imperial,  State  of  California. 

W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHARPLES  SEPARATOR  CO.,  a  Corpora- 
tion, and  EDGAR  BROS.  COMPANY,  a  Cor- 
poration, 

Defendant. 

ESHLEMAN  &  SWING,  Attorneys  for  Plain- 
tiff. 

Summons. 

The  People  of  the  State  of  California  Send  Greetings 
To  The  Sharpies  Separator  Company,  a  Corpo- 
ration, and  Edgar  Bros.  Company,  a  Corpora- 
tion, Defendants: 

YOU  ARE  HEREBY  DIRECTED  TO  APPEAR 
and  answer  the  complaint  in  an  action  entitled  as 
above,  brought  against  you  in  the  Superior  Court  of 
the  County  of  Imperial,  State  of  California,  within 
ten  days  after  the  service  on  you — of  this  summons — 
if  served  within  this  county,  or  within  thirty  days  if 
served  elsewhere. 

And  you  are  hereby  notified  that  unless  you  appear 
and  answer  as  above  required,  the  said  plaintiff  will 
take  judgment  for  any  money  or  damages  demanded 
in  the  complaint,  as  arising  upon  contract,  or  he  will 
apply  to  the  Court  for  any  other  relief  demanded  in 
the  complaint. 

Given  under  my  hand  and  the  seal  of  the  Superior 


* 
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Court  of  the  County  of  Imperial,  State  of  California, 
this  6th  day  of  July,  A.  D.  1915. 

[Seal]  M.  S.  COOK, 

Clerk.     [13] 


In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Imperial, 

W.  W.  SKINNER, 

Plaintiff, 
vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROS.  COM- 
PANY, a  Corporation, 

Defendants. 

Complaint. 

Comes  now  the  plaintiff  above  named  and  for  cause 
of  action  against  the  above-named  defendants,  al- 
leges : 

I. 

The  plaintiff  is  informed  and  believes  and  there- 
fore alleges  the  fact  to  be  that  The  Sharpies  Sepa- 
rator Company  is  a  corporation,  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
Pennsylvania,  and  having  its  principal  place  of 
business  at  West  Chester,  Pennsylvanwia.  That 
said  The  Sharpies  Separator  Company  has  not  filed 
the  certified  copy  of  its  articles  of  incorporation  in 
the  office  of  the  Secretary  of  the  State  of  California, 
nor  designated  a  person  residing  within  the  State  of 
California,  upon  whom  process,  issued  by  authority 
of  or  under  the  laws  of  the  State  of  California,  may 
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be  served.  That  at  all  times  herein  mentioned  said 
The  Sharpies  Separator  Company  has  been  and  now 
is  engaged  in  the  transaction  of  business  within  tHe 
State  of  California.  That  at  all  times  herein  men- 
tioned said  The  Sharpies  Separator  Company  has 
been  and  now  is  engaged  in  the  manufacture  and  sale 
of  cream  separators  and  mechanical  milkers. 

II. 
That  Edgar  Bros.  Company  is  a  corporation  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California,  and  having  its  principal  place  of  busi- 
mess  at  the  City  of  Imperial,  [14]  County  of  Im- 
perial, State  of  California,  and  at  all  times  herein 
mentioned  has  been  and  now  is  engaged  in  the  sale  oi 
farm  and  dairy  tools,  implements  and  machinery,  in- 
cluding the  manufactured  products  of  the  said  The 
Sharpies  Separator  Company. 

III. 
The  plaintiff  at  all  times  herein  mentioned  was  a 
farmer  and  dairyman  within  the  County  of  Im- 
perial, State  of  California,  and  at  all  times  herein 
mentioned  has  owned,  cared  for,  and  milked  and  now 
does  own,  care  for,  and  milk  a  herd  of  dairy  cows  as 
defendants  at  all  times  herein  mentioned  well  know. 

IV. 
That  on  or  about  the  3d  day  of  January,  1914, 
at  El  Centro  in  the  County  of  Imperial,  State  of 
California,  and  while  plaintiff  was  the  owner  as 
aforesaid  of  a  herd  of  dairy  cows,  consisting  of  about 
ninety  (90)  head,  the  defendants  sold  and  delivered 
to  the  plaintiff  a  certain  mechanical  milker  known  as 
the  SHARPLES  MECHANICAL  MILKER,  con- 
sisting of  four  milker  units  and  then  and  there  war- 
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ranted  the  same  to  be  in  all  respects  fit  and  proper 
for  the  said  use  of  milking  plaintiff's  said  cows  and 
especially  warranted  that  when  said  SHARPLES 
MECHANICAL  MILKER  has  been  installed  on 
plaintiff's  ranch  by  defendants,  it  could  safely  be 
used  for  milking  plaintiff's  said  cows,  and  that  the 
use  therof  in  milking  said  cows  would  not  in  any  way 
injure  said  cows  nor  decrease  the  amount  of  milk 
said  cows  would  give  if  said  mechanical  milker  was 
operated  and  cared  for  in  accordance  with  defend- 
ant's instructions. 

V. 
That  plaintiif  had  no  information  or  knowledge 
regarding  said  mechanical  milker  or  any  mechanical 
milker,  other  than  the  representations  and  warran- 
ties of  defendants  and  had  no  means  to  and  was  un- 
able to  ascertain  the  truth  or  falsity  of  defendant's 
said  representations  and  warranties  before  making 
said  purchase  and  [15]  plaintiff  believed  the  said 
representations  of  defendants  and  relied  upon  their 
said  warranties  and  made  said  purchase  solely  by 
reason  of  said  representations  and  warranties. 

VL 
That  on  or  about  the  5th  day  of  February,  1914, 
defendants  installed  said  The  Sharpies  Mechanical 
Milker  for  palintifl  on  his  ranch  near  El  Centro, 
said  County  of  Imperial,  and  declared  to  plaintiff 
that  the  said  mechanical  milker  was  then  and  there 
completely  and  properly  installed  and  that  he  could 
thereafter  safely  use  and  operate  it  for  milking 
plaintiff's  said  cows  and  that  if  operated  and  cared 
for  in  accordance  with  the  defendants'  instructions, 
the  same  would  not  in  any  way  injure  plaintiff's  said 
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cows   nor   decrease   the   amount  of  milk  said  cows 
would  give.  , 

VII. 

That  thereafter  plaintiff  began  in  good  faith  to  use 
the  said  mechanical  milker  for  milking  his  said  cows, 
and  at  all  times  operated  and  cared  for  said  mechan- 
ical milker  in  strict  confornity  to  and  in  compliance 
with  all  of  defendants '  instructions  but  said  mechan- 
ical milker  was  not  then  and  there  nor  has  it  since 
been  nor  is  it  now  fit  or  proper  to  be  used  for  milking 
plaintiff's  said  cows  but  the  use  thereof  for  milking 
plaintiff's  said  cows  bruised  and  injured  the  teats, 
udders,  and  bag  of  many  of  plaintiff's  said  cows  and 
greatly  lessened  the  amount  of  milk  given  by  all  of 
said  cows.  That  as  soon  as  plaintiff  discovered  that 
the  said  milker  was  injuring  his  said  cows,  he  discon- 
tinued the  use  thereof. 

VIII. 

That  on  or  about  the  30th  day  of  May,  1914,  plain- 
tiff notified  defendants  that  he  had  in  good  faith  en- 
deavored to  use  the  said  mechanical  milker  for  the 
purpose  of  milking  his  said  cows  but  that  said  milker 
was  wholly  insufficient  for  said  purpose  and  that  it 
did  not  in  any  respect  comply  with  their  warranties 
and  offered  to  return  the  same.     [16], 

IX. 

That  defendants  thereupon  repeated  all  their 
former  representations  and  warranties  and  asserted 
that  the  said  mechanical  milker  had  not  been  given 
a  fair  trial  and  insisted  that  defendants  be  per- 
mitted to  operate  the  same  upon  plaintiff's  cows 
and  again  represented  the  said  mechanical  milker 
properly  operated  would  not    in  any   way    injure 
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plaintiff's  said  cows  and  on  or  about  the  25  day  of 
June,  1914,  defendants,  themselves,  began  to  operate 
said  mechanical  milker  in  milking  plaintiff's  said 
cows  on  his  ranch  in  Imperial  County  and  continued 
to  so  operate  it  for  a  period  of  about  two  weeks 
thereafter,  during  which  time  said  mechanical 
milker  was  under  the  defendant's  sole  care,  custody 
and  control.  That  defendants  were  wholly  unable 
to  operate  said  mechanical  milker  so  as  not  to  injure 
plaintiff's  said  cows  but  on  the  contrary,  the  said 
mechanical  milker,  while  being  operated  by  defend- 
ants as  aforesaid  in  milking  plaintiff's  said  cows, 
did  greatly  injure  said  cows  and  totally  and  per- 
man^ly  ruining  many  of  them  for  any  and  all  pur- 
poses whatever.  That  after  their  unsuccessful  at- 
tempt to  operate  said  milker,  to  vdt,  on  or  about  the 
7th  day  of  July,  1914,  defendants  abandoned  their 
said  attempt  to  make  said  milker  work. 

X. 

That  after  defendants  discontinued  operating  said 
mechanical  milker,  as  aforesaid,  plaintiff  did  not 
again  attempt  to  use  the  same  but  again  notified  de- 
fendants that  the  same  was  useless  and  worthless 
and  offered  to  return  the  same  to  the  defendants  and 
demanded  that  defendants  return  to  him  the  pur- 
chase price  thereof  and  damages  for  the  injury  done 
his  said  cows  by  the  operation  of  said  milker  as 
aforsaid. 

XI. 

That  on  or  about  the  20th  day  of  October,  1914, 
defendants  again  asserted  that  that  said  mechanical 
milker  was  a  fit  and     [17]     proper   machine    for 
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milking  plaintiff's  cows  and  represented  that  said 
milker  could  be  successfully  operated  without  in- 
jury to  plaintiff's  cows  and  insisted  that  they  be  per- 
mitted another  trial  thereof  upon  plaintiff's  said 
cows,  and  again  represented  and  warranted  that  the 
said  mechanical  milker  would  not  in  any  way  injure 
plaintiff's  said  cows  and  agreed  to  pay  plaintiff  all 
damages  caused  his  said  cows  by  said  mechanical 
milker.     That  plaintiff  consented  to  another    trial 
and  on  the  20th  day  of  October,  1914,  defendants 
again  began  the  operation  of  said  mechanical  milker 
on  plaintiff's  cows  and  attempted  to  milk  plaintiff's 
said  cows  therewith.     That  from  the  said  20th  day 
of  October,  1914,  to  the  18th  day  of  December,  1914, 
defendants  continued  to  operate  said  milker  upon 
plaintiff's  said  cows  and  during  all  that  period  de- 
fendants had  the  sole  care,  custody,  and  control  of 
said  machine.     That  said  mechanical  milker  while 
being   operated   as   aforesaid   by   said   defendants, 
greatly  injured  plaintiff's  said  cows  by  bruising  and 
disceasing  the  teats,  udders  and  bags  of  said  cows 
and  totally  and  permanently  ruining  many  of  said 
cows  for  dairy  purposes  and  for  all  purposes  what- 
ever.    That  on  the  18th  day  of  December,  1914,  de- 
fendants discontinued  operating  said  milker  and  the 
same  has  not  been  used  since. 

XII. 
That  at  all  times  herein  mentioned  said  mechani- 
cal milker  has  been  and  now  is  wholly  and  entirely 
useless  and  worthless  and  of  no  value  whatever. 
That  on  or  about  the  18th  day  of  December,  1914, 
plaintiff  after  a  full  and  fair  trial  of  said  milker  as 
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aforesaid  notified  defendants  of  the  insufficiency  of 
the  said  milker  to  do  the  things  which  defendants 
had  represented  and  warranted  it  could  do  and 
would  do,  and  offered  to  return  the  said  milker  to 
the  defendants  and  demanded  that  defendants  re- 
turn him  the  purchase  price  of  said  milker  and  also 
that  defendants  pay  him  for  the  damages  and  loss 
to  his  said  cows.     [18] 

XIII. 

That  before  said  Sharpies  Mechanical  Milker  was 
used  on  plaintiff's  said  cows,  they  were  a  valuable 
herd  of  hesithly,  well  bred  dairy  cows  free  from 
disease.  That  as  a  direct  result  of  the  efforts  made 
in  good  faith  to  use  the  said  mechanical  milker  as 
aforesaid,  two  (X)  of  his  cows  died  from  the  in- 
jurious effects  upon  them  of  said  milker  to  pla^miff 's 
damage  in  the  sum  of  Three  Hundred  (300)  Dol- 
lars. Five  (5)  were  totally  and  permanently  ruined 
for  all  purposes  to  plaintiff's  damage  in  the  sum  of 
Six  Hundred  Seventy-five  (675)  Dollars.  Ten  (10) 
were  totally  and  permanently  ruined  for  dairy  pur- 
poses to  plaintiff's  damage  in  the  sum  of  Seven  Hun- 
dred and  Thirty  (730)  Dollars.  Ten  (10)  were  in- 
jured, each  by  the  loss  of  the  use  of  one  or  more 
teats  to  plaintiff's  damage  in  the  sum  of  Three  Hun- 
dred (300)  Dollars,  making  plaintiff's  total  damage 
by  reason  of  the  injury  to  his  said  cows  in  the  sum 
of  Two  Thousand  and  Five  (2005)  Dollars. 

XIV. 

That  as  a  direct  result  of  the  efforts  made  in  good 
faith  to  use  the  said  mechanical  milker  as  afore- 
said, plaintiff  has  suffered  a  loss  of  butter  fat   re- 
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ceived  from  said  cows,  amounting  to  Six  Thousand 
(OOOO)  lbs.  to  his  damage  in  the  sum  of  Fifteen 
Hundred  (1500)  Dollars. 

XV. 
That  plaintiff  paid  defendants  in   the   purchase 
and  installation  of  said  mechanical  milker  the  sum 
of  One  Thousand  and  Seven  (1007)  Dollars. 

XVI. 
That  defendants  have  paid  plaintiff  no  part  of 
said  sum  of  Forty-five  Hundred  Twelve  (4512)  Dol- 
lars but  the  whoe  sum  thereof  is  now  due,  owing  and 
unpaid.     [19] 

WHEEEFORE,  plaintiff  prays  juc^^ement  against 
defendants  for  the  simi  of  Forty-five  Hundred 
Twelve  and  no/100  (4512)  Dollars  and  for  costs  of 
suit  incurred  herein. 

ESHLEMAN  &  SWING, 
Attorneys  for  Plaintiff. 

State  of  California, 
County  of  Imperial, — ss. 

W.  W.  Skinner,  being  duly  sworn,  deposes  and 
says:  That  he  is  the  plaintiff  in  the  foregoing  and 
above-entitled  action,  that  he  has  heard  read  the 
foregoing  complaint  and  knows  the  contents  thereof, 
and  that  the  same  is  true  of  his  own  knowledge,  ex- 
cept as  to  the  matters  and  things  stated  on  his  in- 
formation and  belief,  and  that  as  to  those  matters 
and  things  he  believes  it  to  be  true. 

W.  W.  SKINNER. 
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Subscribed  and  sworn  to  before  me  this  3d  day  of 
July,  1915. 

PHIL  D.  SWING, 

Notary  Public  in  and  for  the  County  of  Imperial, 
State  of  California. 

[Endorsed]:  Filed  July  6,  1915.    M.    S.    Cook, 
County  Clerk.     [20] 


In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Imperial. 

No.  2489. 
W.  W.  SKINNER, 

Plaintiff, 
vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROS.  COM- 
PANY, a  Corporation, 

Defendants, 

Petition  for  Removal  to  United  States  District 

Court.     . 

To  the  Honorable  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  County  of  Im- 
perial. 
Now  comes  The  Sharpies  Separator  Company,  a 
corporation,  one  of  the  defendants  in  the  above-en- 
titled cause,  and  files  this  its  petition  for  the  re- 
moval of  said  cause  from  the  aforesaid  Superior 
Court,  in  which  it  is  now  pending,  to  the  District 
Court  of  the  United  States,  in  and  for  the  Southern 
District  of  California,  held  at  the  City  of  Los  An- 
geles, in  said  district  and  state. 
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Petitioner  would  show  unto  your  Honorable 
Court : 

1.  That  this  cause  was  filed  in  your  Honorable 
Court  on  the  6th  day  of  July,  1915,  and  that  the  time 
to  plead,  answer  or  demur  to  the  same  has  not  ex- 
pired under  the  laws  of  this  State,  in  such  cases 
made  and  provided. 

2.  That  the  suit  is  one  of  a  civil  nature  at  com- 
mon law,  of  which  the  District  Courts  of  the  United 
States  have  original  jurisdiction,  to  wit,  said  suit  is 
brought  to  recover  a  sum  in  [21]  excess  of  Three 
Thousand  Dollars  ($3,000),  exclusive  of  interest  and 
costs. 

3.  That  the  controversy  herein  is  separable  and 
is  between  citizens  of  this  state  and  of  a  foreign 
state ;  that  the  plaintiff  was  at  the  time  of  the  com- 
mencement of  this  suit,  and  still  is,  a  citizen  of  the 
State  of  California,  residing  in  the  County  of  Im- 
perial, in  said  State;  and  that  your  petitioner  The 
Sharpies  Separator  Company,  was,  at  the  time  of 
the  commencement  of  this  suit,  and  now  is,  a  cor- 
poration organized  under  the  laws  of  the  State  of 
Pennsylvania,  with  its  principal  place  of  business  at 
West  Chester,  in  said  State;  and  that  your  peti- 
tioner desires  to  remove  this  suit  into  the  District 
Court  of  the  United  States  to  be  held  in  the  South- 
ern District  of  California,  Southern  Division. 

4.  Your  petitioner  further  shows  that  the  cause 
of  action  that  the  plaintiff  has  alleged  in  his  com- 
plaint herein  against  the  two  defendants,  your  peti- 
tioner and  Edgar  Bros.  Company,  a  corporation,  is 
for  damages  arising  from  the  sale  and  delivery  to 
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plaintiff  of  a  certain  mechanical  milker  known  as 
the  ** Sharpies  Mechanical  Milker";  and  that  plain- 
tiff alleges  that  the  defendants  warranted  the  same 
to  be  in  all  respects  fit  and  proper  for  the  use  of 
milking  cows  and  especially  warranted  that  when 
said  **  Sharpies  Mechanical  Milker"  had  been  in- 
stalled on  plaintiff's  ranch  by  defendants  it  could 
safely  be  used  for  milking  plaintiff* '«  cows,  and  that 
the  use  thereof  in  milking  said  cows  would  not  in 
any  way  injure  cows  nor  decrease  the  amount  of 
milk  said  cows  would  give  if  said  mechanical  milker 
was  operated  and  cared  for  in  accordance  with  de- 
fendants '  instructions ;  and  that  plaintiff  alleges  that 
defendants  were  unable  to  operate  said  mechanical 
milker  so  as  not  to  injure  [22]  plaintiff's  cows, 
but  on  the  contrary,  while  the  same  was  being  op- 
erated by  defendants  plaintiff's  cows  were  injured, 
and  asks  for  judgment  against  defendants  in  the 
sum  of  Four  Thousand  Five  Hundred  Twelve  Dol- 
lars ($4512)  and  costs. 

5.  That  the  said  "Sharpies  Mechanical  Milker" 
referred  to  in  the  complaint  was  sold  by  your  peti- 
tioner to  the  plaintiff  and  that  Edgar  Bros.  Com- 
pany, also  joined  as  a  defendant  herein,  was  paid  a 
commission  for  the  sale  of  said  machine  and  was  act- 
ing at  all  times  herein  simply  and  solely  as  agent 
for  your  petitioner;  and  that  the  defendant  Edgar 
Bros.  Company  is  and  was  fraudulently  and  improp- 
erly joined  as  a  party  defendant  for  the  sole  pur- 
pose of  defeating  the  right  of  petitioner  to  remove 
this  cause  to  the  United  States  District  Court ;  and 
that  said  defendant  is  not  in  any  way  interested  in 
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the  controversy  set  forth  in  the  complaint  herein. 

Your  petitioner  therefore  prays  that  this  Court 
proceed  no  further  herein,  except  to  make  the  order 
of  removal  as  required  by  law  and  to  accept  the  bond 
presented  herewith,  and  direct  a  transcript  of  the 
record  herein  to  be  made  for  said  Court  as  provided 
by  law,  and  as  in  duty  bound  your  petitioner  will 
ever  pray. 
THE  SHARPLES  SEPARATOR  COMPANY, 

By  WILLARD  P.  SMITH, 

B.  B.  BLAKE, 

Its  Attorneys.     [2S] 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

F.  A.  Frank,  being  duly  sworn,  deposes  and  says ; 

That  he  is  the  managing  agent  of  The  Sharpies 
Separator  Company,  the  petitioner  herein  named, 
and  has  knowledge  of  the  facts  set  forth  in  said  peti- 
tion ;  that  he  has  read  the  above  and  foregoing  peti- 
tion and  knows  the  contents  thereof  and  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the 
matters  which  are  therein  stated  on  information 
or  belief  and  as  to  those  matters  he  believes  it  to  be 
true. 

That  the  reason  why  this  verification  is  not  made 
by  The  Sharpies  Separator  Company  is  that  it  is  a 
Pennsylvania  corporation  and  none  of  its  officers 
are  or  reside  in  the  State  of  California. 

F.  A.  FRANK. 
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Subscribed  and  sworn  to  before  me  this  10th  day 
of  September,  1915. 

[Seal]  J.  D.  BROWN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:  Filed  September  13,    1915.    M.    S. 
Cook,  County  Clerk.     [24] 


In  the  Superior  Court  of  the  State  of  California, 
in  and  for  Imperial  County. 

#31694-15. 
W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROS.  COM- 
PANY, a  Corporation, 

Defendants. 

Bond  on  Removal. 
KNOW  ALL  MEN  BY  THESE  PRESENTS : 
That  the  undersigned,  Sharpies  Separator  Co.,  a 
corporation,  one  of  the  defendants,  as  principal,  and 
United  States  Fidelity  &  Guaranty  Company,  a  cor- 
poration duly  organized  and  existing  and  doing  busi- 
ness under  and  by  virtue  of  the  laws  of  the  State  of 
Maryland,  as  surety,  are  held  and  firmly  bound  unto 
the  plaintiff  in  the  above-entitled  cause,  in  the  sum 
of  Five  Hundred  Dollars,  lawful  money  of  the 
United  States  of  America,  for  the  payment  of  which 
sum,  well  and  truly  to  be  made,  the  undersigned  bind 
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themselves,  jointly  and  severally,  firmly   by   these 
presents : 

THE  CONDITION  of  this  obligation  is  such,  that 
WHEREAS,  Sharpless  Separator  Co.,  a  corpora- 
tion, one  of  the  defendants  as  aforesaid,  has  applied 
by  petition  to  the  said  Superior  Court  for  the  re- 
moval of  the  said  action  to  the  District  Court  of  the 
United  States  for  the  Southern  Dis^iVct  of  Califor- 
nia, pursuant  to  the  Act  of  Congress  in  such  case 
made  and  provided ; 

NOW,  THEREFORE,  if  said  defendant  shall  en- 
ter in  said  District  Court  of  the  United  States  for 
the  District  aforesaid,  within  thirty  days  from  date 
of  the  filing  of  the  petition  a  certified  copy  of  the 
record  in  said  action,  and  shall  pay  all  costs  that 
may  be  awarded  therein  by  said  District  Court  if 
said  court  shall  hold  that  said  suit  was  wrongfully 
or  improperly  [25]  removed  thereof,  then  this 
obligation  shall  be  void;  otherwise  shall  be  and  re- 
main in  full  force  and  effect. 
THE  SHARPLES  SEPARATOR  COMPANY, 

By  W.  P.  SMITH, 
Attorney  in  Fact. 
UNITED  STATES  FIDELITY  &  GUAR- 
ANTY COMPANY, 
(Corporate  Seal)  H.  V.  D. 

By  BORLAND  &  JOHNS, 
Attorneys  in  Fact. 
By  W.  S.  ALEXANDER. 

State  of  California, 

City  and  County  of  San  Francisco,— ss. 
On  this  7th  day  of  September,  in  the  year  one 
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thousand  nine  hundred  and  15,  before  me,  M.  J. 
Cleveland,  a  notary  public  in  and  for  the  city  and 
county  of  San  Francisco,  personally  appeared  H.  V. 
D.  Johns  and  W.  S.  Alexander  known  to  me  to  be 
the  persons  whose  names  are  subscribed  to  the  with- 
in instrument  as  the  attorneys  in  fact  of  the  United 
States  Fidelity  and  Guaranty  Company,  and  ac- 
knowledged to  me  that  they  subscribed  the  name  of 
the  United  States  Fidelity  and  Guaranty  Company 
thereto  as  principal,  and  their  own  names  as  attor- 
neys in  fact. 

[Notarial  Seal]  M.  J.  CLEVELAND, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:  Filed  September  13,  1915.    M.  S. 
Cook,  County  Clerk.     [26] 


In  the  Superior  Corut  of  the  State  of  California,  in 

and  for  the  County  of  Imperial. 

No.  2489. 

W.  W.  SKINNER, 

Plaintiff, 

vs. 
THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,    and    EDGAR    BROS.    COM- 
PANY, a  Corporation, 

Defendants. 

Notice  of  Petition  and  Bond  for  Order  of  Removal. 

To  the  Plaintiff  Above  Named  and  to  Messrs.  Eshle- 
man  &  Swing,  his  attorneys: 
Please  take  notice  that  The  Sharpies  Separator 
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Company,  one  of  the  defendants  in  the  above-en- 
titled cause,  will  on  the  17th  day  of  September,  1915, 
at  ten  o'clock  A.  M.,  or  as  soon  thereafter  as  counsel 
can  be  heard,  move  the  court  for  an  order  removing 
said  cause  to  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California  in  accord- 
ance with  the  petition  and  bond  of  defendants, 
copies  of  which  are  hereto  attached. 
Dated  September  10th,  1915. 

WILLAED  P.  SMITH, 

B.  B.  BLAKE, 
Attorneys  for  Defendant  The  Sharpies  Separator 
Company. 

[Endorsed] :  Filed  September  13,  1915.  M.  S. 
iCook,  County  Clerk.  G.  H.  Mathews,  Deputy 
Clerk. 

Due  service  of  the  within  notice  of  filing  petition 
and  receipt  of  a  copy  of  petition  and  bond  is  hereby 
admitted  this  13th  day  of  September,  1915. 

ESHLEMAN  &  SWING, 
Attorneys  for  Plaintiff.     [27] 


In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Imperial. 

No.  2489. 
W.  W.  SKINNER, 

Plaintiff, 
vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROS.  COM- 
PANY, a  Corporation, 

Defendants. 
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Order  of  Removal. 

This  cause  coming  on  for  hearing  upon  petition 
and  bond  of  the  defendant  The  Sharpless  Separator 
Company  for  an  order  transferring  this  cause  to  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Southern  Division,  and  it  ap- 
pearing to  the  Court  that  the  defendant  The  Sharp- 
ies Separator  Company  has  filed  its  petition  for 
such  removal  in  due  form  of  law,  and  that  the  said 
defendant  has  filed  its  bond  duly  conditioned,  with 
good  and  sufficient  sureties,  as  provided  by  law,  and 
that  said  defendant  has  given  plaintiff  due  and 
legal  notice  thereof,  and  it  appearing  to  the  Court 
that  this  is  a  proper  cause  for  removal  to  said 
District  Court. 

Now,  therefore,  said  petition  and  bond  are  hereby 
accepted  and  it  is  hereby  ordered  and  adjudged  that 
this  cause  be  and  it  hereby  is  removed  to  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Southern  Division,  and  the  clerk  is 
hereby  directed  to  make  up  the  record  in  said  cause 
for  transmission  to  said  court  forthwith. 

Done  in  open  court,  this  20th  day  of  September, 
1915. 

FRANKLIN  J.  COLE, 
Judge  of  the  Superior  Court. 

[Endorsed]:  Filed  September  20,  1915.  M.  S. 
Cook,  County  Clerk.  G.  H.  Matthews,  Deputy. 
[28] 
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Sep.  21,  1915, 
Return  of  summons  has  not  been  made. 


Clerk.     [29] 


In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Imperial. 

No.  2480. 


W.  W.  SKINNER, 


Plaintiff, 


vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROS.  COM- 
PANY, a  Corporation, 

Defendants. 

Certificate  of  Clerk  to  Transcript  on  Removal  from 
Superior  Court. 

State  of  California, 
County  of  Imperial, — ^ss. 

I,  M.  S.  Cook,  County  Clerk  of  said  county  of  Im- 
perial, and  ex-officio  clerk  of  the  Superior  Court  in 
and  for  said  county,  hereby  certify  the  above  and 
foregoing  to  be  a  full,  true  and  correct  copy  of  the 
record,  and  the  whole  thereof,  in  the  above-entitled 
suit  heretofore  pending  in  said  Superior  Court,  be- 
ing the  suit  numbered  No.  2489,  wherein  W.  W. 
Skinner  is  plaintiff  and  The  Sharpless  Separator 
Company,  a  corporation,  and  Edgar  Bros.  Company, 
a  corporation,  are  defendants,  said  record  consist- 
ing of  the  complaint,  filed  by  said  plaintiff  in  said 
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suit  on  the  6th  day  of  July,  1915;  the  summons  and 

return  thereon,  filed  in  said  suit  on  the day  of 

,  1915,  the  petition  for  removal  of  said 

suit  to  the  United  States  District  Court,  filed  by  the 
defendant  The  Sharpies  Separator  Company  in 
said  suit  on  the  13th  day  of  September,  1915,  the 
bond  for  removal,  the  notice  of  petition  and  bond, 
and  the  order  of  removal  of  said  suit  to  said  United 
States  District  Court,  entered  of  record  in  said  suit 
on  the  20th  day  of  September,  1915,  all  as  appears 
on  the  files  and  of  record  in  my  office. 

Witness  my  hand  and  official  seal  this  21st  day  of 
September,  A.  D.  1915. 

[Seal]  M.  S.  COOK, 

County  Clerk. 
D.  N.  Thompson, 
Deputy  Clerk.     [30] 

[Endorsed]:  No.  413— Civ.  U.  S.  District  Court, 
Southern  District  of  California,  Southern  Division. 
W.  W.  Skinner  v.  The  Sharpies  Separator  Co.  et 
al.  Cert.  Transcript  on  Removal  from  Superior 
Court  Imperial  Co.  Filed  Sep.  25,  1915.  Wm.  M. 
Van  Dyke,  Clerk.  By  R.  S.  Zimmerman,  Deputy 
Clerk.     [31] 
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In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California. 

No. . 

W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROS.  COM- 
PANY, a  Corporation, 

Defendants. 

Notice  of  Motion  to  Remand  Cause  to  the  Superior 
Court  of  the  State  of  California. 

To  the  Sharpies  Separator  Company,   a  Corpora- 
tion, Defendant  Above  Named,  and  to  Willard 
P.  Smith  and  B.  B.  Blake,  Its  Attorneys : 
You  and  each  of  you  will  please  take  notice  that 
the  plaintiff  above  named  will  on  Monday  the  18th 
day  of  October,  1915,  at  10  o'clock  A.  M.,  or  as  soon 
thereafter  as  counsel  can  be  heard,  move  the  above- 
entitled  court  to  remand  the  above-entitled  cause 
to  the  Superior  Court  of  the  State  of  California  in 
and  for  the  county  of  Imperial.     Said  Motion  wiU 
be  made  and  based  on  the  following  grounds: 

I. 
That  the  said  suit  does  not  really  or  substantially 
involve  a  dispute  or  controversy  properly  within  the 
jurisdiction  of  the  said  District  Court. 

II. 
That  it  does  not  appear  from  the  records  and 
papers  on  file  in  the  said  District  Court  that  there 
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is  a  controversy  which  is  wholly  between  citizens 
or  residents  of  different  States  which  can  be  tried 
and  which  can  wholly  be  determined  between  them 
without  [32]  involving  necessarily  a  trial  of  the 
whole  case  as  to  all  defendants. 

III. 

That  the  defendants  are  not  all  residents  or  citi- 
zens of  States  other  than  California  and  it  does  not 
appear  that  the  parties  defendant  to  said  suit  were 
or  have  been  wrongfully  joined  as  such. 

IV. 

That  the  defendant,  the  Edgar  Bros.  Company,  is 
a  proper  and  necessary  party  defendant  and  that 
said  defendant,  Edgar  Bros.  Company,  is  a  resident 
of  the  State  of  California. 

V. 

That  the  controversy  herein  is  not  separable. 

On  the  hearing  of  said  motion  plaintiff  will  rely 
on  and  read  in  evidence. 

1.  The  transcript  and  record  on  file  in  said  Dis- 
trict Court  in  said  cause. 

2.  The  answer  of  the  plaintiff  to  the  petition  of 
The  Sharpies  Separator  Company  for  a  removal, 
served  herewith. 

3.  Affidavit  of  W.  W.  Skinner. 
Dated  this  7th  day  of  October,  1915. 

ESHLEMAN  &  SWING, 
Attorneys  for  Plaintiff. 

[Endorsed] :  413— Civ.  In  the  District  Court  of 
the  United  States  for  the  Southern  District  of 
California.  W.  W.  Skinner,  Plaintiff,  vs.  The 
Sharpies  Separator  Co.,  a  Corporation,  and  Edgar 
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Bros.,  a  Corporation,  Defendants.  Notice  of  Mo- 
tion to  Remand  Cause  to  the  Superior  Court  of  the 
State  of  California.  Reed,  copy  of  the  within  notice 
this  11th  day  of  Oct.  1915.  Willard  P.  Smith,  B. 
B.  Blake,  Atty.  for  Deft.,  The  Sharpies  Separator 
Company.  Filed  Oct.  13, 1915.  Wm.  M.  Van  Dyke, 
Clerk.  By  R.  S.  Zimmerman,  Deputy  Clerk. 
Eshleman  &  Swing,  Attorneys  for  Plaintiff.     [33] 


In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California. 

No. . 

W.  W.  SKINNER, 

Plaintiff, 
vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROS.  COM- 
PANY, a  Corporation, 

Defendants, 

Demurrer  to  Defendants'  Petition  for  Removal. 

Comes  now  the  plaintiff  above-named  and  demurs 
to  defendant's  The  Sharpies  Separator  Company's 
Petition  for  Removal  on  the  ground  that  the  same 
does  not  state  facts  sufficient  to  justify  the  removal 
of  the  same. 

WHEREFORE  plaintiff  prays  that  said  cause  hy 
remanded  to  the  Superior  Court  of  the  State  of 
California  in  and  for  the  county  of  Imperial. 

ESHLEMAN  &  SWING, 
Attorneys  for  Plaintiff. 
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[Endorsed]:  413 — Civ.  In  the  District  Court  of 
the  United  States  for  the  Southern  District  of  Cali- 
fornia. W.  W.  Skinner,  Plaintiff,  vs.  The  Sharp- 
ies Separator  Company,  a  Corporation,  and  Edgar 
Bros.  Company,  a  Corporation,  Defendants.  De- 
murrer to  Defendant's  Petition  for  Removal.  Reed, 
copy  of  within  Demurrer  this  11th  day  of  Oct.  1915. 
Willard  P.  Smith,  B.  B.  Blake,  Attorneys  for  Deft., 
The  Sharpies  Separator  Company.  Filed  Oct.  13, 
1915.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S.  Zim- 
merman, Deputy  Clerk.  Eshleman  &  Swing,  At- 
torneys for  Plaintiff.     [34] 


In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California. 

W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROS.  COM- 
PANY, a  Corporation, 

Defendants. 

Answer  to  Petition  for  Removal. 
Comes  now  W.  W.  Skinner,  plaintiff  above  named, 
and  for  answer  to  the  petition  for  removal  denies, 
alleges,  and  admits  as  follows: 

I. 

Denies  that  the  controversy  herein  is  separable 

and  alleges  that  the  injury  complained  of  was  the 

result  of  the  joint  acts  of  both  of  said  defendants 

and  that  the  injury  suffered  by  the  plaintiff  as  the 
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result  of  the  acts  of  defendant,  Edgar  Bros  Com- 
pany, a  corporation,  cannot  be  ascertained  or  esti- 
mated separately  and  apart  from  the  injury  suffered 
by  plaintiff  as  the  result  of  the  acts  of  defendant, 
The  Sharpies  Separator  Company,  a  corporation. 

n. 

Denies  that  the  Sharpies  Mechanical  Milker  re- 
ferred to  in  plaintiff's  complaint  was  sold  to  plain- 
tiff by  the  petitioner  herein.  The  Sharpies  Separator 
Company. 

HI. 

That  as  to  the  allegations  contained  in  paragraph 
5  of  said  Petition  that  Edgar  Bros.  Company  was 
paid  a  commission  for  the  sale  of  said  machines, 
plaintiff  has  no  knowledge,  information  [35]  or 
belief  on  the  subject  sufficient  to  enable  him  to  an- 
swer the  same  and  therefor  denies  that  the  Edgar 
Bros.  Company  was  paid  a  commission  for  the  sale 
of  said  machines. 

IV. 

Denies  that  Edgar  Bros.  Company  was  acting  at 
all  times  herein  simply  and  solely  or  simply  or  solely 
as  an  Agent  for  the  petitioner.  The  Sharpies  Sep- 
arator Company,  a  corporation. 

V. 

Denies  that  the  defendant,  Edgar  Bros.  Company, 
is  and  was  or  is  or  was  fraudulently  and  improperly 
or  fraudulently  or  improperly  joined  as  a  party  de- 
fendant; denies  that  said  Edgar  Bros.  Company  was 
united  as  a  party  defendant  for  the  sole  purpose  of 
defeating  the  right  of  petitioner  to  remove  this  cause 
to  United  States  District  Court  but  alleges  that  said 
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defendant  Edgar  Bros.  Company  is  a  necessary  and 
proper  party  defendant. 

VI. 
Denies  that  said  defendant,  Edgar  Bros.  Company, 
is  not  in  any  way  interested  in  the  controversy  set 
forth  in  the  complaint  herein  but  alleges  that  de- 
fendant, the  Edgar  Bros.  Company,  is  interested  in 
the  controversy  set  forth  in  the  complaint  and  is 
jointly  liable  with  the  defendant,  The  Sharpies 
Separator  Company,  for  the  injury  therein  com- 
plained of. 

WHEREFORE  plaintiff  prays  that  this  Court 
proceed  no  further  herein  except  to  make  an  order 
remanding  said  cause  to  the  Superior  Court  of  the 
State  of  California  in  and  for  the  county  of  Im- 
perial and  that  petitioner  will  ever^  pray. 

ESHLEMAN  &  SWING, 
Attorneys  for  Plaintiff. 
State  of  California, 
County  of  Imperial, — ss. 

W.  W.  Skinner,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  the  plaintiff  in  the  foregoing 
and  above-entitled  [36]  action  that  he  has  read 
the  foregoing  answer  to  the  petition  for  removal  and 
knows  the  contents  thereof,  that  the  same  is  true 
of  his  own  knowledge,  except  as  to  the  matter  and 
things  therein  stated  on  his  information  and  belief 
and  that  as  to  those  matters  and  things  he  believes 
it  to  be  ture. 

W.  W.  SKINNER. 


32  The  Sharpies  Separator  Company 

Subscribed  and  sworn  to  before  me  this  7th  day  of 
October,  1915. 

[Seal]  PHIL  D.  SWING, 

Notary  Public  in  and  for  the  County  of  Imperial, 
State  of  California. 

[Endorsed]:  413 — Civ.  In  the  District  Court  of 
the  United  States  for  the  Southern  District  of  Cali- 
fornia. W.  W.  Skinner,  Plaintiff,  vs.  The  Sharpies 
Separator  Co.,  a  Corporation,  and  Edgar  Bros.  Com- 
pany, a  Corporation,  Defendants.  Answer  to  Peti- 
tion for  Removal.  Reed,  copy  of  within  Answer 
this  11th  day  of  Oct.,  1915.  Willard  P.  Smith,  B.  B. 
Blake,  Attorney  for  Defendant,  The  Sharpies  Sep- 
arator Company.  Filed  Oct.  13, 1915.  Wm.  M.  Van 
Dyke,  Clerk.  By  R.  S.  Zimmerman,  Deputy  Clerk. 
Eshleman  &  Swing,  Attorneys  for  Plaintiff.     [37] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California. 

No. . 

W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROS.  COM- 
PANY, a  Corporation, 

Defendants. 

Notice  of  Motion  of  Application  for  Leave  to  Amend 

the  Petition  for  Removal  Herein. 
To  W.  W.  Skinner,  Plaintiff : 
To  Eshleman  &  Swing,  His  Attorneys : 

You  and  each  of  you  please  take  notice  that  the 
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defendant  Sharpies  Separator  Company  above 
named,  will,  on  Monday,  the  25th  day  of  October, 
1915,  at  10  o'clock  A.  M.,  or  as  soon  thereafter  as 
counsel  can  be  heard,  move  the  above-entitled  Court 
for  leave  to  amend  the  petition  for  removal  from 
the  Superior  Court  of  Imperial  County,  to  the 
United  States  District  Court. 

Said  motion  will  be  made  and  based  upon  the  fol- 
lowing groimds: 

1.  That  the  defendant  herein  was  unable  to  se- 
cure the  facts  necessary  to  set  forth  in  the  petition 
for  removal  until  on  or  about  the  18th  day  of  Oc- 
tober, 1915. 

2.  That  the  amendment  of  said  petition  is  neces- 
sary in  order  to  set  out  more  fully  and  distinctly  the 
facts  which  support  the  grounds  upon  which  the 
same  is  based,  and  that  the  record  and  petition  show 
sufficient  grounds  for  removal  and  the  ultimate  juris- 
dictional facts  are  correctly  [38]  although  im- 
perfectly stated  in  the  original  petition. 

On  the  hearing  of  said  motion  this  defendant  will 
rely  upon,  and  read  in  evidence,  the  proposed 
amended  petition,  a  copy  of  which  is  herewith 
served  upon  you,  and  the  affidavit  of  Willard  P. 
Smith,  verified  October  18th,  1915,  a  copy  of  which  is 
also  herewith  served  upon  you  and  the  record  herein. 
Dated  this  18th  day  of  October,  1915. 

WILLARD  P.  SMITH, 
BERKELEY  B.  BLAKE, 
Attorneys  for  Defendant  Sharpies  Separator  Com- 
pany.    [39] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California. 

W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROS.  COM- 
PANY, a  Corporation, 

Defendants. 

Affidavit  of  Willaxd  P.  Smith. 

State  of  California, 
County  of  Los  Angeles, — ss. 

Willard  P.  Smith,  being  duly  sworn,  deposes  and 
says:  I  am  one  of  the  attorneys  for  the  defendant 
The  Sharpies  Separator  Company,  and  have  my 
office  in  the  city  and  county  of  San  Francisco,  Cali- 
fornia. That  a  petition  for  removal  from  the  Su- 
perior Court  in  the  State  of  California  to  the  United 
States  District  Court  in  this  District,  was  filed  in 
said  court  on  or  about  the  13th  day  of  September, 
1915,  and  the  said  Superior  Court  made  an  order 
removing  the  said  cause  from  said  court  to  this  court 
on  the  20th  day  of  September,  1915,  and  the  record 
in  said  court  was  filed  in  this  court  September  25th, 
1915. 

That  on  the  11th  day  of  October,  1915,  a  notice  of 
motion  to  remand  this  cause  to  the  Superior  Court 
of  the  State  of  California,  Imperial  County,  together 
with  the  papers  accompanying  the  same,  was  served 


( 
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upon  affiant  at  the  city  and  county  of  San  Francisco. 
That  affiant  immediately  wired  and  wrote  the  de- 
fendant Edgar  Brothers  Company  for  information 
needed  to  meet  said  allegations  contained  in  the  affi- 
davits used  upon  this  motion,  and  that  affiant  im- 
mediately took  up  the  matter  with  the  Sharpies 
Separator  Company  officials  in  the  city  and  county 
of  San  Francisco,     [40]     and  learned  that  Mr.  C. 
Ehret,  secretary  of  the  Sharpies  Separator  Com- 
pany, who  resides  at  West  Chester  in  the  State  of 
Pennsylvania,  had  been  in  San  Francisco  during  the 
month  of  October  prior  to  the  11th  day  of  October, 
and  that  the  said  secretary  had  taken   all   of   the 
papers   from   the   office  of  the  Sharpies  Separator 
Company  and  gone  down  to  the  Imperial  Valley  to 
look  into  the  facts  in  connection  with  this  suit,  and 
affiant  was  unable  to  secure  any  information  from 
the  other  defendant,  Edgar  Brothers  Company,  until 
the  18th  day  of  October,  1915,  when  they  forwarded 
to  affiant  at  Los  Angeles  an  affidavit  made  by  J.  H. 
Edgar,  and  was  unable  to  get  in  touch  with  the  said 
secretary,  Mr.  C.  Ehret  until  the  said  date,  the  18th 
day  of  October,  1915.    That  inunediately  upon  get- 
ting the  facts  from  Mr.  Ehret  and  from  the  defend- 
ant  Edgar   Brothers    Company,    affiant    drew   the 
amended  petition  with  the  intention  of  serving  the 
same  upon  the  plaintiff's  attorneys  on  the  18th  day 
of  October,  1915,  so  that  this  matter  could  be  taken 
up  at  the  next  motion  day,  to  wit,  October  25th, 
1915. 

WILLARD  P.  SMITH, 
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Subscribed  and  sworn  to  before  me  this  18th  day 
of  October,  1915. 

[Seal]  I.  R.  RUBIN, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed] :  No.  413.  In  the  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division.  W.  W.  Skinner,  Plaintiff,  vs.  The 
Sharpies  Separator  Company,  a  Corporation,  et  al., 
Defendants.  Notice  of  Motion  of  Application  for 
Leave  to  Amend  the  Petition  for  Removal  Herein. 
Affidavit.  Received  copy  of  the  within  notice  this 
18th  day  of  October,  1915.  Eshleman  &  Swing,  Attys. 
for  Plaintiff.  Filed  Oct.  18,  1915.  Wm.  M.  Van 
Dyke,  Clerk.  By  R.  S.  Zimmerman,  Deputy  Clerk. 
Willard  P.  Smith,  829  Citizens  Nat'l  Bank  Bldg., 
Fifth  &  Spring  Sts.,  Los  Angeles,  Cal.,  Telephones : 
A-2752,  Main  5166,  Attorneys  for  Sharpies  Sepa- 
rator Co.     [41] 


In  the  District  Court  of  the  United  States  Southern 
District  of  California. 

District  Court  No.  

W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHARPLES  SEPARATOR  COMPANY, 
a  Corporation,  and  EDGAR  BROS.  COM- 
PANY, a  Corporation, 

Defendants. 


vs.  W.  W.  Skinner,  Z7 

In  the  Superior  Court  of  the  State  of  California  in 

and  for  the  County  of  Imperial. 
W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROS.  COM- 
PANY, a  Corporation, 

Defendants. 
Amended  Petition  for  Removal  to  United  States 

District  Court. 
To  the  Honorable  the  Superior  Court  of  the  State 
of  California  in  and  for  the   County  of  Im- 
perial : 
Now  comes  The  Sharpies  Separator  Company,  a 
corporation,  one  of  the   defendants  in  the  above- 
entitled  cause,  and  files  this  its  petition  for  the  re- 
moval of  said  cause  from  the  aforesaid  Superior 
Court,  in  which  it  is  now  pending,  to  the  District 
Court  of  the  United  States,  in  and  for  the  South- 
ern District  of  California,  held  at  the  City  of  Los 
Angeles,  in  said  District  and  State. 

Petitioner  would  show  unto  your  Honorable 
Court : 

1.  That  this  cause  was  filed  in  your  Honorable 
[42]  Court  on  the  6th  day  of  July,  1915,  and  de- 
fendant. The  Sharpies  Separator  Company  was 
served  with  summons  and  complaint  August  31st, 
1915,  and  that  the  time  to  plead,  answer  or  demur 
to  the  same  has  not  expired  under  the  laws  of  this 
State,  in  such  cases  made  and  provided.     And  your 
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petitioner  is  informed,  and  verily  believes,  that  no 
process  and  no  summons  or  complaint  has  been 
served  upon  the  other  defendant  herein. 

2.  That  the  suit  is  one  of  a  civil  nature  at  coni- 
mon  law,  of  which  the  District  Courts  of  the  United 
States  have  original  jurisdiction,  to  wit,  said  suit  is 
brought  to  recover  a  sum  in  excess  of  Three  Thou- 
sand Dollars  ($3,000),  exclusive  of  interest  and  costs. 

3.  That  the  controversy  herein  between  plaintiff 
and  petitioner,  is  separable  and  is  wholly  between 
citizens  of  different  states,  and  can  be  fully  deter- 
mined as  between  said  parties.  That  the  plaintiff 
was  at  the  time  of  the  commencement  of  this  suit, 
and  still  is,  a  citizen  of  the  State  of  California,  re- 
siding in  the  county  of  Imperial,  in  said  State ;  and 
that  your  petitioner,  The  Sharpies  Separator  Com- 
pany was,  at  the  time  of  the  commencement  of  this 
suit,  and  now  is,  a  corporation  organized  under 
the  laws  of  the  State  of  Pennsylvania,  with  its  prin- 
cipal place  of  business  at  West  Chester,  in  said 
State;  and  a  citizen  of  said  State;  and  that  your 
petitioner  desires  to  remove  this  suit  into  the  Dis- 
trict Court  of  the  United  States  to  be  held  in  the 
Southern  District  of  California,  Southern  Division, 
and  said  controvery  is  between  the  plaintiff,  a 
citizen  of  the  State  of  California,  and  the  defend- 
ant. The  Sharpies  Separator  Company,  a  citizen  of 
the  State  of  Pennsylvania,  and  the  amount  involved 
in  said  controversy  was,  and  is  now  in  excess  of  the 
sum  of  $3,000,  exclusive  of  interest  and  costs.     [43] 

4.  Your  petitioner  further  shows  that  the  cause 
of  action  that  plaintiff  has  alleged  in  his  complaint 
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herein  against  the  two  defendants,  your  petitioner 
and  Edgar  Bros.  Company,  a  corporation,  is  for 
damages  arising  from  the  sale  and  delivery  to  plain- 
tiff of  a  certain  mechanical  milker,  known  as  the 
** Sharpies  Mechanical  Milker";  and  that  plaintiff 
alleges  that  the  defendants  on  or  about  the  2d  day 
of  January,  1914,  sold  and  delivered  to  plaintiff 
said  mechanical  milker,  consisting  of  four  milker 
units,  and  that  defendants  warranted  the  same  to  be 
in  all  respects  fit  and  proper  for  the  use  of  milking 
plaintiff's  cow^s,  and  especially  warranted  that  when 
said  Sharpies  Mechanical  Milker  has  been  installed 
on  plaintiff's  ranch  by  defendants,  it  could  safely 
be  used  for  milking  plaintiff's  cows,  and  that  the 
use  thereof  in  milking  said  cows  would  not  in  any 
way  injure  said  cow^s  or  decrease  the  amount  of 
milk  said  cows  would  give,  if  said  mechanical 
milker  was  operated  and  cared  for  in  accordance 
with  defendant's  instructions;  and  plaintiff  alleges 
that  he,  and  also  defendants,  were  unable  to  operate 
said  mechanical  milker  so  as  not  to  injure  plain- 
tiff's cows,  but  on  the  contrary,  while  the  same  was 
being  operated  by  plaintiff,  and  later  by  defendants, 
plaintiff's  cows  were  injured,  and  asks  for  judgment 
against  defendants  in  the  sum  of  Four  Thousand 
Five  Hundred  Twelve  Dollars  ($4,512),  exclusive  of 
Amended     interest  and  costs. 

Nov.  1, 

'^:ofr  defendants 

Nov.  1,  5.     That  said  allegation  that  plaintiff  sold 

1915.  Leslie 

s.coiyer,  and  delivered  on  January  2d,  1914,  four 
ciefk.^  mechanical  units  is  false  and  untrue,  and 
the  falsity  of  said  allegation  was  known  to  plaintiff 
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at  the  time  said  complaint  was  drawn  and  verified, 
and  that  in  truth  and  in  fact,  the  Sharpies  Separator 
Oompany,  this  petitioner,  or  on  about  January  2d, 
1914,  sold  and    delivered   to    plaintiff    a    Sharpies 
Mechanical  Milker  consisting    of  three   units,    and 
plaintiff  used  said     [44]     Mechanical  Milker  con- 
sisting of  three  units  from  the  installation  thereof 
on  or  about  February  7th,   1914,   to   a  time   subse- 
quent to  May  6th,  1914,  and  prior  to  May  30th,  1914. 
That  on  or  about  May  6th,  1914,  plaintiff  purchased 
an  additional  unit  of  said  Milker  from  the  defend- 
ant Edgar  Brothers  Companj^  and  operated  said  four 
units  for  about  two  weeks,  until  about  May  30th, 
1914,  and  alleges  that  he  has  not  operated  said  four 
units    since    said   20th    day    of   May,    1914.     That 
said  sale  of  January  2d,   1914,   was  made  by  said 
Sharpies  Separator  Company,  your  petitioner,  upon 
a  written  order,   upon  which   was   printed   certain 
warranties  in  writing,  which  said  order  your  pe- 
titioner desires  to  produce  upon  the  hearing  hereof, 
and  your  petitioner  is   informed,    and   verily   be- 
lieves, that  the  sale  made  to  plaintiff  by  the  defend- 
ant Edgar  Brothers   Company  was  made  upon  an 
oral  contract  between  said  defendant  and  plaintiff, 
and  had  no  connection  with  the  written  order  above 
alleged,    and   the    said    units    were    purchased   by 
plaintiff  at   said   different   times,    and   under   two 
separate  and  distinct  contracts,    one   with   the    de- 
fendant    Sharpies     Separator    Company,    and   the 
other  four  months  later  under  a  contract  with  the 
other  defendant,  Edgar  Brothers  Company.     That 
defendant   Edgar   Brothers   Company   became   the 


vs,  W.  W.  Skinner,  41 

sales  agent  for  defendant  Sharpies  Separator  Com- 
pany on  May  14th,  1914,  and  said  defendant  Edgar 
Brothers  Company  never  at  any  time  operated  any 
of  said  milker  units,  and  acted  herein  solely  as  agents 
for  this  defendant,  in  matters  pertaining  to  said 
agency. 

6.  That  the  defendant  Edgar  Brothers  Company 
is,  and  was  fraudulently  and  improperly  joined  as 
a  party  defendant,  for  the  sole  purpose  of  defeat- 
ing the  right  of  this  petitioner  for  removing  this 
cause  to  the  United  States  District  Court,  and  plain- 
tiff falsely  and  untruthfully  alleged  that  all  of  [45] 
said  units  v^ere  sold  by  defendants,  well  knowing 
that  said  allegation  was  false  in  that  he  knew  that 
petitioner  is,  and  was  in  no  way  jointly  obligated, 
and  made  no  joint  warranty,  or  no  joint  contract, 
with  said  Edgar  Brothers  Company  or  plaintiff ;  and 
that  said  defendant  Edgar  Brothers  Company  is 
not  in  any  way  interested  in  the  said  controversy, 
and  that  all  matters  in  the  controversy  between  the 
plaintiff  and  defendant  Sharpies  Separator  Com- 
pany can  be  fully  determined  without  the  addition 
of  defendant  Edgar  Brothers  Company. 

7.  That  plaintiff  claims  to  have  a  writing  signed 
by  an  employee  of  this  defendant  to  the  effect  that 
if  this  defendant  would  allow  a  further  trial  of  said 
milker  it  would  pay  any  damages  caused  thereby 
to  plaintiff's  cows,  and  plaintiff  does  not  claim  that 
defendant  Edgar  Brothers  Company  was  a  party 
to  such  alleged  arrangement,  but  said  alleged  ar- 
rangement  is   referred  to  in  paragraph   eleven   of 
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plaintiff's   complaint  as  having   been  made  by  de- 
fendants. 

Your  petitioner  therefore  prays  that  this  Court 
proceed  no  further  herein,  except  to  make  the  order 
of  removal  as  required  by  law  and  to  accept  the  bond 
presented  herewith,  and  direct  a  transcript  of  the 
record  herein  to  be  made  for  said  Court  as  provided 
by  law,  and  as  in  duty  bound  your  petitioner  will  ever 
pray. 

THE    SHARPLES    SEPARATOR    COMPANY. 

By  WILLARD  P.  SMITH, 
BERKELEY  B.  BLAKE, 
Its  Attorneys.     [46] 
State  of  California, 
County  of  Los  Angeles, — ss. 

C.  Ehret  affirms  and  says :  That  he  is  the  secretary 
of  The  Sharpies  Separator  Company,  the  petitioner 
herein  named,  and  has  knowledge  of  the  facts  set 
forth  in  said  petition ;  that  he  has  read  the  above  and 
foregoing  petition  and  knows  the  contents  thereof, 
and  that  the  same  is  true  of  his  knoAvledge,  except 
as  to  the  matters  which  are  therein  stated  on  infor- 
mation or  belief,  and  as  to  those  matters  he  believes 
it  lo  be  true. 

CLEMENT  EHRET. 

Subscribed  and  affirmed  before  me  this  18th  day 
of  October,  1915. 

[Seal]  L  R.  RUBIN, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed] :  Original.  No.  413.  In  the  United 
States  District  Court,  Southern  District  of  Califor- 
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nia,  Southern  Division.  W.  W.  Skinner,  Plaintiff, 
vs.  The  Sharpless  Separator  Company  et  al..  Defend- 
ants. Amended  Petition  for  Removal  to  United 
States  District  Court.  Filed  Oct.  18, 1915.  Wm.  M. 
Van  Dyke,  Clerk.  By  R.  S.  Zimmerman,  Deputy 
Clerk.  Received  copy  of  the  within  Amended  Peti- 
tion this  18th  day  of  October,  1915.  Eshleman  & 
Swing,  Attorneys  for  Plaintiff.  Willard  P.  Smith, 
Berkeley  B.  Blake,  Claus  Spreckels  Bldg.,  San  Fran- 
cisco, Attorneys  for  Petitioner.  Telephones :  A  2752 ; 
Main  5166.     [47] 


At  a  stated  term,  to  wit,  the  July  Term,  A.  D.  1915, 
of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on  Mon- 
day, the  twenty-fifth  day  of  October,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  fif- 
teen. Present:  The  Honorable  OSCAR  A. 
TRIPPET,  District  Judge. 

NO.  413— CIVIL  S.  D. 

W.  W.  SKINNER, 

Plaintiff, 
vs. 

THE  SHARPLES  SEPARATOR  COMPANY, 
et  al., 

Defendants. 
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Minutes  of  Courts-October  25,  1915— Order  Allow- 
ing Application  for  Leave  to  Amend  Petition 
for  Removal,  etc. 

This  cause  coming  on  at  this  time  to  be  further 
heard  on  defendants '  application  for  leave  to  file  an 
amended  petition  for  the  removal  of  said  cause  to 
this  court,  and  also  to  be  heard  on  demurrer  to  de- 
fendants' petition  for  said  removal,  and  also  to  be 
heard  on  plaintiff's  motion  to  remand  said  cause  to 
the  Superior  Court  of  the  State  of  California,  in  and 
for  the    county  of  Imperial;  Phil  D.  Swing,  Esq., 
appearing  as  counsel  for  plaintiff ;  Willard  P.  Smith, 
Esq.,  appearing  as  counsel  for  defendants;  and  said 
application  for  leave  to  amend  petition  having  been 
further  argued,  in  support  thereof,  by  Willard  P. 
Smith,  Esq.,  of  counsel  for  defendants,  and  in  oppo- 
sition   thereto  by  Phil  D.  Swing,  Esq.,  of  counsel 
for  plaintiff;  it  is  ordered  that  said  application  for 
leave  to  amend  said  petition  be,  and  the  same  hereby 
is,  allowed   and   plaintiff   having  demurred  to  said 
amended  petition  for  removal,  it  is  ordered  that  said 
demurrer  to  amended  petition  for  removal  be,  and 
the  same  hereby  is,  overruled;  and  the  affidavit  of 
W.  W.  Skinner  having  been  filed  on  behalf  of  plain- 
tiff;  and  plaintiff's  motion  to  remand  this  cause  to 
the  Superior  Court  of  the  State  of  California,  in  and 
for  the  County  of  Imperial,  having  been  argued,  in 
support  thereof,  by  Phil  D.  Swing,  Esq.,  of  counsel 
for  plaintiff;  it  is,  at  the  hour  of  2 :10     [48]     o 'clock 
P.  M.,  ordered  that  this  cause  be,  and  the  same  hereby 
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is,  continued  until  the  hour  of  4  o'clock  P.  M.  of  this 
day  for  further  hearing. 

[Endorsed] :  No.  413— Civil.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division.  W.  W.  Skinner,  Plaintiff,  vs.  The 
Sharpies  Separator  Company  et  al.,  Defendants. 
Copy  of  Order.  Filed  Oct.  19,  1916.  Wm.  M.  Van 
Dyke,  Clerk.  By  Leslie  S.  Colyer,  Deputy  Clerk. 
[49] 


At  a  stated  term,  to  wit,  the  July  Term,  A.  D.  1915, 
of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  City  of  Los  Angeles,  on 
Monday,  the  first  day  of  November,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  fif- 
teen. Present:  The  Honorable  OSCAR  A. 
TRIPPET,  District  Judge. 

NO.  413— CIVIL  S.  D. 

W.  W.  SKINNER, 

Plaintiff, 
vs. 
THE    SHARPLES     SEPARATOR    COMPANY 

et  al., 

Defendants. 

Minutes  of  Court  —  November  1,  1915  — Order 

Amending  Petition  for  Removal,  etc. 

This  cause  coming  on  this  day  to  be  further  heard 

on  plaintiff's  motion  to  remand   said   cause  to  the 

Superior  Court  of  the  State  of  California,  in  and 
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for  the  County  of  Imperial;  Phil  D.  Swing,  Esq., 
appearing  as  counsel  for  plaintiff ;  Willard  P.  Smith, 
Esq.,  appearing  as  counsel  for  defendants;  now,  on 
motion  of  Willard  P.  Smith,  Esq.,  of  counsel  for 
defendants,  which  motion  is  not  opposed  by  counsel 
for  plaintiff,  it  is  ordered  that  the  petition  for  re- 
moval herein  be  amended  by  striking  out  the  word 
** plaintiff"  in  line  26  on  page  3  thereof,  and  insert- 
ing in  lieu  thereof  the  word  ''defendants,"  said 
amendment  to  be  made  by  the  clerk  and  attested 
by  him  with  a  reference  to  this  order ;  and  said  mo- 
tion to  remand  having  been  argued,  in  opposition 
thereto,  by  Willard  P.  Smith,  Esq.,  of  Counsel  for 
defendants ;  it  is  ordered  that  this  cause  be,  and  the 
same  hereby  is,  continued  for  further  hearing  until 
the'hourof  2  o'clock  P.M.,  of  this  day.     *     *     * 

NO.  413— CIVIL  S.  D. 

W.  W.  SKINNER, 

Plaintiff, 
vs. 

THE  SHARPLES  SEPARATOR  COMPANY 
et  al.. 

Defendants.     [50] 

This  cause  coming  on  at  this  time  to  be  further 
heard  on  plaintiff's  motion  to  remand  said  cause 
To  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Imperial ;  Phil  D.  Swing,  Esq., 
appearing  as  counsel  for  plaintiff,  Willard  P.  Smith, 
Esq.,  appearing  as  counsel  for  defendants ;  and  said 
motion  to  remand  having  been  further  argued,  in 
opposition  thereto,  by  Willard  P.  Smith,    Esq.,    of 
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counsel  for  defendants,  and  in  support  thereof  in 
reply  by  Phil  D.  Swing,  Esq.,  of  counsel  for  plain- 
tiff; and  this  cause  having  been  submitted  to  the 
Court  for  its  consideration  and  decision  on  said  mo- 
tion to  remand ;  it  is  by  the  Court  ordered  that  plain- 
tiff's  motion  to  remand  this  cause  to  the  Superior 
Court  of  the  State  of  California  in  and  for  the 
County  of  Imperial  be,  and  the  same  hereby  is,  de- 
nied. 

[Endorsed] :  No.  413— Civil.  United  States  Dis- 
trict Coui*t,  Southern  District  of  California,  South- 
ern Division.  W.  W.  Skinner,  Plaintiff,  vs.  Sharpies 
Separator  Company  et  al.,  Defendants.  Copy  of 
Order.  Filed  Oct.  19,  1916.  Wm.  M.  Van  Dyke, 
Clerk.     By  Leslie  S.  Colyer,  Deputy  Clerk.     [51] 


In  the  United  States  District  Court  for  the  Southern 
District  of  California,  Southern  Division. 

No.  . 

W.  W.  SKINNER, 

Plaintiff, 
vs. 
THE    SHARPLES    SEPARATOR    COMPANY, 
a  Corporation,  and   EDGAR   BROS.   COM- 
PANY, a  Corporation, 

Defendants. 

Answer  of  Edgar  Bros.  Company,  a  Corporation. 

Now  comes  defendant  Edgar  Bros.  Company,  a 
corporation,  by  its  attorneys  McPherrin  &  Nichols, 
and  for  its  separate  answer  to  the  complaint  on  file 
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herein  admits,  denies  and  alleges : 

I. 

Admits  that  said  Edgar  Bros.  Company  is  a  corpo- 
ration organized,  existing  and  doing  business  under 
and  by  virtue  of  the  laws  of  the  State  of  California, 
with  its  principal  place  of  business  in  Imperial, 
county  of  Imperial,  State  of  California,  and  that  at 
all  times  mentioned  in  the  complaint  was  engaged  in 
the  sale  of  farm  tools,  implements,  machinery  and 
goods  of  a  similar  character. 

Admits  that  it  handles  the  goods  of  the  Sharpies 
Separator  Company,  but  denies  that  at  the  time  of 
any  sale  to  plaintiff  herein  of  a  mechanical  milker 
it  handled,  or  was  engaged  in  selling,  the  mechanical 
milker  manufactured  by  the  Sharpies  Separator 
Company. 

II. 

Admits  that  plaintiff  was,  and  is,  a  farmer  and 
dairyman  within  the  county  of  Imperial,  State  of 
California,  and  that  he  was  in  possession  of  and 
milked  a  herd  of  dairy  cows  at  the  times  mentioned 
in  the  said  complaint.     [52] 

III. 

Denies  that  this  defendant  on  or  about  the  2d  day 
6i  January,  1914,  or  at  all,  in  said  county  of  Im- 
perial, or  elsewhere,  sold  and  delivered  to  the  plain- 
tiff a  certain  mechanical  milker  known  as  the 
Sharpies  Mechanical  Milker ;  denies  that  it  sold  said 
plaintiff  four  milker  units,  known  as  the  Sharpies 
mechanical  milker;  denies  that  it  warranted  said 
milker  units,  or  any  milker  units  to  be  fit  and  proper 
for  the  use  of  milking  plaintiff's  cows,  or  any  cows; 
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denies  that  it  warranted  four  milker  units  or  units 
to  plaintiff  at  any  time ;  denies  that  it  stated,  or  war- 
ranted, to  plaintiff  that  said  Sharpies  mechanical 
milker  could  be  safely  used  for  milking  plaintiff's 
cows  when  said  milker  was  installed  on  plaintiff's 
ranch ;  denies  that  it  installed  said  milker  on  plain- 
tiff's ranch;  denies  that  it  warranted  said  milker,  or 
any  milker,  would  not  injure  plaintiff's  cows;  denies 
that  it  warranted  that  the  amount  of  milk  said  cows 
would  give  would  not  decrease;  denies  that  it  war- 
ranted, in  any  manner,  to  plaintiff,  said  milker,  or 
any  part  thereof,  to  any  extent  whatever. 

IV. 

This  defendant  further  denies  that  it  made  any 
representations  and  warranties,  or  representations 
or  warranties,  to  plaintiff  before  plaintiff  made  said 
purchase  of  a  mechanical  milker,  upon  which  plain- 
tiff could  rely,  or  did  rely;  denies  that  it  is  respon- 
sible at  all  on  any  representations  or  warranties ;  de- 
nies that  plaintiff  believed  any  representations  or 
warranties,  or  both,  made  by  this  defendant  to  plain- 
tiff; denies  that  plaintiff  received  any  information 
or  knowledge  from  this  defendant,  either  as  repre- 
sentations or  warranties,  or  both,  except  that  this  de- 
fendant may  have  delivered  to  plaintiff  literature  of 
said  Sharpies  Separator  Company,  at  the  request  oT 
plaintiff.     [53] 

V. 

Denies  that  on  or  about  the  5th  day  of  February, 
1914,  or  at  all,  this  defendant  alone,  or  in  conjunc- 
tion with  its  codefendant,  installed  the  Sharpies 
mechanical  milker,  or  any  other  milker,  for  plaintiff 
on  his  ranch  near  El  Centro,  Imperial  county,  or  at 
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any  other  place ;  denies  that  it  at  that  time,  or  at  any 
other  time,  declared  to  plaintiff  that  said  mechanical 
milker,  or  any  milker,  was  then  and  there,  or  at  any 
time,  completely  and  properly  installed;  denies  that 
it  ever,  at  any  time,  made  any  statements  relative  to 
the  condition  of  said  milker  after  the  same  was  set 
up  or  installed;  denies  that  it  declared  to  plaintiff 
that  he  could  safely  use  and  operate  said  mechanical 
milker  after  the  same  was  installed  for  the  purpose 
of  milking  his  said  cows;  denies  that  it  declared  to 
plaintiff  that  if  said  milker  was  operated  and  cared 
for  in  accordance  with  defendant's  instructions  it 
would  not  injure  plaintiff's  said  cows,  nor  decrease 
the  amount  of  milk  said  cows  would  give ;  denies  that 
it  made  any  statement  whatever  to  said  plaintiff  rela- 
tive to  the  installation  of  a  mechanical  milker,  or  its 
safe  use  and  operation,  or  the  effect  it  would  have  on 
plaintiff's  cows,  or  relative  to  the  possible  injury  it 
might  do  plaintiff's  cows,  or  relative  to  the  decrease 
or  lack  of  decrease  in  the  amount  of  milk  said  cows 
would  give. 

VI. 
This  defendant  further  states  that  it  has  no  infor- 
mation or  belief  upon  the  subject  sufficient  to  enable 
it  to  answer  the  allegations  of  paragraph  VII,  of 
plaintiff's  complaint,  wherein  plaintiff  alleges  that 
he,  in  good  faith,  began  to  use  said  mechanical  milker 
for  milking  his  said  cows,  and  at  all  times  operated 
and  cared  for  said  milker  in  strict  conformity  to  and 
compliance  with  defendant's  instruction;  states  that 
it  has  no  [54]  information  or  belief  upon  the  sub- 
ject sufficient  to  enable  it  to  answer  the  allegation  of 
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plaintiff  that  said  mechanical  milker  was  not  then 
and  there,  nor  has  it  since  been,  nor  is  it  now,  fit  or 
proper  to  be  used  for  milking  the  plaintiff's  said 
cow ;  states  that  it  has  no  information  or  belief  upon 
the  subject  sufficient  to  enable  it  to  answer  the  alle- 
gation of  plaintiff  that  the  use  of  said  milker  for 
milking  plaintiff's  cows  bruised  and  injured  the 
teats,  udders  and  bag  of  many  of  plaintiff's  said 
cows,  and  greatly  lessened  the  amount  of  milk  given 
by  all  of  said  cows ;  that  it  has  no  information  or  be- 
lief upon  the  subject  sufficient  to  enable  it  to  answer 
the  allegations  made  by  plaintiff  that  as  soon  as  he 
discovered  that  the  said  milker  was  injurinsj  his  said 
cows  he  discontinued  the  use  thereof ;  and  placing  its 
denial  on  said  lack  of  information  or  belief  above  set 
out,  denies  all  of  said  allegations,  and  especially  the 
allegations  set  out  in  Paragraph  VII,  of  plaintiff's 
complaint. 

VII. 

This  defendant  denies  that  on  or  about  the  30th 
day  of  May,  1914,  or  any  other  time,  plaintiff  notified 
it  that  he  had  in  good  faith  endeavored  to  use  the  said 
mechanical  milker,  for  the  purpose  of  milking  his 
said  cows,  or  for  any  other  purpose;  denies  that 
plaintiff  notified  it  that  said  milker  was  wholly  in- 
sufficient for  said  purpose ;  denies  that  plaintiff  no- 
tified it  that  said  milker  did  not  in  any  respect  com- 
ply with  warranties  made  by  it,  or  its  codefendant; 
denies  that  plaintiff  offered  to  return  said  milker  to 
this  defendant. 

VIII. 

Denies  that  this  defendant  repeated  any  former 
representations  and  warranties ;  denies  that  it  ever, 
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at  any  time,  made  any  representations  and  warran- 
ties, or  representations  or  [55]  warranties  rela- 
tive to  said  mechanical  milker ;  denies  that  it  asserted 
to  plaintiff  that  said  mechanical  milker  had  not  been 
given  a  fair  trial ;  denies  that  it  insisted  that  defend- 
ants, or  either  of  them,  be  permitted  to  operate  the 
said  milker  upon  plaintiff's  cows ;  denies  that  it  again 
represented,  or  ever  represented,  that  the  said  me- 
chanical milker  properly  operated  would  not  in  any 
way  injure  plaintiff's  cows;  denies  that  on  or  about 
the  25th  day  of  June,  1914,  or  at  all,  this  defendant 
either  alone  or  in  conjunction  with  its  codefendant, 
began  to  operate  said  mechanical  milker  in  milking 
plaintiff's  said  cows  at  his  said  ranch  in  Imperial 
county,  or  any  place  else;  denies  that  it  continued, 
either  alone  or  in  conjunction  with  its  codefendant,  to 
so  operate  said  milker  for  a  period  of  about  two  weeks 
thereafter ;  denies  that  it  ever,  at  any  time,  either  di- 
rectly or  indirectly,  offered  to  operate,  attempted  to 
operate  or  did  operate  said  mechanical  milker  for 
said  plaintiff;  denies  that  said  mechanical  milker 
was  under  this  defendant's  sole  care,  custody  and 
control  for  said  period  of  two  weeks,  or  for  any  other 
time ;  denies  that  said  mechanical  milker  was  under 
this  defendant's  care  or  custody  or  control  at  any 
time  for  any  period  whatever;  denies  that  said  me- 
chanical milker,  while  being  operated  by  this  defend- 
ant, or  this  defendant  in  conjunction  with  its  code- 
fendant, in  milking  plaintiff's  cows  did  greatly  in- 
jure said  cows,  and  totally  and  permanently  ruin 
many,  or  any,  of  said  cows;  denies  that  it  had  any 
connection  whatever  with  any  act,  or  performed  any 
act,  that  injured  or  affected  said  cows ;  denies  that  it 
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ever  attempted  to  operate  said  milker ;  denies  that  it, 
on  or  about  the  7th  day  of  July,  1914,  or  at  any  other 
time,  abandoned  its  attempt  to  make  said  milker 
work.     [56]* 

IX. 

Defendant  states  that  it  has  no  information  or  be- 
lief upon  the  subject  sufficient  to  enable  it  to  answer 
the  allegation  of  the  complaint  that  plaintiff  did  not 
again  attempt  to  use  said  mechanical  milker,  and 
placing  its  denial  on  said  ground,  denies  the  same ;  de- 
nies that  plaintiff  notified  this  defendant  again,  or  at 
all,  that  said  milker  was  useless  and  worthless,  and 
offered  to  return  the  same  to  it ;  denies  that  plaintiff 
ever  offered  to  return  said  milker  to  this  defendant ; 
denies  that  plaintiff  demanded  from  this  defendant 
that  it  return  to  him  the  purchase  price  of  said 
milker;  denies  that  he  demanded  of  this  defendant 
any  damages  for  the  injury  done  to  his  said  cows  by 
the  operation  of  said  milker. 

X. 

Defendant  further  denies  that  on  or  about  the 
20th  day  of  October,  1914,  this  defendant  asserted, 
or  ever  asserted,  that  said  mechanical  milker  was  a  fit 
and  proper  machine  for  milking  plaintiff's  cows; 
always  stated  that  it  knew  nothing  about  mechanical 
milkers  whatever ;  denies  that  it  represented  at  the 
date  above  mentioned,  or  at  all,  that  said  milker  could 
be  successfully  operated  without  injury  to  plaintiff's 
cows ;  denies  that  it  insisted  that  it,  or  that  both  de- 
fendants, be  permitted  another  trial,  or  any  trial, 
upon  plaintiff 's  said  cows ;  denies  that  it  again  repre- 
sented and  warranted,  or  ever  represented  or  war- 
ranted, that  said  mechanical  milker  would  not  in  any 
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way  injure  plaintiff's  cows;  denies  that  it  agreed  to 
pay  plaintiff  all  damage,  or  any  damage,  caused 
plaintiff 's  cows  by  said  mechanical  milker. 

Denies  that  plaintiff  consented  to  this  defendant 
that  it  might  have  another  trial,  or  any  trial,  or  said 
milker ;  denies  that  on  the  20th  day  of  October,  1914, 
or  at  any  other  time,  this  defendant,  alone  or  in  con- 
junction with  its  codef  endant,  began  the  operation  of 
said  mechanical  milker  on  plaintiff's  said  cows  [57] 
and  attempted  to  milk  plaintiff 's  said  cows  therewith ; 
denies  that  from  the  20th  day  of  October,  1914,  to 
the  18th  day  of  December,  1914,  or  at  any  other  time, 
this  defendant,  either  alone  or  in  conjunction  with  its 
codef  endant,  operated  said  milker  upon  plaintiff's 
said  cows;  denies  that  during  said  time,  or  at  any 
other  time,  this  defendant,  alone  or  with  its  codef  end- 
ant, had  the  sole  care,  custody  and  control  of  said 
machine ;  denies  that  it  had  anything  to  do  with  said 
machine  at  said  time,  or  at  any  other  time;  denies 
that  said  mechanical  milker,  while  being  oper- 
ated by  this  defendant,  or  by  this  defendant  in 
conjunction  with  its  codefendant,  greatly  injured 
said  cows,  or  any  of  them  by  bruising  and  diseas- 
ing the  teats,  udders  and  bags  of  said  cows,  or 
in  any  way  injured  said  cows;  denies  that  by  rea- 
son thereof  said  cows  were  totally  and  permanently 
ruined  for  dairy  purposes;  denies  that  any  of  said 
cows  were  injured  at  all  by  the  acts  or  omissions  of 
this  defendant;  denies  that  on  the  18th  day  of  De- 
cember, 1914,  this  defendant  discontinued  operating 
said  milker ;  states  that  it  has  no  information  or  be- 
lief sufficient  to  enable  it  to  answer  the  allegation  of 
plaintiff's  complaint,  wherein  plaintiff  states  that 
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since  the  18th  day  of  December,  1914,  said  milker  has 
not  been  used,  and  placing  its  denial  on  said  ground, 
denies  the  same. 

XI. 

Denies  that  on  or  about  the  18th  day  of  December, 
1914,  or  at  any  other  time,  plaintiff,  after  a  full  and 
fair  trial  of  said  milker,  or  at  all,  notified  this  de- 
fendant of  the  insufficiency  of  said  milker  to  do  the 
things  which  defendants  had  represented  and  war- 
ranted it  would  do ;  denies  that  plaintiff  notified  this 
defendant  as  to  any  representations  or  warranties 
made  by  it,  and  the  breach  thereof ;  denies  that  plain- 
tiff offered  to  return  the  said  milker  to  this  defend- 
ant at  any  time;  denies  that  plaintiff  [58]  de- 
manded that  this  defendant  return  to  him  the  pur- 
chase price  of  said  milker;  denies  that  plaintiff  de- 
manded that  this  defendant  pay  him  for  the  damage 
and  loss  to  his  said  cows. 

XII. 

Defendant  further  states  that  it  has  no  informa- 
tion or  belief  upon  the  subject  sufficient  to  enable  it 
to  answer  the  allegation  of  plaintiff's  complaint 
wherein  plaintiff  alleges  that  before  said  Sharpies^ 
mechanical  milker  was  used  on  his  cows  said  cows 
were  a  valuable  herd  of  healthy,  well-bred,  dairy 
cows,  free  from  disease;  that  it  has  no  information 
upon  the  subject  sufficient  to  enable  it  to  answer  the 
allegation  of  said  complaint  that  as  a  direct  result  of 
the  efforts  made  in  good  faith  to  use  the  said  mechan- 
ical milker  as  aforesaid  two  of  said  plaintiff's  cows 
died  from  the  injurious  effects  upon  them  of  said 
milker,  to  plaintiff's  damage  in  the  sum  of  Three 
Hundred  ($300)  Dollars ;  that  five  were  totally  and 
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permanently  ruined  for  all  purposes  to  plaintiff's 
damage  in  the  sum  of  Six  Hundred  Seventy-five 
($675)  Dollars;  that  ten  were  totally  and  permanently 
ruined  for  dairy  purposes  to  plaintiff's  damage  in  the 
sum  of  Seven  Hundred  Thirty  ($730)  Dollars;  that 
ten  were  injured,  each  by  the  loss  of  the  use  of  one 
or  more  teats,  to  plaintiff's  damage  in  the  sum  of 
Three  Hundred  ($300)  Dollars,  making  plaintiff's 
total  damage  Two  Thousand  Five  ($2,005)  Dollars, 
and  placing  its  denial  on  said  ground,  denies  the 
same. 

Defendant  further  states  that  it  has  no  informa- 
tion and  belief  sufficient  to  enable  it  to  answer  any 
of  the  allegations  in  paragraph  XIII  of  said  plain- 
tiff's complaint,  and  placing  its  denial  on  that  ground' 
denies  all  of  said  allegations  therein  contained. 

XIII. 

Defendant  further  states  that  it  has  no  informa- 
tion or  [59i]  belief  sufficient  to  enable  it  to  answer 
the  allegation  in  plaintiff's  complaint  that  as  a  direct 
result  of  his  efforts  made  in  good  faith  to  use  said 
mechanical  milker  he  has  suffered  a  loss  of  butter  fat 
to  the  value  of  One  Thousand  Five  Hundred  ($1,500) 
Dollars,  and  placing  its  denial  on  said  ground,  denies 
the  same. 

This  defendant  further  states  that  it  has  no  in- 
formation or  belief  sufficient  to  enable  it  to  answer 
the  allegation  of  plaintiff  that  the  purchase  and  in- 
stallation of  said  mechanical  milker  cost  the  sum  of 
One  Thousand  Seven  ($1,007)  Dollars,  and  placing 
its  denial  on  said  ground,  denies  the  same. 

This  defendant  denies  that  there  is  now  due,  owing 
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and  unpaid,  or  due,  or  owing  or  unpaid,  from  this 
defendant  to  plaintiff,  the  sum  of  Four  Thousand 
Five  Hundred  Twelve  ($4,512)  Dollars,  or  any  part 
thereof,  or  any  sum  whatever. 

WHEREFORE,  defendant  asks  that  it  may  go 
hence  with  its  costs  herein  expended. 


Attorneys  for  Defendant. 
State  of  California, 
County  of  Imperial, — ss. 

J.  H.  Edgar,  being  duly  sworn,  says:  That  he  is 
the  manager  of  plaintiff  in  the  foregoing  entitled 
matter;  that  he  has  read  the  foregoing  answer  and 
knows  the  contents  thereof ;  that  the  same  is  true  of 
his  own  knowledge,  except  as  to  matters  which  are 
therein  stated  on  information  or  belief  and  as  to  those 
matters  that  he  believes  it  to  be  true.  That  he  is  one 
of  the  elected  officers  of  said  corporation,  and  that 
he  makes  this  affidavit  for  and  in  behalf  of  said  cor- 
poration. 

[Seal]  J.  H.  EDGAR. 

Subscribed  and  sworn  to  before  me  this  1st  day  of 
November,  A.  D.  1915. 

[Notarial  Seal]  WM.  O.  HENDERKS, 

Notary  Public  in  and  for  the  County  of  Imperial, 
State  of  California.     [60] 

[Endorsed]  :  No.  413-Civ.  U.  S.  Dis.  Court,  So. 
Dis.  Calif.,  So.  Div.  W.  W.  Skinner,  Plaintiff,  vs. 
The  Sharpies  Separator  Company,  a  corporation, 
and  Edgar  Bros.  Company,  a  Corporation,  Defend- 
ants. Answer  of  Edgar  Bros.  Company,  a  Corpora- 
tion.   It  is  hereby  agreed  by  plaintiff  that  defendant 
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Edgar  Bros.  Company  may  have  until  November  5tli, 
1915,  in  which  to  file  this  answer.  Eshleman  &  Swing, 
Attorneys  for  Plaintiff.  It  is  so  ordered.  Trippet, 
Judge.  Received  copy  of  the  within  answer  this  1st 
day  of  Nov.  1915.  Eshleman  &  Swing,  Attorney  for 
Pltf.  Filed  Nov.  5, 1915.  Wm.  M.  Van  Dyke,  Clerk. 
By  Chas.  N.  Williams,  Deputy  Clerk.  McPherrin  & 
Nichols,  First  National  Bank  Building,  Imperial, 
Cal.,  Attorneys  for  Defendant.     [61] 


In  the  United  States  District  Court,  for  the  Southern 
District  of  California,  Southern  Division. 

W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROS.  COM- 
PANY, a  Corporation, 

Defendants. 

Amended  Complaint. 

Comes  now  the  plaintiff  above  named  and  by  leave 
of  Court  first  had  and  obtained  filed  this  his  amended 
complaint  and  for  cause  of  action  against  the  above 
named  defendants,  alleges: 

I. 

That  plaintiff  is  informed  and  believes  and  there- 
fore alleges  the  fact  to  be  that  The  Sharpies  Separa- 
tor Company  is  a  corporation,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Penn- 
sylvania and  having  its  principal  place  of  business  at 
West  Chester,  Pennsylvania.    That  said  The  Shar- 
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pies  Separator  Company  has  not  filed  the  certified 
copy  of  its  Articles  of  Incorporation  in  the  office  of 
the  Secretary  of  the  State  of  California,  nor  desig- 
nated a  person  residing  within  the  State  of  California 
upon  whom  process  issued  by  authority  of  or  under 
the  laws  of  the  State  of  California  may  be  served. 
That  at  all  times  herein  mentioned  said  The  Sharpies 
Separator  Company  has  been  and  now  is  engaged  in 
the  transaction  of  business  within  the  state  of  Cali- 
fornia. That  at  all  times  herein  mentioned  said  The 
Sharpies  Separator  Company  has  been  and  now  is 
engaged  in  the  manufacture  and  sale  of  cream  separa- 
tors and  mechanical  milkers.     [62] 

II. 

That  Edgar  Bros.  Company  is  a  corporation  incor- 
porated and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California,  and  having  its  principal 
place  of  business  at  the  city  of  Imperial,  county  of 
Imperial,  State  of  California,  and  at  all  times  herein 
mentioned  has  been  and  now  is  engaged  in  the  sale 
of  farm  and  dairy  tools,  implements,  and  machinery, 
including  the  manufactured  products  of  the  said  The 
Sharpies  Separator  Company. 

III. 

That  plaintiff  was  at  all  times  herein  mentioned 
was  a  farmer  and  dairyman  within  the  county  of  Im- 
perial, State  of  California,  and  at  all  times  herein 
mentioned  has  owned,  cared  for,  and  milked  and  now 
does  own,  care  for,  and  milk  a  herd  of  dairy  cows 
as  defendants  at  all  times  herein  mentioned  well 
knew. 

IV. 

That  on  or  about  the  2d  day  of  January,  1914,  at 
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El  Centro,  in  the  county  of  Imperial,  State  of  Cali- 
fornia, and  while  plaintiff  was  the  owner,  as  afore- 
said, of  a  herd  of  dairy  cows,  consisting  of  about 
ninety  (90)  head,  the  defendants  sold  to  the  plaintiff 
a  certain  mechanical  milker  known  as  the  SHAR- 
PLES  MECHANICAL  MILKER,  consisting  of 
three  milker  units  and  then  and  there  warranted  the 
same  to  be  in  all  respects  fit  and  proper  for  the  said  use, 
of  milking  plaintiff's  said  cows  and  especially  war- 
ranted that  when  said  SHARPLES  MECHANICAL 
MILKER  had  been  installed  on  plaintiff's  ranch  by 
defendants,  it  could  be  safely  used  for  milking  plain- 
tiff's said  cows  and  that  the  use  thereof  in  milking 
said  cows  would  not  in  any  way  injure  said  cows  nor 
decrease  the  amount  of  milk  said  cows  would  give 
If  said  mechanical  milker  was  operated  and  cared 
for  in  accordance  with  defendant's  instructions. 

V. 

That  plaintiff  had  no  information  or  knowledge 
regarding  said  mechanical  milker  or  any  mechanical 
milker,  other  than  the  representations  [63]  and 
warranties  of  defendants  and  had  no  means  to  and 
was  unable  to  ascertain  the  truth  or  falsity  of  de- 
fendants '  said  representations  and  warranties  before 
making  said  purchase  and  plaintiff  believed  the  said 
representations  of  defendants  and  relied  upon  their 
said  warranties  and  made  said  purchase  solely  by 
reason  of  said  representations  and  warranties. 

VI. 

That  on  or  about  the  5th  day  of  February,  1914, 
defendants  installed  said  The  Sharpies  Mechanical 
Milker  for  plaintiff  on  his  ranch  near  El    Centro, 
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said  County  of  Imperial,  and  declared  to  plaintiff 
that  the  said  mechanical  milker  was  then  and  there 
completely  and  properly  installed  and  that  he  could 
thereafter  safely  use  and  operate  it  for  milking 
plaintiff's  said  cows  and  that  if  operated  and  cared 
for  in  accordance  with  defendant's  instiiictions,  the 
same  would  not  in  any  way  injure  plaintiff's  said 
cows  nor  decrease  the  amount  of  milk  said  cows 
would  give. 

VII. 

That  thereafter  and  before  plaintiff  had  dis- 
covered that  said  mechanical  milker  was  injuring 
his  said  cows,  plaintiff  purchased  through  de- 
fendant, Edgar  Bros.  Company,  an  additional  unit 
of  said  Sharpies  Mechanical  milker  which  unit,  it 
was  agreed  by  defendants,  should  be  affixed  to  the 
Sharpies  Mechanical  milker,  already  purchased  by 
plaintiff  and  should  be  operated  jointly  with  the 
other  three  units.  That  prior  to  the  purchase  of 
said  imit,  the  same  warranties  and  representations 
had  been  made  to  plaintiff  regarding  it  as  had  been 
made  to  him  regarding  the  said  Sharpies  Mechani- 
cal Milker.  That  thereafter,  to  wit,  about  May  6, 
1914,  said  fourth  unit  was  delivered  to  plaintiff  and 
was,  in  accordance  with  said  previous  understand- 
ing and  agreement,  affixed  to  the  said  Sharpies 
Mechanical  Milker  and  thereafter  operated  together 
with  the  other  three  units  as  one  milker. 

VIII. 

That  after  the  installation  of  said  Sharpies  Me- 
chanical [64]  Milker,  plaintiff  began  in  good 
faith  to  use  the  said  mechanical  milker  for  milking 
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his  said  cows  and  at  all  times  operated  and  cared 
for  said  mechanical  milker  in  strict  conformity  to 
and  in  compliance  with  all  of  defendants'  instruc- 
tions but  said  mechanical  milker  was  not  then  and 
there,  nor  has  it  since  been,  nor  is  it  now,  fit  or 
proper  to  be  used  for  milking  plaintiff's  said  cows 
but  the  use  thereof  for  milking  plaintiff's  said  cows 
bruised  and  injured  the  teats,  udders  and  bags  of 
many  of  plaintiff's  said  cows  and  greatly  lessened 
the  amount  of  milk  given  by  all  of  said  cows.  That 
as  soon  as  plaintiff  discovered  that  the  said  milker 
was  injuring  his  said  cows,  he  discontinued  the  use 
thereof  on  the  cows  showing  injury  from  the  use 
thereof. 

IX. 

That  on  or  about  the  30th  day  of  May,  1914,  plain- 
tiff notified  defendants  that  he  had  in  good  faith 
endeavored  to  use  the  said  mechanical  milker  for  the 
purpose  of  milking  his  said  cows  but  that  said  milker 
was  wholly  insufficient  for  said  purpose  and  that  it 
did  not  in  any  respect  comply  with  their  warranties. 

X. 

That  defendants  thereupon  repeated  all  their 
former  representations  and  warranties  and  asserted 
that  the  said  mechanical  milker  had  not  been  given 
a  fair  trial  and  insisted  that  defendants  be  permitted 
to  operate  the  same  upon  plaintiff's  cows  and  again 
represented  said  mechanical  milker  properly  oper- 
ated would  not  in  any  way  injure  plaintiff's  said 
cows  and  on  or  about  the  25th  day  of  June,  1914, 
defendants,  themselves,  began  to  operate  said  me- 
chanical milker  in  milking  plaintiff's  said  cows  on 
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his  ranch  in  Imperial  County  and  continued  to  so 
operate  it  for  a  period  of  about  two  weeks  there- 
after, during  which  time  said  mechanical  milker  was 
imder  the  defendant's  sole  care,  custody  and  con- 
trol. That  defendants  were  wholly  unable  to  oper- 
ate said  mechanical  milker  so  as  not  to  injure  plain- 
tiff's said  cows  but  on  the  contrary,  the  said  me- 
chanical milker,  while  being  operated  by  defendants, 
as  aforesaid,  [65]  in  milking  plaintiff's  said 
cows,  did  greatly  injure  said  cows  and  totally  and 
pennanently  ruinm^  many  of  them  for  any  and  all 
purposes  whatever.  That  after  their  unsuccessful 
attempt  to  operate  said  milker,  to  wit,  on  or  about 
the  7th  of  July,  1914,  defendants,  themselves,  aban- 
doned their  said  attempt  to  make  said  milker  work. 

XI. 

That  after  defendants  discontinued  operating  said 
mechanical  milker,  as  aforesaid,  plaintiff  did  not 
again  attempt  to  use  the  same  but  again  notified  de- 
fendants that  the  same  was  useless  and  worthless 
and  offered  to  return  the  same  to  the  defendants  and 
demanded  that  defendants  return  to  him  the  pur- 
chase price  thereof  and  damages  for  the  injury  done 
his  said  cows  by  the  operation  of  said  milker,  as 
aforesaid. 

XII. 

That  on  or  about  the  20th  day  of  October,  1914, 
defendants  again  asserted  that  that  said  mechanical 
milker  was  a  fit  and  proper  machine  for  milking 
plaintiff's  cows  and  represented  that  said  milker 
could  be  successfully  operated  without  injury  to 
plaintiff's  cows  and  insisted  that  they  be  permitted 
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another  trial  thereof  upon  plaintiff's  said  cows,  and 
again  represented  and  warranted  that  the  mechani- 
cal milker  would  not  in  any  way  injure  plaintiff's 
said  cows  and  agreed  to  pay  plaintiff  all  damages 
caused  his  said  cows  by  said  mechanical  milker. 
That  plaintiff  consented  to  another  trial  and  on  the 
20th  day  of  October,  1914,  defendants  again  began 
the  operation  of  said  mechanical  milker  on  plain- 
tiff's cows  and  attempted  to  milk  plaintiff's  said 
cows  therewith.  That  from  the  said  20th  day  of 
October,  1914,  to  the  18th  day  of  December,  1914, 
defendants  continued  to  operate  said  milker  upon 
plaintiff's  said  cows  and  during  all  that  period  de- 
fendants had  the  sole  care,  custody  and  control  of 
said  machine.  That  said  mechanical  milker  while 
being  operated,  as  aforesaid,  by  said  defendants, 
greatly  [66]  injured  plaintiff's  said  cows  by 
bruising  and  inflaming  the  teats,  udders  and  bags  of 
said  cows  and  totally  and  permanently  ruining  many 
of  said  cows  for  dairy  purposes  and  for  all  purposes 
whatever.  That  on  the  18th  day  of  December,  1914, 
defendants  discontinued  operating  the  said  milker 
and  the  same  has  not  been  used  since. 

XIII. 

That  at  all  times  herein  mentioned  said  mechani- 
cal milker  has  been  and  now  is  wholly  and  entirely 
useless  and  worthless  and  of  no  value  whatever. 
That  on  or  about  the  18th  day  of  December,  1914, 
plaintiff  notified  defendants  of  the  insufficiency  of 
the  said  milker  to  do  the  things  which  defendants 
had  represented  and  warranted  it  would  and  could 
do,  and  offered  to  return  the  said  milker  to  the  de- 
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fendants  and  demanded  that  defendants  return  him 
the  purchase  price  of  said  milker  and  also  that  de- 
fendants pay  him  for  the  damages  and  loss  to  his 
said  cows. 

XIV. 
That  before  said  Sharpies  Mechanical  Milker  was 
used  on  plaintiff's  said  cows,  as  aforesaid^  they  were 
a  valuable  herd  of  healthy,  well  bred  dairy  cows  free 
from  disease.  That  as  a  direct  result  of  the  use  of 
said  mechanical  milker  by  defendants  for  milking 
plaintiff's  said  cows,  as  aforesaid,  two  of  his  cows 
died  from  the  injurious  effects  upon  them  by  said 
mechanical. milker,  to  plaintiff's  damage  in  the  sum 
of  Three  Hundred  ($300)  Dollars;  five  (5)  were 
totally  and  permanently  ruined  for  all  purposes,  to 
plaintiff's  damage  in  the  sum  of  Six  Hundred 
Seventy-five  ($675)  Dollars;  ten  (10)  were  totally 
and  permanently  ruined  for  dairy  purposes,  to 
plaintiff's  damage  in  the  sum  of  Seven  Hundred 
Thirty  ($730)  Dollars;  ten  (10)  were  injured,  each 
by  the  loss  of  the  use  of  one  or  more  teats,  to  plain- 
tiff's damage  in  the  sum  of  Three  Hundred  ($300) 
Dollars,  making  plaintiff's  total  damage  by  reason 
of  the  injury  from  the  use  of  said  Sharpies  Me- 
chanical Milker  by  defendants,  as  aforesaid,  to  his 
said  cows  the  sum  of  Two  Thousand  Five  ($2,005) 
Dollars.     [67] 

XV. 
That  as  a  direct  result  of  the  use  of  the  said  me- 
chanical milker,  as  aforesaid,  plaintiff  has  suffered 
a  loss  of  butter  fat  received  from  said  cows,  amount- 
ing to  Six  Thousand  (6,000)  pounds  to  his  damage 
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in  the  sum  of  Fifteen  Hundred  ($1500)  Dollars. 

XVI. 
That  plaintiff  paid  defendants   in   the   purchase 
and  installation  of  said  mechanical  milker  the  sum 
of  One  Thousand  Seven  ($1,007)  Dollars. 

XVII. 
That  defendants  have  paid  plaintiff  no   part   of 
said  sum  of  Forty-five  Hundred  Twelve   ($4512) 
Dollars  but  the  whole  sum  thereof  is  now  due,  owing 
and  unpaid. 

WHEREFORE  plaintiff  prays  judgment  against 
defendants  for  the  sum  of  Forty-five  Hundred 
Twelve  ($4512)  Dollars  and  for  costs  of  suit 
incurred  herein. 

ESHLEMAN  &  SWING, 
Attorneys  for  Plaintiff. 

State  of  California, 
County  of  Imperial, — ss. 

W.  W.  Skinner,  being  duly  sworn,  deposes  and 
says:  That  he  is  the  plaintiff  in  the  foregoing  and 
above-entitled  action^  that  he  has  heard  read  the 
foregoing  amended  complaint,  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  and  things 
therein  stated  on  his  information  and  belief,  and 
that  as  to  those  matters  and  things  he  believes  it  to 
be  true. 

W.  W.  SKINNER, 


I 
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Subscribed  and  sworn  to  before  me  this   15   day 
of  January^  1916. 

[Seal]  PHIL  D.  SWING, 

Notary  Public  in  and  for  the  County  of  Imperial, 
State  of  California.     [68] 

[Endorsed]  :  No.  413-Civ.  U.  S.  District  Court, 
S.  D.  State  of  California.  W.  W.  Skinner,  Plain- 
tiff, vs.  The  Sharpies  Separator  Co.,  and  Edgar 
Bros.  Company,  a  Corporation,  Defendant. 
Amended  Complaint.  Received  copy  of  the  within 
Amended  Complaint  this  22  day  of  January,  1916. 
Willard  P.  Smith,  B.  B.  Blake,  Attorneys  for 
Sharpies  Separator  Co.  Filed  Feb.  2,  1916.  Wm. 
M.  Van  Dyke,  Clerk.  By  Leslie  S.  Colyer,  Deputy. 
Eshleman  &  Swing,  Suite  6,  7,  and  8,  Security  Sav- 
ings Bank  Building,  El  Centro,  California^  Phone 
150,  Attorneys  for  Plaintiff.     [69] 


In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Southern  Divi- 
sion. 

No.  413— Civ. 

W.  W.  SKINNER, 

Plaintiff, 
vs. 
THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROS.  COMPANY, 

a  Corporation, 

Defendants. 
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Answer  of  Defendant  The  Sharpies  Separator 
Company  to  Amended  Complaint. 

Now  comes  the  Sharpies  Separator  Company,  a 
corporation,  one  of  the  defendants  above  named, 
and  answering  plaintiff's  amended  complaint  on  file 
herein,  admits,  alleges  and  denies  as  follows : 

I. 

Answering  the  allegations  contained  in  para- 
graphs II,  III,  V,  XIV  and  XV  of  said  amended 
complaint,  this  defendant  states  that  it  has  no  in- 
formation or  belief  upon  the  subject  sufficient  to 
enable  it  to  answer  the  said  allegations  and,  basing 
its  denial  upon  that  ground,  denies  each  and  every, 
all  and  singular,  the  allegations  in  said  paragraphs 
contained. 

II. 

Answering  the  allegations  contained  in  paragraph 
IV  of  said  complaint,  this  defendant  admits  that 
on  or  about  the  2nd  day  of  January,   1914,   it  sold 
plaintiff   under   a    contract    in   writing    a    certain 
Sharpies    mechanical    milker    consisting    of    three 
milker  units,  but  denies  that  at  said  time,  or  at  any 
[70]     other  time,  at  El  Centre,    in  the    County  of 
Imperial,  State  of  California,  or  at  any  other  place, 
or  at  all,  the  defendants  or  this  defendant  then  and 
there  or  then  or  there  warranted  the  same  to  be  in 
all  or  in  any  respects  fit  or  proper  for  the  use   of 
milking  plaintiff's  cows,  and  denies  that  defendants 
or  this  defendant  especially  warranted  that  when  said 
milker  had  been  installed  on  plaintiff's  ranch  by  de- 
fendants or  by  this  defendant  it  could  safely  be  used 
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for  milking  plaintiff's  said  cows,  or  that  the  use 
thereof  in  milking  said  cows  would  not  in  any  way 
injure  said  cows  or  decrease  the  amount  of  milk  said 
cows  would  give  if  said  mechanical  milker  was 
operated  or  cared  for  in  accordance  with  defend- 
ant's instructions. 

III. 
Answering  the  allegations  contained  in  paragraph 

VI  of  said  complaint,  this  defendant  denies  that  on 
or  about  the  5th  day  of  February,  1914,  or  at  any 
other  time,  or  at  all,  the  defendants,  or  this  de- 
fendant, declared  to  plaintiff  that  the  said  milkers 
were  then  and  there,  or  then  or  there,  completely 
and  properly,  or  completely  or  properly,  installed, 
or  that  he  could  thereafter  use  or  operate  them  for 
milking  his  cows  or  that  if  operated  or  cared  for  in 
accordance  with  defendants'  or  this  defendant's  in- 
structions the  same  would  not  in  any  way  injure  his 
cows,  or  decrease  the  amount  of  milk  said  cows 
would  give. 

IV. 
Answering  the  allegations  contained  in  paragraph 

VII  of  said  complaint,  this  defendant  denies  that  it 
was  agreed  by  defendants  that  an  additional  unit 
of  said  Sharpies  milker  should  be  operated  jointly 
with  said  other  three  units,  and  denies  that  the  same 
or  any  warranties  or  representations  [71]  were 
or  had  been  made  to  plaintiff  regarding  said  unit, 
as  had  been  made  to  plaintiff  regarding  the  said 
Sharpies  mechanical  milker;  and  alleges  that  de- 
fendant has  no  knowledge  or  information  upon  the 
subject  sufficient  to  enable  it  to  answer  as  to  when 
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the  fourth  unit  was  delivered  to  plaintiff,  or  whether 
or  not  the  same  was  operated  together  with  three 
units  as  one  milker,  and,  basing  its  denial  on  that 
ground,  denies  each  and  every  and  all  the  said  alle- 
gations ;  and  denies  that  the  said  unit  was  affixed  to 
said  milker  in  accordance  with  any  previous  under- 
standing and  agreement,  or  understanding  or  agree- 
ment. 

V. 
Answering  the  allegations  contained  in  paragraph 
VIII  of  said  complaint,  this  defendant  denies  that 
plaintiff  began  to  use  or  used  the   said  mechanical 
milker  for  milking  his  cows,  or  operated  or  cared 
for  said  mechanical   milker  in  strict  or  any   con- 
formity or  in  compliance  with  all  or  any  of  de- 
fendants', or  of  this  defendant's,   instructions   and 
alleges  that  plaintiff  failed  to  conform  or  comply  in 
any  way  with  the  instructions  of  this  defendant  in 
the  operation  of  said  milker;  and  denies  that   said 
mechanical  milker  at  any  of  the  times  mentioned  in 
said  paragraph  VIII  was  not  fit  or  proper  to  be  used 
for  milking  plaintiff's  cows,  and  alleges  that  it  was 
at  all  times  fit  and  proper  for  use  in  milking  plain- 
tiff's  cows;  and,  except   as   above  stated,   this   de- 
fendant states  that  it  has  no  information  or  belief 
upon  the  subject  sufficient  to  enable  it  to  answer  the 
allegations  contained  in  said  paragraph  VIII,  and, 
basing  its  denial  upon  that  ground,  denies  each  and 
every,  all  and  singular,  the  allegations  in  said  para- 
graph contained. 

VI. 
Answering  the  allegations  contained  in  paragraph 
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X  of  [72]  said  complaint,  this  defendant  denies 
that  the  defendants  thereupon  or  at  any  time  or  at 
all  repeated  all  or  any  representations  or  warranties 
alleged  to  have  been  made  theretofore,  and  denies 
that  they  made  any  assertions  in  regard  to  any 
representations  and  warranties,  and  denies  that  they 
insisted  that  defendants  or  this  defendant  be  per- 
mitted to  operate  the  same,  and  denies  that  they 
represented  in  any  way  the  said  mechanical  milker 
when  properly  operated  would  not  in  any  way  in- 
jure plaintiff's  cows;  denies  that  on  or  about  the 
25th  day  of  June,  1914,  or  at  any  time,  the  de- 
fendants themselves,  or  this  defendant,  began  to 
operate  said  milker  for  milking  plaintiff's  cows  or 
continued  to  operate  it  for  a  period  of  about  two 
weeks,  or  for  any  period  thereafter,  and  denies  that 
during  any  period  of  time  said  milker  was  under  the 
defendants'  of  this  defendant's  sole  care,  custody 
and  control,  or  sole  care,  custody  or  control,  and 
denies  that  defendants  were  unable  to  operate  said 
mechanical  milker,  so  as  not  to  injure  plaintiff's 
cows;  and  denies  that  said  milker  while  being 
operated  by  defendants  or  by  this  defendant  in  milk- 
ing plaintiff's  cows  injured  said  cows  or  any  of 
them,  and  denies  that  it  totally  or  permanently  or 
at  all  ruined  any  of  them,  for  all  or  any  purposes, 
and  denies  that  defendants  or  this  defendant  made 
an  unsuccessful  or  any  attempt  to  operate  said 
milker,  or  that  on  or  about  the  7th  day  of  July,  1914, 
or  at  any  other  time,  defendants  or  this  defendant 
abandoned  their  attempt  to  make  said  milker  work. 
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VII. 

Answering  the  allegations  contained  in  paragraph 

XI  of  said  complaint,  this  defendant  alleges  that  as 
to  the  allegations  that  after  the  time  when  de- 
fendants are  alleged  by  plaintiff  to  have  discon- 
tinued operating  said  mechanical  milker,  as  [73] 
alleged  in  said  complaint,  plaintiff  did  not  again 
attempt  to  use  the  same,  this  defendant  has  no  in- 
formation or  belief  upon  the  subject  sufficient  to  en- 
able it  to  answer^  and,  basing  its  answer  upon  said 
grounds,  denies  the  said  allegations. 

VIII. 
Answering  the  allegations  contained  in  paragraph 

XII  of  said  complaint,  this  defendant  denies  that 
on  or  about  the  20th  day  of  October,  1914,  or  at  any 
other  time,  defendants  or  this  defendant  again  or  at 
all  warranted  that  said  mechanical  milker  was  a  fit 
and  proper  or  fit  or  proper  machine  for  milking 
plaintiff 's  cows,  or  represented  the  said  milker  could 
be  successfully  operated  without  injury  to  plaintiff's 
cows,  or  insisted  that  they  or  it  be  permitted  another 
trial  thereof  upon  plaintiff's  said  cows  or  again 
represented  or  warranted  that  the  said  mechanical 
milker  would  not  in  any  way  injure  plaintiff's  cows 
or  agreed  to  pay  plaintiff  all  or  any  damages  caused 
his  said  cows  by  said  mechanical  milker ;  denies  that 
plaintiff  consented  to  another  trial  and  on  the  20th 
day  of  October,  1914,  or  on  the  20th  day  of  October, 
1914,  or  at  any  other  time,  that  defendants  or  this 
defendant  again  or  at  all  began  the  operation  of  said 
mechanical  milker  on  plaintiff's  cows  or  attempted 
to  milk  plaintiff's  said  cows  therewith;  denies  that 
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from  the  said  20th  day  of  October,  1914,  to  the  18th 
day  of  December,  1914,   or   at   any   other  time,  de- 
fendants or  this  defendant  continued  to  operate  said 
milker  upon  plaintiff's  said  cows,  or  that  during  all 
that  period  or  during  any  other  period  defendants 
or  this  defendant  had  the  sole  or  any  care,  custody 
or  control  of  said  machine ;  alleges  that  as  to  whether 
during  the  period  that  said  mechanical  milker  is  al- 
leged by  plaintiff  to  have  been  operated  by  said  de- 
fendants the  said  milker     [74]     greatly  or  at  all 
injured  plaintiff's  said  cows  by  bruising  or  diseasing 
the  teats,  udders  or  bags  of  said  cows  or  totally  or 
permanently  or  at  all  ruined  many  or  any  of  said 
cows  for  dairy  purposes  or  for  any  purposes  what- 
ever and  as  to  whether  on  the  18th  day  of  December, 
1914,  or  at  any  other  time,  defendants  or  this  defend- 
ant discontinued  operating  said  milker,  or  whether 
the  same  has  not  been  used  since,  this  defendant  has 
no  information  or  belief  upon  the  subject  sufficient 
to  enable  it  to  answer  the  said  allegations,  and,  bas- 
ing its  answer  upon  said  ground,  this   defendant 
denies  each  and  every,  all  and  singular,  of  said  alle- 
gations. 

IX. 

Answering  the  allegations  contained  in  paragraph 
XIV  of  said  complaint,  this  defendant  alleges  that 
as  to  whether  before  the  use  of  said  milker  on  plain- 
tiff's said  cows  said  cows  were  a  valuable  herd  of 
healthy  well  bred  dairy  cows  free  from  disease  this 
defendant  has  no  information  or  belief  upon  the 
subject  sufficient  to  enable  it  to  answer  the  said 
allegations,    and,    basing    its    answer    upon    that 
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ground,  denies  each  and  every,  aU  and  singular,  the 
said  allegations;  denies  that  defendants  made  efforts 
in  good  faith  to  use  the  said  mechanical  milker  as 
aforesaid,  and  denies  that  as  a  direct  result  of  the 
efforts  made  to  use  the  said  mechanical  milker  two 
or  any  of  plaintiif's  cows  died  from  the  injurious 
effects  of  said  milker  or  that  five  or  any  of  said  cows 
were  totally  or  permanently  ruined,  and  denies  that 
ten  or  any  of  said  cows  were  totally  or  permanently 
ruined  for  dairy  or  any  other  purposes  and  demes 
that  ten  of  said  cows  were  injured  as  alleged  m  said 
paragraph,  and  denies  that  plaintiff  has  been  dam- 
Igd   in   the   sum  of  two  thousand  five  dollars  as 
afleged  in  said  paragraph    [75]    XIV,  or  in  any 
other  sum,  or  at  all,  and  denies  that  any  of  plain- 
tS's  cows  were  injured  by  reason  of  the  use  of  said 


milker. 

X. 


Answering  the  allegations  contained  m  para- 
graph XVI  of  said  complaint,  this  defendant  denies 
^haf  plaintiff  paid  defendants  or  this  defendant  in 
tS  purchase  L  installation  or  in  the  purchase  or 
instLtion  of  said  mechanical  milker  the  sum  of 


one  thousand  seven  dollars 

XI. 


Answering  the  aUegations  contained  in  paragraph 
X^If  said  complaint,  this  defendant  denies  that 
le  sum  of  four  thousand  five  hundred  twelve  dol- 
ars  or  any  other  sum,  is  now  due,  owing  or  unpaid 
from  defendants  or  from  this  defendant  to  plamtifl^ 
By  way  of  a  further  and  affirmative  defense  to 
plaintiff's  amended  complaint  on  file  herem,  and  to 
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each  and  every  of  the  allegations  thereof,  this  de- 
fendant alleges: 

I. 

That  prior  to  the  commencement  of  this  action 
defendant  agreed  to  sell  to  plaintiff  and  plaintiff 
agreed  to  buy  from  defendant  a  Sharpies  milker 
equipment  consisting  of  a  pump  and  three  units  in- 
stalled complete  less  transportation  charges  on  out- 
fit, power,  belting,  countershafting,  etc.,  not  included 
in  said  equipment;  that  it  was  further  agreed  by 
and  between  plaintiff  and  defendant  that  said  sale 
was  made  with  the  understanding  that  the  plaintiff 
would  have  the  machine  operated  and  cared  for  in 
accordance  with  defendant's  instructions;  that  the 
machine  would  be  kept  in  good  order  mechanically; 
that  pressure  [76]  and  vacuum  would  be  main- 
tained in  accordance  with  defendant's  instructions; 
that  the  cows  would  be  carefully  and  thoroughly 
stripped  after  each  milking  and  that  the  machine 
would  be  thoroughly  cleaned  after  each  milking  and 
that  all  reasonable  precautions  tending  to  the  pro- 
duction of  clean  milk  would  be  observed. 

II. 

That  thereafter  defendant  furnished  plaintiff  with 
instructions  for  the  operation  of  said  machines; 
that  plaintiff  failed  to  clean  said  machines  after 
each  milking  and  said  plaintiff  failed  to  observe 
reasonable  precautions  tending  to  the  production 
of  clean  milk,  and  that  plaintiff  maintained  and 
kept  the  said  dairy,  barn  and  premises  in  an  un- 
clean and  unsanitary  condition,  and  that  if  any 
injuries  were  inflicted  upon  the  plaintiff's  cows  as 
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alleged  in  plaintiff's  complaint,  said  injuries  were 
the  result  of  the  unclean  and  unsanitary  condition 
of  said  barn  and  of  said  premises,  and  of  the  failure 
of  said  plaintiff  to  take  reasonable  precautions  for 
keeping  said  premises  in  a  proper  and  sanitary  con- 
dition. 

III. 
That  it  was  further  agreed  by  and  between  plain- 
tiff and  defendant  that  defendant  would  replace  any 
parts  of  said  Sharpies  milker  equipment  found  to 
be  defective  in  workmanship  or  material,  provided 
written  notice  thereof  was  sent  to  this  defendant 
by  the  purchaser  and  said  defective  part  was  re- 
turned within  one  year  from  the  date  of  said  pur- 
chase; but  that  said  defendant  would  not  replace 
any  parts  found  to  be  defective  as  a  result  of 
ordinary  wear  and  tear,  accidents,  or  abuse;  that 
plaintiff  failed  to  send  defendant  written  notice  of 
any  defects  in  said  machine  due  to  workmanship  or 
materials  and  that  if  any  [77]  damages  arose 
from  the  use  of  said  machine  said  damages  were 
caused  by  the  abuse  of  said  machine  by  plaintiff. 

WHEREFORE,  defendant  The  Sharpies  Sepa- 
rator Company  having  fully  answered,  prays  that 
plaintiff  take  nothing  by  his  said  amended  com- 
plaint, and  that  it  have  judgment  herein  for  its 
costs. 

WILLARD  P.  SMITH, 

B.  B.  BLAKE, 
Attorneys  for  Defendant  The  Sharpies  Separator 
Company. 
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State  of  California, 

City  and  County  of  San  Francisco, — ss. 

C.  Ehret  affirms,  deposes  and  says: 

That  he  is  an  officer,  to  wit,  the  secretary  of  The 
Sharpies  Separator  Company,  one  of  the  defendants 
named  in  the  above-entitled  action;  that  he  has  read 
the  foregoing  answer  of  the  said  defendant  to  the 
amended  complaint  of  plaintiff  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  and  things 
therein  stated  on  information  or  belief,  and  that  as 
to  those  matters  and  things  he  believes  it  to  be  true. 

CLEMENT  EHRET. 

Subscribed  and  af&rmed  to  before  me  this  12th 
day  of  February,  1916. 

[Seal]  E.  J.  CASEY, 

Notary  Pubhc  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :  No.  Civ.  413.  In  the  District  Court 
of  the  United  States,  for  the  Southern  District  of 
California,  Southern  Division.  W.  W.  Skinner, 
Plaintiff,  vs.  The  Sharpies  Separator  Company 
et  al..  Defendants.  Answer  of  Defendant  the 
Sharpies  Separator  Company  to  Amended  Com- 
plaint. Filed  Feb.  14,  1916.  Wm.  M.  Van  Dyke, 
Clerk.  Chas.  N.  Williams,  Deputy.  Willard  P. 
Smith,  Berkeley  B.  Blake,  Attorneys  for  Defendant, 
1601-9  Claus  Spreckels  Bldg.,  San  Francisco,  Cal. 
[78] 
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In  the  United  States  District  Court  for  the  Southern 
District  of  California,  Southern  Division, 

No. . 

W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROS.  COM- 
PANY, a  Corporation, 

Defendants. 

Amended  Answer  of  Edgar  Bros.  Company,  a 
Corporation. 

Now  comes  defendant  Edgar  Bros.  Company,  a 
corporation,  by  its  attorneys  McPherrin  &  Nichols, 
and  for  its  separate  amended  answer  to  the  amended 
complaint  on  file  herein,  admits,  denies  and  alleges: 

I. 

Admits  that  said  Edgar  Bros.  Company  is  a  cor- 
poration organized,  existing  and  doing  business  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia, with  its  principal  place  of  business  in  Im- 
perial, county  of  Imperial,  State  of  California,  and 
that  at  all  times  mentioned  in  the  complaint  was 
engaged  in  the  sale  of  farm  tools,  implements, 
machinery  and  goods  of  a  similar  character. 

Admits  that  it  handled  the  goods  of  the  Sharpies 
Separator  Company,  but  denies  that  at  the  time 
of  any  sale  to  plaintiff  herein  of  a  mechanical  milker 
it  handled,  or  was  engaged  in  selling,  the  mechanical 
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milker  manufactured   by   the   Sharpies   Separator 
Company. 

II. 
Admits  that  plaintiff  was,  and  is,  a  farmer  and 
dairyman  within  the  county  of  Imperial,  State  of 
California,  and  that  he  was  in  possession  of  and 
mailed  a  herd  of  dairy  cows  at  the  times  mentioned 
in  the  said  complaint.     [79] 

in. 

Denies  that  this  defendant  on  or  about  the  2d  day 
of  January,  or  at  all,  in  said  county  of  Imperial,  or 
elsewhere,  sold  and  delivered  to  the  plaintiff  a  cer- 
tain mechanical  milker  known  as  the  Sharpies 
mechanical  miler;  denies  that  it  sold  said  plaintiff 
three  milker  units,  known  as  the  Sharpies  mechani- 
cal milker;  denies  that  it  warranted  said  milker 
units,  or  any  milker  units  to  be  fit  and  proper  for 
the  use  of  milking  plaintiff's  cows,  or  any  cows; 
denies  that  it  warranted  three  milker  units,  or  any 
units,  to  plaintiff  at  any  time;  denies  that  it  stated, 
or  warranted,  to  plaintiff  that  said  Sharpies 
mechanical  milker  could  be  safely  used  for  milking 
plaintiff's  cows  when  said  milker  was  installed  on 
plaintiff's  ranch;  denies  that  it  installed  said  milker 
on  plaintiff's  ranee;  denies  that  it  warranted  said 
milker,  or  any  milker,  would  not  injure  plaintiff's 
cows;  denies  that  it  warranted  that  the  amount  of 
milk  said  cows  would  give  would  not  decrease ;  denies 
that  it  waranted,  in  any  manner,  to  plaintiff  said 
milker,  or  any  part  thereof,  to  any  extent  whatever. 

IV. 

This  defendant  further  denies  that  it  made  any 
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representations  and  warranties,  or  representations 
or  warranties,  to  plaintiff  before  plaintiff  made  said 
purchase  of  a  mechanical  milker,  upon  which  plain- 
tiff could  rely,  or  did  rely;  denies  that  it  is  responsi- 
ble at  all  on  any  representations  or  warranties; 
denies  that  plaintiff  believed  any  representations  or 
warranties,  or  both,  made  by  this  defendant  to  plain- 
tiff; denies  that  plaintiff  received  any  information 
or  knowledge  from  this  defendant,  either  as  repre- 
sentations or  warranties,  or  both,  except  that  this 
defendant  may  have  delivered  to  plaintiff  literature 
of  said  Sharpies  Separator  Company,  at  the  request 
of  plaintiff.     [80]; 

V. 
Denies  that  on  or  about  the  5th  day  of  February, 
1914,  or  at  all,  this  defendant  alone,  or  in  conjunc- 
tion with  its  codefendant,  installed  the  Sharpies 
mechanical  milker,  or  any  other  milker,  for  plaintiff 
on  his  ranch  near  El  Centro,  Imperial  county,  or  at 
any  other  place;  denies  that  it  at  that  time,  or  at 
any  other  time,  declared  to  plaintiff  that  said  me- 
chanical milker,  or  any  milker,  was  then  and  there, 
or  at  any  time,  completely  and  properly  installed; 
denies  that  it  ever,  at  any  time,  made  any  state- 
ments relative  to  the  condition  of  said  milker  after 
the  same  was  set  up  or  installed;  denies  that  it  de- 
clared to  plaintiff  that  he  could  safely  use  and 
operate  said  mechanical  milker  after  the  same  was 
installed  for  the  purpose  of  milking  his  said  cows; 
denies  that  it  declared  to  plaintiff  that  if  said  milker 
was  operated  and  cared  for  in  accordance  with  de- 
fendant's instructions  it  would  not  injure  plaintiff's 
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said  cows,  nor  decrease  the  amount  of  milk  said  cows 
would  give;  denies  that  it  made  any  statement  what- 
ever to  said  plaintiff  relative  to  the  installation  of  a 
mechanical  milker,  or  its  safe  use  and  operation,  or 
the  effect  it  would  have  on  plaintiff's  cows,  or  rela- 
tive to  the  possible  injury  it  might  do  plaintiff's 
cows,  or  relative  to  the  decrease  or  lack  of  decrase 
in  the  amount  of  milk  said  cows  w^ould  give. 

VI. 
Denies  that  the  plaintiff,  after  the  installation  of 
said  mechanical  milker,  and  subsequent  to  the  5th 
day  of  February,  1914,  purchased  from  this  defendant 
an  additional  unit  of  said  Sharpies  mechanical 
milker;  denies  that  it  sold  said  additional  unit  to 
said  plaintiff;  denies  that  it  agreed  that  said  addi- 
tional unit  should  be  affixed  to  any  unit  or  units 
theretofore  purchased  by  said  plaintiff,  and  denies 
that  it  agreed  that  said  additional  unit  should  be 
operated  jointly  with  [81]  any  unit  or  units 
theretofore  purchased  by  said  plaintiff;  denies  that 
it  warranted  said  milker  unit  in  any  manner,  or  to 
any  extent;  denies  that  it  made  any  representations 
to  the  plaintiff  respecting  said  milker  unit;  denies 
that  it  delivered  said  additional  milker  unit  to  the 
plaintiff  herein,  in  accordance  with  any  previous 
understanding  or  agreement,  or  at  all;  denies  that  it 
affixed  said  additional  milker  unit  to  said  Sharpies 
mechanical  milker,  or  installed  the  same  in  any 
manner. 

vn. 

This  defendant  further  states  that  it  has  no  in- 
formation or  belief  upon  the  subject  sufficient  to 
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enable  it  to  answer  the  allegations  of  Paragraph 
VIII,  of  plaintiff's  amended  complaint,  wherein 
plaintiff  alleges  that  he,  in  good  faith,  began  to  use 
said  mechanical  milker  for  milking  his  said  cows, 
and  at  all  times  operated  and  cared  for  said  milker 
in  strict  conformity  to  and  in  compliance  with  de- 
fendant's instructions;  states  that  it  has  no  in- 
formation or  belief  upon  the  subject  sufficient  to 
enable  it  to  answer  the  allegation  of  plaintiff  that 
said  mechanical  milker  was  not  then  and  there,  nor 
has  it  since  been,  nor  is  it  now,  fit  or  proper  to  be 
used  for  milking  the  plaintiff's  said  cows;  states  that 
it  has  no  information  or  belief  upon  the  subject 
sufficient  to  enable  it  to  answer  the  allegation  of 
plaintiff  that  the  use  of  said  milker  for  milking 
plaintiff's  cows  bruised  and  injured  the  teats,  udders 
and  bag  of  many  of  plaintiff's  said  cows,  and  greatly 
lessened  the  amount  of  milk  given  by  all  of  said 
cows;  that  it  has  no  information  or  belief  upon  the 
subject  sufficient  to  enable  it  to  answer  the  allega- 
tion made  by  plaintiff  that  as  soon  as  he  discovered 
that  the  said  milker  was  injuring  his  said  cows  he 
discontinued  the  use  thereof;  and  placing  its  denial 
on  said  lack  of  information  or  belief  above  set  out, 
denies  all  of  said  allegations,  and  especially  the 
allegations  set  out  in  Paragraph  VIII,  of  plaintiff's 
amended  complaint.     [82] 

vni. 

This  defendant  denies  that  on  or  about  the  30th 
day  of  May,  1914,  or  any  other  time,  plaintiff  notified 
it  that  he  had  in  good  faith  endeavored  to  use  the 
said  mechanical  milker  for  the  purpose  of  milking 
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his  said  cows,  or  for  any  other  purpose;  denies  that 
plaintiff  notified  it  that  said  milker  was  wholly  in- 
sufficient for  said  purpose;  denies  that  plaintiff 
notified  it  that  said  milker  did  not  in  any  respect 
comply  with  warranties  made  by  it,  or  its  codefend- 
ant;  denies  that  plaintiff  offered  to  return  said 
milker  to  this  defendant. 

IX. 
Denies  that  this  defendant  repeated  any  former 
representations  and  warranties;  denies  that  it  ever, 
at  any  time,  made  any  representations  and  war- 
ranties; denies  that  it  ever,  at  any  time,  made  any 
representations  and  warranties,  or  representations 
or  warranties  relative  to  said  mechanical  milker; 
denies  that  it  asserted  to  plaintiff  that  said  mechani- 
cal milker  had  not  been  given  a  fair  trial;  denies  that 
it  insisted  that  defendants,  or  either  of  them,  be 
permitted  to  operate  the  said  milker  upon  plaintiff's 
cows;  denies  that  it  again  represented,  or  ever  repre- 
sented, that  the  said  mechanical  milker  properly 
operated  would  not  in  any  way  injure  plaintiff's 
cows;  denies  that  on  or  about  the  25th  day  of  June, 
1914,  or  at  all,  this  defendant,  either  alone  or  in  con- 
junction with  its  codefendant,  began  to  operate  said 
mechanical  milker  in  milking  plaintiff's  said  cows 
at  his  said  ranch  in  Imperial  county,  or  any  place 
else;  denies  that  it  continued,  either  alone  or  in  con- 
junction with  its  codefendant,  to  so  operate  said 
milker  for  a  period  of  about  two  weeks  thereafter; 
denies  that  it  ever,  at  any  time,  either  directly  or 
indirectly,  offered  to  operate,  attempted  to  operate 
or  did  operate  said  mechanical  milker  for  said  plain- 
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tiff;  denies  that  said  mechanical  milker  was  under 
this  defendant's  sole  care,  custody  and  control  for 
said  period  of  two  weeks,  or  for  [83]  any  other 
time;  denies  that  said  mechanical  milker  was  under 
this  defendant's  care  or  custody  or  control  at  any 
time  for  any  period  whatever;  denies  that  said 
mechanical  milker,  while  being  operated  by  this 
defendant,  or  this  defendant  in  conjunction  with  its 
codefendant,  in  milking  plaintiff's  cows  did  greatly 
injure  said  cows,  and  totally  and  permanently  ruin 
many,  or  any  of  said  cows;  denies  that  it  had  any 
connection  whatever  with  any  act,  or  performed  any 
act,  that  injured  or  affected  said  cow;  denies  that 
it  ever  attempted  to  operate  said  milker;  denies  that 
it,  on  or  about  the  7th  day  of  July,  1914,  or  at  any 
other  time,  abandoned  its  attempt  to  make  said 
milker  work. 

X. 
Defendant  states  that  it  has  no  information  or 
belief  upon  the  subject  sufficient  to  enable  it  to 
answer  the  allegation  of  the  complaint  that  plaintiff 
did  not  again  attempt  to  use  said  mechanical  milker, 
and  placing  its  denial  on  said  ground,  denies  the 
same;  denies  that  plaintiff  notified  this  defendant 
again,  or  at  all,  that  said  milker  was  useless  and 
worthless,  and  offered  to  return  the  same  to  it; 
denies  that  plaintiff  ever  offered  to  return  said 
milker  to  this  defendant;  denies  that  plaintiff  de- 
manded from  this  defendant  that  it  return  to  him 
the  purchase  price  of  said  milker;  denies  that  he 
demanded  of  this  defendant  any  damages  for  the 


vs.  W.  W.  Skinner,  85 

injury  done  to  his  said  cows  by  the  operation  of  said 
milker. 

XI. 

Defendant  further  denies  that  on  or  about  the  20th 
day  of  October,  1914,  this  defendant  asserted,  or  ever 
asserted,  that  said  mechanical  milker  was  a  fit  and 
proper  machine  for  milking  plaintiff's  cows;  always 
stated  that  it  knew  nothing  about  mechanical  milk- 
ers whatever ;  denies  that  it  represented  at  the  date 
above  mentioned,  or  at  all,  that  said  milker  could 
be  successfully  operated  without  injury  to  plain- 
tiff's cows;  denies  that  it  insisted  that  it,  or  that  both 
defendants,  be  permitted  another  [84]  trial,  or 
any  trial,  upon  plaintiff's  said  cows;  denies  that  it 
again  represented  and  warranted,  or  ever  repre- 
sented or  warranted  that  the  said  mechanical  milker 
would  not  in  any  way  injure  plaintiff's  cows;  denies 
that  it  agreed  to  pay  plaintiff  all  damage,  or  any 
damage,  caused  plaintiff's  cows  by  said  mechanical 
milker. 

Denies  that  plaintiff  consented  to  this  defendant 
that  it  might  have  another  trial,  or  any  trial,  of  said 
milker;  denies  that  on  the  20th  day  of  October,  1914, 
or  at  any  other  time,  this  defendant,  alone,  or  in 
conjunction  with  its  codefendant,  began  the  opera- 
tion of  said  mechanical  milker  of  plaintiff's  said 
cows  and  attempted  to  milk  plaintiff's  said  cows 
therewith;  denies  that  from  the  20th  day  of  October, 
1914,  to  the  18th  day  of  December,  1914,  or  at  any 
other  time,  this  defendant,  either  alone  or  in  conjunc- 
tion with  its  codefendant,  operated  said  milker  upon 
plaintiff's  said  cows;  denies  that  during  said  time, 
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or  at  any  other  time,  this  defendant,  alone  or  with 
its  codefendant,  had  the  sole  care,  custody  and  con- 
trol of  said  machine;  denies  that  it  had  anything  to 
do  with  said  machine  at  said  time,  or  at  any  other 
time;  denies  that  said  mechanical  milker,  while  be- 
ing operated  by  this  defendant,  or  by  this  defendant 
in  conjunction  with  its  codefendant,  greatly  injured 
said  cows,  or  any  of  them,  by  bruising  and  diseasing 
the  teats,  udders  and  bags  of  said  cows,  or  in  any 
way  injured  said  cows;  denies  that  by  reason  thereof 
said  cows  were  totally  and  permanently  ruined  for 
dairy  purposes;  denies  that  any  of  said  cows  were 
injured  at  all  by  the  acts  or  omissions  of  this  defend- 
ant; denies  that  on  the  18th  day  of  December,  1914, 
this  defendant  discontinued  operating  said  milker; 
states  that  it  has  no  information  or  belief  sufficient 
to  enable  it  to  answer  the  allegation  of  plaintiff's 
complaint,  wherein  plaintiff  states  that  since  the 
18th  day  of  December,  1914,  said  milker  has  not  been 
used,  and  placing  its  denial  on  said  ground,  denies 
the  same.     [85] 

xn. 

Denies  that  on  or  about  the  18th  day  of  Decem- 
ber, 1914,  or  at  any  other  time,  plaintiff,  after  a  full 
and  fair  trial  of  said  milker,  or  at  all,  notified  this 
defendant  of  the  insufficiency  of  said  milker  to  do 
the  things  which  defendant  had  represented  and 
warranted  it  would  do;  denies  that  plaintiff  notified 
this  defendant  as  to  any  representations  or  warran- 
ties made  by  it,  and  the  breach  thereof;  denies  that 
plaintiff  offered  to  return  the  said  milker  to  this  de- 
fendant at  any  time;  denies  that  plaintiff  demanded 
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that  this  defendant  return  to  him  the  purchase  price 
of  said  milker;  denies  that  plaintiff  demanded  that 
this  defendant  pay  him  for  the  damage  and  loss  to 
his  said  cows. 

xni. 

Defendant  further  states  that  it  has  no  informa- 
tion or  belief  upon  the  subject  sufficient  to  enable  it 
to  answer  the  allegation  of  plaintiff's  amended  com- 
plaint wherein  plaintiff  alleges  that  before  said 
Sharpies'  mechanical  milker  was  used  on  his  cows 
said  cows  were  a  valuable  herd  of  healthy,  well-bred, 
dairy  cows,  free  from  disease;  that  it  has  no  informa- 
tion upon  the  subject  sufficient  to  enable  it  to  an- 
swer the  allegation  of  said  complaint  that  as  a  di- 
rect result  of  the  efforts  made  in  good  faith  to  use 
the  said  mechanical  milker  as  aforesaid  two  of  said 
plaintiff's  cows  died  from  the  injurious  effects  upon 
them  of  said  milker,  to  plaintiff's  damage  in  the  sum 
of  Three  Hundred  ($300)  Dollars;  that  five  were 
totally  and  permanently  ruined  for  all  purposes  to 
plaintiff's  damage  in  the  sum  of  Six  Hundred  Sev- 
enty-five ($675)  Dollars;  that  ten  were  totally  and 
permanently  ruined  for  dairy  purposes  to  plaintiff's 
damage  in  the  sum  of  Seven  Hundred  Thirty  ($730) 
Dollars;  that  ten  were  injured,  each  by  the  loss  of 
the  use  of  one  or  more  teats,  to  plaintiff's  damage 
in  the  sum  of  Three  Hundred  ($300)  Dollars,  mak- 
ing plaintiff's  total  damage  Tw^o  Thousand  Five 
($2,005)  Dollars,  and  placing  its  denial  on  [86] 
said  ground,  denies  the  same. 

Defendant  further  states  that  it  has  no  informa- 
tion and  belief  sufficient  to  enable  it  to  answer  any 
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of  the  allegations  in  paragraph  XIV  of  said  plain- 
tiff's amended  complaint,  and  placing  its  denial  on 
that  ground,  denies  all  of  said  allegations  therein 
contained. 

XIV. 

Defendant  further  states  that  it  has  no  information 
or  belief  sufficient  to  enable  it  to  answer  the  allega- 
tion in  plaintiff's  complaint  that  as  a  direct  result 
of  his  efforts  made  in  good  faith  to  use  said  mechan- 
ical milker  he  has  suffered  a  loss  of  butter  fat  to 
the  value  of  One  Thousand  Five  Hundred  ($1,500) 
Dollars,  and  placing  its  denial  on  said  ground,  de- 
nies the  same. 

This  defendant  further  states  that  it  has  no  in- 
formation or  belief  sufficient  to  enable  it  to  answer 
the  allegation  of  plaintiff  that  the  purchase  and  in- 
stallation of  said  mechanical  milker  cost  the  sum  of 
One  Thousand  Seven  ($1,007)  Dollars,  and  placing 
its  denial  on  said  ground,  denies  the  same. 

This  defendant  denies  that  there  is  now  due,  ow- 
ing and  unpaid,  or  due,  or  owing  or  unpaid,  from 
this  defendant,  to  plaintiff,  the  sum  of  Four  Thou- 
sand Five  Hundred  Twelve  ($4,512)  Dollars,  or  any 
part  thereof,  or  any  sum  whatever. 

WHEREFORE,  defendant  asks  that  it  may  go 
hence  with  its  costs  herein  expended. 

McPHERRIN  &  NICHOLS, 
Attorneys  for  Defendant  Edgar  Bros.  Company.  [87] 

State  of  California, 
County  of  Imperial, — ss. 

J.  H.  Edgar,  being  duly  sworn,  says:  That  he  is 
the  manager  of  the  defendant  Edgar  Bros.  Company, 
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in  the  foregoing  entitled  matter ;  that  he  has  read  the 
foregoing  Amended  Answer  and  knows  the  contents 
thereof ;  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  matters  which  are  therein  stated  on  in- 
formation or  belief  and  as  to  those  matters  that  he 
believes  it  to  be  true. 

[Seal]  J.  H.  EDGAR. 

Subscribed  and  sworn  to  before  me  this  day  of 
Mar.  4,  1916,  A.  D.  1916. 

[Notarial  Seal]  WM.  O.  HINDERKS, 

Notary  Public  in  and  for  the  County  of  Imperial, 
State  of  California. 

[Endorsed] :  No.  413^Civil.  In  the  United  States 
District  Court,  for  the  Southern  District  of  Cal., 
County  of  Imperial,  State  of  California,  Southern 
Division.  W.  W.  Skinner,  Plaintiff,  vs.  The  Shar- 
pies Separator  Company,  a  Corporation,  et  al..  De- 
fendant. Amended  Answer  of  Edgar  Bros.  Com- 
pany, a  Corporation.  Received  copy  of  the  within 
Amended  Answer  this  7th  day  of  March,  1916,  Eshle- 
man  &  Swing,  Phil  D.  Swing,  Attorney  for  Plaintiff. 
Filed  Mar.  9,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By 
Chas.  N.  Williams,  Deputy  Clerk.  McPherrin  & 
Nichols,  First  National  Bank  Building,  Imperial, 
Cal.,  Attorneys  for  Defendant.     [88] 
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In  the  United  States  District  Court,  for  the  Southern 
District  of  California,  Southern  Division. 

W.  W.  SKINNER, 

Plaintiff, 
vs. 

THE  SHAEPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROS.  COM- 
PANY, a  Corporation. 

Defendants. 

Amendment  to  Amended  Complaint. 

Comes  now  plaintiff  above  named  and  by  leave  of 
Court  first  had  and  obtained,  filed  this  an  amendment 
to  his  amended  complaint,  adding  two  paragraphs 
thereto,  and  alleges  as  follows : 

XIVI/2. 

That  of  plaintiff's  said  cows  so  injured  by  the 
operation  of  the  said  mechanical  milker  on  them  as 
aforesaid,  plaintiff  was  obliged  to  pasture  eight  head 
thereof  for  a  period  of  twelve  (12)  months  before 
he  could  get  them  in  condition  so  that  he  could  sell  or 
dispose  of  them  at  all  to  his  damage  in  the  sum  of 
$132 ;  and  six  head  of  said  cows  plaintiff  was  obliged 
to  pasture  for  a  period  of  twenty-four  months  in 
order  to  get  them  into  condition  so  that  he  could 
sell  or  dispose  of  them,  to  plaintiff's  damage  in  the 
sum  of  $288. 

XVII/2. 

That  the  reasonable  value  of  said  mechanical 
milker  so  sold  to  plaintiff  as  aforesaid  was  nothing 
whatsoever.    That  said  mechanical  milker,  if  it  had 
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complied  with  the  warranty  given  to  plaintiff  at  the 
time  of  the  purchase  thereof,  would  have  been  of  the 
reasonable  value  of  One  Thousand  Dollars  ($1,000). 
[8»] 

WHEREFORE  plaintiff  prays  judgment  against 
defendant  for  the  amount  stated  in  the  prayer  of  his 
amended  complaint. 

PHIL  D.  SWING, 
Attorney  for  Plaintiff. 

State  of  California, 
County  of  Los  Angeles, — ss. 

W.  W.  Skinner,  being  first  duly  sworn,  says :  That 
he  is  the  plaintiff  in  the  foregoing  entitled  matter, 
that  he  has  read  the  foregoing  amendment  to  the 
amended  complaint  and  knows  the  contents  thereof; 
that  the  same  is  true  of  his  own  knowledge,  except 
as  to  matters  which  are  therein  stated  on  information 
and  belief  and  as  to  those  matters  he  believes  it  to 
be  true. 

W.  W.  SKINNER. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  October,  1916. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  U.  S.  District  Court,  Southern  District  of  Cali- 
fornia. 

By  Chas.  N.  Williams, 
Deputy. 

[Endorsed] :  No.  Civ.  413.  In  the  District  Court 
of  the  United  States,  for  the  Southern  District  of 
California.  W.  W.  Skinner,  Plaintiff,  vs.  The 
Sharpies   Separator   Company  et   al.,   Defendants. 
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Amendment  to  Amended  Complaint.  Reed.  Copy, 
W.  P.  Smith  &  Bicksler,  Smith  &  Parke,  Attys.  for 
Deft.  Sharpies  Separator  Co.  Edgar  Bros.  Co.  Mc- 
Pherrin  &  Nichols,  Its  Attys.  Filed  October  10th, 
1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.  Wil- 
liams, Deputy  Clerk.  Phil  D.  Swing,  Attorney  for 
Plaintiff.     [90] 


At  a  stated  term,  to  wit,  the  July  Term,  A.  D.  1916, 
of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Tuesday,  the  tenth  day  of  October,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  six- 
teen. Present:  The  Honorable  OSCAR  A. 
TRIPPET,  District  Judge. 

No.  413— CIVIL,  S.  D. 

W.  W.  SKINNER, 

Plaintiff, 
vs. 

THE  SHARPLES  SEPARATOR  COMPANY, 

Defendant. 

Minutes  of  Court — October  10,  1916 — Order 
Continuing  Cause. 

This  cause  having  now,  at  the  hour  of  3 :37  o  'clock 
P.  M.,  been  again  called  for  further  trial  before  the 
court  and  a  jury  heretofore  duly  impanelled  herein; 
Phil  D.  Swing,  Esq.,  appearing  as  counsel  for  plain- 
tiff;  E.  E.  Nichols,  Esq.,  appearing  as  counsel  for  de- 
fendant,   Edgar    Brothers    Company;    Willard    P. 


vs.  W.  W.  Skinner,  93 

Smith,  Esq.,  and  Dale  H.  Parke,  Esq.,  appearing  as 
counsel  for  defendant  Sharpies  Separator  Company ; 
A.  S.  Custer  being  present  as  shorthand  reporter  of 
the  testimony  and  proceedings,  and  acting  as  such; 
and  counsel  for  the  respective  parties  having  stipu- 
lated that  the  jury  are  present,  and  all  of  said  jurors 
being  present  in  court ;  and  W.  W.  Skinner,  the  plain- 
tiff, as  a  witness  in  his  own  behalf,  having  again  taken 
the  stand  for  further  examination,  and  having  given 
his  testimony ;  and  Albert  Skinner  having  been  called 
and  sworn  as  a  witness  on  behalf  of  plaintiff,  and 
having  given  his  testimony;  and,  in  connection  with 
the  testimony  of  said  witness,  plaintiff  having  offered 
a  metal  sign,  which  is  admitted  in  evidence  as  Plffs. 
Ex.  6 ;  and  Ida  Skinner  having  been  called  and  sworn 
as  a  witness  on  behalf  of  plaintiff,  and  having  given 
her  testimony  and  plaintiff  having  rested;  and  de- 
fendant Edgar  Brothers,  a  [91]  corporation,  hav- 
ing, through  E.  E.  Nichols,  Esq.,  its  counsel,  de- 
murred to  the  proof  offered  by  plaintiff,  and  moved 
for  an  order  dismissing  this  cause  as  to  said  defend- 
ant; and  the  Court  having  given  the  jury  the  usual 
admonition ;  and  the  jury  thereupon,  at  the  hour  of 
4:37  o'clock  P.  M.,  having  been  excused  until 
Wednesday,  the  11th  day  of  October,  1916,  at  10 
o'clock  A.  M.,  and  a  statement  having  been  made  by 
Phil  D.  Swing,  Esq.,  of  counsel  for  plaintiff;  it  is 
ordered  that  said  motion  to  dismiss  this  cause  as  to 
defendant  Edgar  Brothers,  a  corporation,  be,  and  the 
same  hereby  is  granted;  and  Dale  H.  Parke,  Esq., 
of  counsel  for  defendant  Sharpies  Separator  Com- 
pany, having  moved  for  a  nonsuit  herein,  it  is  ordered 
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that  said  motion  for  a  nonsuit  be,  and  the  same 
hereby  is  overruled ;  and  plaintiff  having  asked  leave 
to  introduce  and  read  herein  a  deposition  on  behalf 
of  plaintiff,  upon  which  request  no  ruling  is  now 
announced  by  the  court ;  it  is  ordered  that  this  cause 
be,  and  the  same  hereby  is  continued  until  Wednes- 
day, October  11th,  1916,  at  10  o'clock  A.  M.,  for  fur- 
ther trial. 

[Endorsed] :  No.  413  Civil,  S.  D.  United  States 
District  Court,  Southern  District  of  California, 
Southern  Division.  W.  W.  Skinner,  Plaintiff,  vs. 
The  Sharpies  Separator  Company,  Defendant.  Copy 
of  Order.  Filed  Oct.  19,  1916.  Wm.  M.  Van  Dyke, 
Clerk.     By  Leslie  S.  Colyer,  Deputy  Clerk.     [92] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division, 

No.  413—CIVIL. 

W.  W.  SKINNER, 

Plaintiff, 
vs. 

THE  SHARPLES  SEPARATOR  COMPANY, 

Defendant. 

Verdict. 

We,  the  jury  in  the  above-entitled  cause,  find  in 
favor  of  the  plaintiff,  in  the  sum  of  Thirty-seven  Hun- 
dred and  Sixty-three  Dollars  and  Ninety-two  Cents. 
Lfos  Angeles,  October  13th,  1916. 

L.  T.  BRADFORD, 
Foreman. 
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[Endorsed]  :  No.  413-Civil.  U.  S.  District  Court, 
Southern  District  of  California.  W.  W.  Skinner  vs. 
The  Sharpies  Separator  Co.  Verdict.  Filed  Oct. 
13,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N. 
WiUiams,  Deputy  Clerk.     [93] 


UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Southern  Division. 

No.  413— CIVIL. 

W.  W.  SKINNER, 

Plaintiff, 
vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDOAR  BROTHERS 
COMPANY,  a  Corporation. 

Defendants. 

Judgment. 
This  cause  coming  on  regularly  for  trial  on  the 
10th  day  of  October,  1916,  being  a  day  in  the  July 
Term,  A.  D.  1916,  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  South- 
ern Division,  before  the  Court  and  a  jury  of  twelve 
(12)  men  duly  impanelled;  Phil  D.  Swing,  Esq.^ 
appearing  as  counsel  for  plaintiff;  E.  E.  Nichols, 
Esq.,  appearing  as  counsel  for  defendant,  Edgar 
Brothers  Company;  Willard  P.  Smith,  Esq.,  and 
Dale  H.  Parke,  Esq.,  appearing  as  counsel  for  de- 
fendant. Sharpies  Separator  Company ;  and  the  trial 
having  been  proceeded  with  on  the  10th,  11th  and 
13th  days  of  October,  1916,  and  witnesses  having  been 
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sworn  and  examined,  and  documentary  evidence  hav- 
ing been  introduced  on  behalf  of  the  respective  par- 
ties ;  and  the  Court  having,  on  the  11th  day  of  Octo- 
ber, 1916,  upon  motion  of  counsel  for  defendant, 
Edgar  Brothers  Company,  ordered  that  this  cause 
be  dismissed  as  to  said  defendant,  and  the  taking  of 
evidence  having  been  proceeded  with,  and  the  evi- 
dence having  been  closed ;  after  argument  by  counsel 
for  the  respective  parties  and  the  instructions  of  the 
Court,  having,  on  said  13th  day  of  October,  1916, 
been  submitted  to  the  jury,  and  the  jury,  on  said 
13th  day  of  October,  1916,  having  rendered  the  fol- 
lowing verdict :     [94] 

*'In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  South- 
ern Division. 

No.  413— CIVIL. 

W.  W.  SKINNER, 

Plaintiff, 
vs. 

THE  SHARPLES  SEPARATOR  COMPANY, 

Defendant. 

We,  the  jury  in  the  above-entitled  cause,  find  in 
favor  of  the  plaintiff,  in  the  sum  of  Thirty-seven  Hun- 
dred and  Sixty-three  Dollars  and  Nw^y-two  Cents. 
Los  Angeles,  October  13th,  1916. 

L.  T.  BRADFORD, 

Foreman." 
— and  the  Court  having  ordered  that  judgment  be 
entered  herein  in  accordance  with  said  verdict  in 
favor  of  the  plaintiff; 
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NOW,  THEREFORE,  by  virtue  of  the  law  and 
by  reason  of  the  premises  aforesaid,  it  is  considered 
by  the  Court,  that  the  plaintiff,  W.  W.  Skinner,  do 
have  and  recover  of  and  from  the  defendant,  The 
Sharpies  Separator  Company,  a  corporation,  the  sum 
of  Thirty-seven  Hundred  and  Sixty-three  Dollars 
and  Ninety-two  Cents  ($3,763.92),  together  with 
plaintiff's  costs  in  this  action,  taxed  at  $366.04. 
Judgment  entered  October  13,  1916. 

WM.  M.  VAN  DYKE, 

Clerk. 
By  Chas.  N.  Williams, 
Deputy  Clerk. 

[Endorsed] :  No.  413-Civil.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
em  Division.  W.  W.  Skinner,  Plaintiff,  vs.  The 
Sharpies  Separator  Company,  a  Corporation,  and 
Edgar  Brothers  Company,  a  Corporation,  Defend- 
ants. Copy  of  Judgment.  Filed  Oct.  19, 1916.  Wm. 
M.  Van  Dyke,  Clerk.  By  Leslie  S.  Colyer,  Deputy 
Clerk.     [95] 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

No.  413— CIVIL. 

W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHAEPLES  SEPARATOR  COMPANY,  a 
Corporation,  and  EDGAR  BROTHERS 
COMPANY,  a  Corporation, 

Defendants. 

Certificate  of  Clerk  U.  S.  District  Court  to 

Judgment-roll. 
I,  Wm.  M.  Van  Dyke,  clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  the  foregoing  to  be  a 
full,  true  and  correct  copy  of  an  original  Judgment 
entered  in  the  above-entitled  action  and  recorded  in 
Judgment  Book  No.  2,  at  page  380  thereof,  for  the 
Southern  Division ;  and  I  do  further  certify  that  the 
papers  hereto  annexed,  constitute  the  judgment-roll 
in  said  action. 

ATTEST  my  hand  and  the  seal  of  said  District 
Court,  this  19th  day  of  October,  A.  D.  1916. 
[Seal]  WM.  M.  VAN  DYKE, 

Clerk. 
By  Leslie  S.  Colyer, 

Deputy  Clerk. 

[Endorsed]  :  No.  413— Civil.    In  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
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California,  Southern  Division.  W.  W.  Skinner  vs. 
The  Sharpies  Separator  Co.  et  al.  Judgment-roll. 
Filed  Oct.  19, 1916.  Wm.  M.  Van  Dyke,  Clerk.  By. 
Leslie  S.  Colyer,  Deputy  Clerk.  Recorded  Judg. 
Reg.  Book  No.  2,  page  380.    .[%] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

No.  413— CIVIL. 

W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation, 

Defendant. 

Stipulation  Extending  Time  for  Preparing  and 
Filing  Bill  of  Exceptions. 
IT  IS  HEREBY  STIPULATED  by  and  between 
the  plaintiff  and  the  defendant,  through  their  re- 
spective attorneys,  that  the  time  within  which  the 
defendant.  The  Sharpies  Separator  Company,  may 
prepare,  file  and  serve  its  bill  of  exceptions  in  the 
above-entitled  action,  to  be  used  in  support  of  a 
writ  of  error  or  appeal  or  for  any  other  lawful  pur- 
pose, be  and  is  hereby  extended  and  enlarged  until 
and  including  Tuesday,  December  5th,  1916. 
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Dated  October  18th,  1916. 

PHIL  D.  SWING, 
Attorney  for  Plaintiff. 
WILLARD  P.  SMITH,  and 
BICKSLER,  SMITH  &  PARKE, 
Attorneys  for  Defendant,  The  Sharpies  Separator 
Company. 

[Endorsed]  :  Original.  No.  Civil — 413.  In  the 
United  States  District  Court,  in  and  for  the  Southern 
District  of  California,  Southern  Division.  W.  W. 
Skinner,  Plaintiff,  vs.  The  Sharpies  Separator  Co., 
a  Corporation,  Defendant.  Stipulation  Extending 
Time  for  Preparing  and  Filing  Bill  of  Exceptions. 
Filed  Oct.  21, 1916.  Wm.  M.  Van  Dyke,  Clerk.  By 
Chas.  N.  Williams,  Deputy  Clerk.  Bicksler,  Smith 
&  Parke,  829  Citizens  Natl.  Bank  [97]  Bldg., 
Fifth  &  Spring  Sts.,  Los  Angeles,  Cal.  Telephones : 
A— 2752 ;  Main  5166,  Attorneys  for  Defendant.   ,[9'8] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

NO.  CIVIL— 413. 

W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation, 

Defendant. 
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Order  Enlarging  Time  Within  Which  Bill  of 
Exceptions  may  be  Filed. 

IT  APPEARING  that  the  parties  hereto  have, 
through  their  respective  attorneys,  by  stipulation 
duly  filed  in  this  court,  stipulated  and  agreed  that 
the  time  within  v^hich  the  defendant,  The  Sharpies 
Separator  Company,  may  prepare,  serve  and  file  its 
bill  of  exceptions  may  be  extended  to  and  including 
the  5th  day  of  December,  1916 ; 

NOW,  THEREFORE,  upon  application  of  the 
defendant,  and  pursuant  to  said  stipulation,  it  is 
hereby  ordered  that  the  time  within  which  the  de- 
fendant The  Sharpies  Separator  Company  may  pre- 
pare, serve,  and  file  its  bill  of  exceptions,  to  be  used 
in  support  of  a  writ  of  error,  appeal,  or  other  lawful 
purpose  in  this  action,  be  and  the  same  is  hereby 
enlarged  and  extended  to  and  including  the  5th  day 
of  December,  1916. 

Dated  October  21st,  1916. 

OSCAR  A.  TRIPPET, 
District  Judge.     [99] 

[Endorsed] :  Original.  No.  Civil — 413.  In  the 
United  States  District  Court,  in  and  for  the  Southern 
District  of  California,  Southern  Division.  W.  W. 
Skinner,  Plaintiff,  vs.  The  Sharpies  Separator  Co., 
a  Corporation,  Defendant.  Order  Enlarging  Time 
Within  Which  Bill  of  Exceptions  may  be  Filed.  Filed 
Oct.  21,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas. 
N.  Williams,  Deputy  Clerk.  Bicksler,  Smith  & 
Parke,   829    Citizens   Natl.  Bank  Bldg.,  Fifth  and 
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Spring  Sts.,  Los  Angeles,  Cal.,  Telephones :  A-2652, 
Main  5166,  Attorneys  for  Defendant.     [100] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

NO.  CIVIL— 413. 
W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation, 

Defendant. 

Stipulation  Extending  Time  for  Preparing  and  Fil- 
ing Bill  of  Exceptions  and  Grranting  Stay  of 
Execution. 

IT  IS  HEREBY  STIPULATED  by  and  between 
the  plaintiff  and  the  defendant,  through  their  respec- 
tive attorneys,  that  the  time  within  which  the  defend- 
ant The  Sharpies  Separator  Company,  may  prepare, 
file  and  serve  its  bill  of  exceptions  in  the  above-en- 
titled action,  to  be  used  in  support  of  a  writ  of  error 
or  appeal  or  for  any  other  lawful  purpose,  be  and  is 
hereby  extended  and  enlarged  until  and  including 
Friday,  December  15th,  1916. 

IT  IS  FURTHER  STIPULATED  THAT  a  fur- 
ther stay  of  execution  to  and  including  said  15th  day 
of  December,  1916,  may  be  granted. 


I 
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Dated  November  20,  1916. 

PHIL  D.  SWING, 
Attorney  for  Plaintiff. 
WILLARD  P.  SMITH, 
BICKSLER,  SMITH  &  PARKE, 
Attorneys  for  Defendant,  The  Sharpies  Separator 
Company. 
It  is  so  ordered. 

TRIPPET, 
District  Judge.     [101] 

[Endorsed] :  Original.  No.  Civil — 413.  In  the 
United  States  District  Court,  in  and  for  the  Southern 
District  of  California,  Southern  Division.  W.  W. 
Skinner,  Plaintiff,  vs.  The  Sharpies  Separator  Co., 
a  Corporation.  Stipulation  Extending  Time  for  Pre- 
paring and  Filing  Bill  of  Exceptions,  and  Grranting 
Stay  of  Execution.  Filed  Nov.  20,  1916.  Wm.  M. 
Van  Dyke,  Clerk.  By  Geo.  W.  Fenimore,  Deputy. 
Bicksler,  Smith  &  Parke,  829  Citizens  Natl.  Bank 
Bldg.,  Fifth  and  Spring  Sts.,  Los  Angeles,  Cal., 
Telephones:  A-2752,  Main  5166,  Attorneys  for  De- 
fendant.    [102] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

NO.  CIVIL— 413. 

W.  W.  SKINNER, 

Plaintiff,    -.. 

vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 

Corporation, 

Defendant. 
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Stipulation  Extending  Time  for  Preparing  and  Fil- 
ing Bill  of  Exceptions  and  Grranting  Stay  of 
Execution. 
IT  IS  HEREBY  STIPULATED  by  and  between 
the  plaintiff  and  defendant,  through  their  respective 
attorneys,  that  the  time  within  which  the  defendant 
The  Sharpies  Separator  Company  may  prepare,  file 
and  serve  its  bill  of  exceptions  in  the  above-entitled 
action,  to  be  used  in  support  of  a  writ  of  error  or 
appeal,  or  for  any  other  lawful  purpose,  be,  and  is 
hereby  extended   and   enlarged  until  and  including 
Saturday,  December  23d,  1916. 

IT  IS  FURTHER  STIPULATED  that  a  further 
stay  of  execution  to  and  including  said  26th  day  of 
December,  1916,  may  be  granted. 
Dated  December  6,  1916. 

PHIL  D.  SWING, 
Attorney  for  Plaintiff. 
WILLARD  P.  SMITH, 
BICKSLER,  SMITH  &  PARKE, 
Attorneys  for  Defendant,  The  Sharpies  Separator 
Company. 
It  is  so  ordered.     12/23/16. 

TRIPPET, 
District  Judge.     [103] 

[Endorsed] :  Original.  No.  Civil — il3.  In  the 
United  States  District  Court,  in  and  for  the  Southern 
District  of  California,  Southern  Division.  W.  W. 
Skinner,  Plaintiff,  vs.  The  Sharpies  Separator  Com- 
pany, a  Corporation,  Defendant.  Stipulation  Ex- 
tending Time  for  Preparing  and  Filing  Bill  of  Ex- 
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ceptions  and  Granting  Stay  of  Execution.  Filed  Dec. 
23,  1916.  Wm.  M.  Van  Dyke,  Clerk.  By  Leslie  S. 
Colyer,  Deputy  Clerk.  Bicksler,  Smith  &  Parke, 
829  Citizens  Natl.  Bank  Bldg.,  Fifth  and  Spring  Sts., 
Los  Angeles,  Cal.,  Telephones:  A-2752,  Main  5166, 
Attorneys  for  Defendant.     [104] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division, 

NO.  CIVIL— 413. 

W.W.  SKINNER, 

Plaintiff, 
vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 
Corporation, 

Defendant. 

Stipulation  Extending  Time  for  Preparing  and  Fil- 
ing Bill  of  Exceptions  and  G-ranting  Stay  of 
Execution. 
IT  IS  HEREBY  STIPULATED  by  and  between 
the  plaintiff  and  the  defendant,  through  their  respec- 
tive attorneys  that  the  time  within  which  the  plain- 
tiff, W.  W.  Skinner,  may  prepare,  file  and  serve  his 
proposed  amendments  to  defendant's  proposed  bill 
of  exceptions  in  the  above-entitled  action,  be  and  he 
is  hereby  extended  and  enlarged  until  and  including 
Wednesday,  January  31st,  1917. 

IT  IS  FURTHER  STIPULATED  that  a  further 
stay  of  execution  to  and  including  the  said  15th  day 
of  February,  1917,  may  be  granted. 
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Dated  December  20tli,  1916. 

PHIL  D.  SWING, 
Attorney  for  Plaintiff. 
WILLARD  P.  SMITH, 
BICKSLER,  SMITH  &  PARKE, 
Attorneys  for  Defendant,  The  Sharpies  Separator 
Company. 
It  is  so  ordered.  TRIPPET, 

District  Judge.     [105] 

[Endorsed]  :  413' — Civil.  In  the  District  Court  of 
the  United  States,  Southern  District  of  California, 
Southern  Division.  W.  W.  Skinner,  Plaintiff,  vs. 
The  Sharpies  Separator  Company,  a  Corporation. 
Stipulation  Extending  Time  for  Preparing  and  Fil- 
ing Bill  of  Exceptions  and  Granting  Stay  of  Execu- 
tion. Filed  Jan.  26,  1917.  Wm.  M.  Van  Dyke, 
Clerk.  By  Leslie  S.  Colyer,  Deputy  Clerk.  Phil  D. 
Swing,  Attorney  for  Plaintiff.     [106] 


At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1917,  of  the  District  Court  of  the  United  States, 
in  and  for  the  Southern  District  of  California, 
Southern  Division,  held  at  the  courtroom 
thereof,  in  the  city  of  Los  Angeles,  on  Friday, 
the  26th  day  of  January,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  seventeen. 
Present:  The  Honorable  OSCAR  A.  TRIPPET, 
District  Judge. 


vs.  W,  W.  Skinner,  107- 

NO.  413^CIVIL  S.  D. 

W.  W.  SKINNER, 

Plaintiff, 
vs. 

SHARPLES  SEPARATOR  COMPANY  et  al., 

[Defendants. 

Minutes  of  Court  —  January  26,  1917  —  Order 
Extending  Time  to  File  Bill  of  Exceptions. 
On  motion  of  Dale  H.  Parke,  Esq.,  of  counsel  for 
defendants,  it  is  ordered  that  said  defendants  be, 
and  they  hereby  are,  granted  five  (5)  days  after  the 
filing  of  proposed  amendments  to  the  proposed  bill 
of  exceptions  herein  within  which  to  present  said  bill 
of  exceptions  and  amendments  for  settlement.    [107] 


At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1917,  of  the  District  Court  of  the  United  States, 
in  and  for  the  Southern  District  of  California, 
Southern  Division,  held  at  the  courtroom 
thereof,  in  the  city  of  Los  Angeles,  on  Tuesday, 
the  6th  day  of  February,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  seventeen: 
Present :  The  Honorable  OSCAR  A.  TRIPPET, 
District  Judge. 

No.  413— CIVIL  S.  D. 

W.  W.  SKINNER, 

Plaintiff, 
vs. 
SHARPLES  SEPARATOR  COMPANY  et  al., 

Defendants. 
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Minutes  of  Court— February  6,  1917— Order  Ex- 
tending Time  to  File  Bill  of  Exceptions. 

On  motion  of  Dale  H.  Parke,  Esq.,  of  counsel  for 
defendants,  Phil  D.  Swing,  Esq.,  of  counsel  for 
plaintiff  being  present  and  objecting  thereto,  it  is 
ordered  that  the  time  of  defendants  to  present  the 
bill  of  exceptions  herein  for  settlement  be  extended, 
and  that  the  same  be,  and  hereby  is  set  down  for 
settlement  for  Saturday,  the  10th  day  of  February, 
1917,  at  10  o'clock  A.  M.     [108] 


In  the  District  \Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  South- 
ern Division. 

W.  W.  SKINNER, 

Plaintiff, 
vs. 

THE  SHARPLES  SEPARATOR  CO.,  et  al.. 

Defendants. 

Objections  to  Presentation,  Settlement  and  Signing 
of  Bill  of  Exceptions. 
Comes  now  plaintiff  W.  W.  Skinner,  at  the  time 
fixed  for  the  presentation  of  the  above  bill  to  the 
Judge  for  settlement  and  signing  but  before  the  same 
is  presented,  settled  or  signed,  to  wit,  on  the  6th  day 
of  February,  1917,  and  duly  enters  his  objection  to 
the  presentation,  settlement  and  signing  of  the  same 
on  the  ground  that  the  bill  of  exceptions  was  not  pre- 
sented to  the  judge  for  settlement  and  signing,  nor 
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was  the  same  settled  and  signed  within  the  term  of 
court  at  which  the  trial  was  had  and  judgment  ren- 
dered and  entered,  nor  was  there  any  stipulation  of 
the  parties  or  order  of  the  Court  made  within  said 
term  extending  the  time  for  the  presentation,  settle- 
ment and  signing  of  said  bill  of  exceptions  after  the 
expiration  of  said  term  and  that  the  only  order  made 
extending  defendant's  time  for  presenting,  settling, 
and  signing  said  bill  was  made  after  the  expiration 
of  said  term,  to  wit,  on  the  26th  day  of  January, 
1917,  to  the  making  of  which  said  order  plaintiff 
never  consented. 

Dated  February  6, 1917. 

PHIL  D.  SWING, 
Attorney  for  Plaintiff.     [109] 

[Endorsed] :  413-Civil.  In  the  Superior  Court  of 
the  United  States  in  and  for  the  Southern  District  of 
California,  Southern  Division.  W.  W.  Skinner, 
Plaintiff,  vs.  The  Sharpies  Separator  Co.,  et  al..  De- 
fendants. Objections  to  Presentation,  Settlement 
and  Signing  of  Bill  of  Exceptions.  Eecd.  Copy  of 
Within  Objections  this  6th  Day  of  Feby.  1917.  Wil- 
lard  P.  Smith,  Bicksler,  Smith  &  Parke,  Attorneys 
for  Defendant,  The  Sharpies  Separator  Co.  Filed 
Feb.  6,  1917.  Wm.  M.  Van  Dyke,  Clerk.  By  Leslie 
S.  Colyer,  Deputy  Clerk.  Phil.  D.  Swing,  Attorney 
for  Plaintiff.     [110] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

No.  413.— CIVIL. 

W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHARPLES  SEPARATOR  CO.,  a  Corpora- 
tion, and  EDGrAR  BROS.  CO.,  a  Corporation, 

Defendants. 

Bill  of  Exceptions. 
BE  IT  REMEMBERED :  That  the  above-entitled 
action  came  on  regularly  for  trial  on  Tuesday,  Oc- 
tober 10,  1916,  at  10  o'clock  A.  M.  of  that  day,  be- 
fore Hon.  Oscar  A.  Trippet,  Judge  sitting  in  and 
above-entitled  Court,  with  a  jury,  the  above-named 
plaintiff  being  represented  by  Phil.  D.  Swing,  Esq., 
of  El  Centro,  California,  and  the  above-named  de- 
fendant. The  Sharpies  Separator  Co.,  a  corpora- 
tion, by  Messrs.  Willard  P.  Smith,  of  San  Francisco, 
California,  and  Dale  H.  Parke,  of  Bicksler,  Smith 
&  Parke,  of  Los  Angeles,  California,  and  the  defend- 
ant Edgar  Bros.,  Co.,  a  corporation,  by  Messrs. 
•McPherrin  &  Nichols,  of  El  Centro,  California,  and 
the  following  proceedings,  and  none  other,  were  had, 
and  the  following  evidence,  and  none  other,  was  re- 
ceived. A  jury  was  duly  impaneled  and  sworn  to  try 
said  cause,  and  thereupon  an  opening  statement  of 
said  cause  was  made  to  said  jury  by  counsel  for 
plaintiff.     [Ill] 
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Testimony  of  W.  W.  Skinner,  in  His  Own  Behalf. 

Thereupon  W.  W.  SKINNER,  the  plaintiff  in 
said  action,  was  called  as  a  witness  in  his  own  behalf, 
and  after  having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 

My  name  is  W.  W.  Skinner.  I  live  at  El  Centro, 
Imperial  Valley,  California,  where  I  have  lived 
something  over  five  years.  I  am  engaged  at  pres- 
ent in  dairying  and  ranching;  I  have  been  in  that 
ibusiness  in  Imperial  County  something  over  five 
years.  At  the  beginning  of  the  year  1914,  I  was 
milking  three  strings  of  dairy  cows —  approximately 
anywhere  from  85  to  100  cows ;  usually  we  constitute 
30  cows  a  string;  somtimes  it  will  run  two  or  three 
cows  over  and  sometimes  a  little  less — we  were  milk- 
ing approximately  90  cows  at  that  time.  I  had  a 
selected  herd  of  cattle  that  I  had  been  selecting  for 
since  1911,  I  began  on  that  herd  and  I  had  been 
cutting  out  the  poor  milkers  until  I  had  built  up  an 
extra  good  herd  of  cattle. 

About  the  first  of  the  year  1914,  I  had  negotiations 
looking  towards  the  purchase  of  a  mechanical  milker, 
at  my  home,  three  miles  east  and  north  of  El  Centro ; 
these  negotiations  were  opened  by  one  Mr.  Hickson 
on  behalf  of  The  Sharpies  Separator  Company  peo- 
ple. Up  to  that  time,  I  did  not  know  anything  about 
the  Sharpies  Separator  Company,  or  about  any  me- 
chanical milker.  Their  sales  agent  delivered  to  me 
certain  printed  literature  published  by  The  Sharpies 
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Separator  Company,  which  I  read  and  believed  and 

acted  on;  I  bought  a  milking  machine.     [112] 

Q.  I  will  ask  you  to  examine  this  printed  matter, 
and  ask  if  you  are  able  to  identify  that  ? 

(Handing  witness  paper  hereinafter  referred  to  as 
Plaintiff's  Exhibit  2.) 

A.  Yes ;  he  had  here  some  things  that  I  recognize ; 
some  of  these  things  possibly  I  would  not  recognize, 
but  there  are  some  things  here  that  I  do.  In  read- 
ing his  stuff,  the  thing  that  attracted  my  attention 
most  were  the  things  that  would  be  of  most  help. 
I  was  looking,  figuring  on  bujring  a  machine,  and  the 
things  that  would  be  of  the  most  importance  to  me 
attracted  my  attention  most.  This  printed  matter, 
or  one  substantially  like  it,  was  presented  to  me  by 
•Mr.  Hicksen  during  the  negotiations  for  the  purchase 
of  The  Sharpies  Mechanical  Milker.  This  is  the 
contract  signed  by  me. 

(Thereupon,  said  contract  was  received  and  read 
in  evidence  in  said  cause,  and  marked  Plaintiff's 
Exhibit  1,  and  was  and  is  in  words  and  figures  as 
follows:) 

''SHARPLES  MILKER  ORDER  BLANK. 

Date  1/2,  1914. 
Sharpies  Separator  Co., 
San  Francisco,  Cal. 
Please  enter  my  order  for  the  following  Sharpies 
Milker  Equipment  to  be  delivered  as  soon  as  possible. 
This  order  is  subject  to  the  conditions  of  sale  and 
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guarantee  printed  on  the  reverse  side  of  this  sheet. 

1  six  inch  Pumps 

Units  and  Equipment  installed  complete  with  in- 
structions   to    my    operators.     Less   transportation 
charges  on  outfit.    Power,  Belting,  Countershaf ting, 
etc.,  not  included  in  this  Equipment. 
Price  $476.65  ($76.65— S.D.B.L.) 

$50—30  days 
50—60  days 
50—90  days 
250—120  days. 
I  agree  to  furnish  board  and  lodging  for  installer 
free  of  charge.     All  terms  and  agreements  of  this 
order  appear  hereon  in  writing. 

Signed— W.  W.  SKINNER, 
Purchaser.     [113] 
Prices  F.  O.  B.  San  Francisco,  California.     Ship- 
ping Instructions. 

CONDITIONS  OF  SALE. 
This  sale  is  made  with  the  understanding  that  the 
purchaser  will  have  the  machine  operated  and  cared 
for  in  accordance  with  ou^  instructions.     This  is 
necessary  for  the  profit  and  satisfaction  of  the  pur- 
chaser and  for  the  protection  of  the  manufacturer. 
Special  attention  is  called  to  the  following  points  : 
That  the  machine  be  kept  in  good  order  mechan- 
ically. 

That  the  pressure  and  vacuum  adjustment  shall 
be  maintained  in  accordance  with  instructions. 

That    the    cows    be    carefully    and    thoroughly 
stripped  after  each  milking. 
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That  the  machine  be  thoroughly  cleaned  after  each 
milking  and  that  all  reasonable  precautions  tending 
to  the  production  of  clean  milk  be  observed. 

GUARANTEE. 

The  Sharpies  Milker  is  sold  under  this  order  is 
hereby  GUARANTEED  AGAINST  ALL  DE- 
FECTS OF  WORKMANSHIP  OR  MATERIAL 
and  any  part  found  to  have  been  defective  when 
shipped,  will  be  replaced  by  the  company  without 
charge,  F.  O.  B.  its  works  provided  the  defected 
part  is  returned  within  one  year  from  purchase  and 
provided  a  written  notice  is  sent  to  the  company  by 
the  purchaser.  Ordinary  wear  and  tear,  accidents 
or  abuse  are  not  included  in  this  guarantee. 

The  company  further  guarantees  this  machine  to 
be  in  all  respects  as  represented  in  its  printed  mat- 
ter, and  to  be  capable  of  doing  the  work  as  claimed 
therein. ' ' 

Mr.  SWING. — We  now  offer  the  printed  matter 
identified  by  the  witness. 

Mr.  PARKE. — We  object  to  it  as  incompetent, 
irrelevant  and  iromaterial ;  this  is  a  case  of  a  written 
warranty. 

Said  objection  to  the  introduction  of  said  printed 
[114]  matter  was  then  and  there  overruled  by  said 
Court,  to  which  ruling  said  defendant  Sharpies 
Separator  Company,  a  corporation,  then  and  there 
duly  excepted;  and  said  defendant,  said  Sharpies 
Separator  Company,  a  corporation,  now  assigns  said 
ruling  as  error. 
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EXCEPTION  NUMBER  1. 

The  printed  matter  last  hereinabove  referred  to 
was  then  and  there  marked  by  the  clerk  of  said  court 
as  Plaintiff's  Exhibit  No.  2,  whereupon  plaintiff, 
through  his  counsel,  read  to  the  jury  the  following 
paragraphs  from  said  printed  matter : 

''A  lifetime  study  in  the  dairyman's  interest  en- 
abled these  experts  to  solve  the  apparently  impos- 
sible problem  of  automatic  or  mechanical  milking." 

**The  gentle  massage  of  the  teat  cup  with  its  uni- 
form action  induces  the  cows  to  let  down  the  milk 
freely,  a  condition  which  frequently  increases  milk 
production. ' ' 

**The  teat  cup  with  upward  squeeze  always  is 
soothing,  even  tempered,  never  in  a  hurry.  After 
drawing  each  squirt  of  milk  it  gently  massages  the 
cow's  teats,  keeping  the  teats  and  udder  of  the  most 
delicate  or  hardiest  cow  in  a  soft,  cool,  natural,  per- 
fect condition,  free  from  congestion." 

**By  the  proper  use  of  this  all-important  feature, 
which  is  obtainable  only  in  the  Sharpies  Milker,  the 
teats  and  udder  of  either  the  most  delicate  or  the 
most  hardy  cows  are  kept  in  a  soft,  cool,  natural  con- 
dition. Until  we  made  this  discovery,  we  never 
thought  of  offering  a  machine  for  sale,  though  long 
before  that  time  we  were  owners  of  patents  on  the 
best  pulsating  suction  milkers  [115]  ever  de- 
vised." 

These  statements  merit  special  consideration. 
They  are  conservative — " 

Q.  I  will  ask  you  to  examine  this  piece  (handing 
paper  to  the  witness). 
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A.  Yes,  sir;  this  printed  pamphlet,  or  one  like  it, 
was  given  to  me  by  the  agent  of  the  Sharpies  Sepa- 
rator Company  during  the  negotiations  for  the  sale 
of  their  machine. 

Mr.  SWING.— We  offer  this  printed  matter  of 
the  Sharpies  Separator  Company  in  evidence. 
EXCEPTION  NUMBER  2. 

Mr.  SWING.— (Addressing  the  Jury.)  I  will 
read  you  that  portion  of  the  printed  literature  of  the 
Sharpies  Separator  Company  which  I  deem  perti- 
nent.    (Reading:) 

"The  Sharpies  Mechanical  Milker  is  quite  differ- 
ent from  others  which  give  the  teats  an  upward 
squeeze,  which  not  only  absolutely  prevents  all  irri- 
tation of  teats  and  udders  but  actually  benefits  the 
cows  and  improves  the  flow  of  milk."     [116] 

The  WITNESS.— (Continuing.)  I  have  exam- 
ined this  printed  matter;  this  little  pamphlet,  or  one 
like  it,  was  left  with  me  pending  negotiations  and  I 
relied  upon  the  representations  contained  in  there. 

Mr.  SWING. — We  offer  this  in  evidence  as  Plain- 
tiff's Exhibit  4. 

Mr.  PARKE. — ^We  object  to  it  as  incompetent, 
irrelevant  and  immaterial. 

Said  objection  to  the  introduction  of  said  little 
pamphlet.  Exhibit  No.  4,  was  then  and  there  over- 
ruled by  said  Court,  to  which  ruling  said  defendant 
Sharpies  Separator  Company  then  and  there  duly 
excepted ;  and  said  defendant  said  Sharpies  Separa- 
tor Company,  a  corporation,  now  assigns  said  ruling 
as  error. 
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EXCEPTION  NUMBER  3. 

Mr.  SWING. — The  statements  herein  contained 
are  in  the  form  of  questions  and  answers,  I  will 
read  those  pertinent  to  this  case.     (Reading:) 

"Q.  Is  it  safe  to  milk  high-grade  cows  with  the 
Milker? 

A.  This  question  has  already  been  answered  pretty 
thoroughly.  The  high-grade  cow  is  much  safer  when 
milked  by  the  Sharpies  Milker  than  when  milked  by 
hired  help  and  just  as  safe  as  when  milked  by  the 
owner  himself. 

*'Q.  Does  it  not  have  a  harmful  effect  on  some 
cows? 

A.  From  our  knowledge  of  w^hat  the  milking  ma- 
chine has  accomplished  on  the  80,000  cows  upon 
which  it  is  used  daily,  we  know  that  the  Sharpies 
Milker  has  a  tendency  to  increase  the  production  of 
milk.  Of  some  cows  it  does  not  seem  to  increase  the 
production,  of  others  it  increases  it  anywhere  up  to 
10%.     [117] 

'*If  the  hand  milkers  have  been  poor,  the  Sharpies 
Milker  practically  always  shows  an  increase  in  milk 
production.  The  reason  for  this  is  that  the  *  upward 
squeeze'  keeps  the  teats  in  perfect  condition.  The 
cows  are  milked  with  an  even  and  regular  motion 
studied  by  us  and  made  connect.  If  the  hand  milk- 
ers w^ere  very  good  it  is  probable  that  the  machine 
will  not  be  able  to  improve  upon  them;  other- 
wise, the  probabilities  are  that  it  will.  We  know 
positively  that  the  Sharpies  Milker  never  has 
an  ill  effect  upon  the  cows,  provided  the  machine  is 
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kept  in  reasonable  order,  and  we  keep  enough  ex- 
perts out  on  the  territory  to  see  that  all  dairymen 
do  keep  their  machines  in  good  order. 

' '  There  is  not  the  least  tendency  to  dry  up  the  cows 
prematurely  nor  have  any  other  harmful  effect." 

The  WITNESS.— (Continuing.)     At  the  time  I 
purchased  the  three  units,  there  was  something  said 
as  to  my  purchasing  an  additional  unit  if  I  so  de- 
sired ;  he  said  that  any  time  I  wanted  to  add  another 
unit,  I  could  add  one  more,  two  more  or  three  more, 
just  as  I  thought  proper,  at  any  time.     All  I  would 
have  to  buy  was  the  bucket  and  its  fixtures ;  that  is, 
its  unit  of  bucket,  pulsator,  and  the  teat  cups,  and 
the  other  fitures  that  go  with  it.     The  three  units  ar- 
rived on  February  1,  1914.     After  I  had  purchased 
the  machine  and  the  machine  had  come,  the  Sharpies 
people  sent  Mr.  Reed  to  install  the  machine ;  he  did 
so;  he  was  to  install  the  machine  and  instruct  my 
men  and  me  as  to  how  to  run  and  operate  the  ma- 
chine, and  was  to  stay  until  he  was  satisfied  and  we 
w^ere  satisfied  that  we  could  operate  the  machine. 
He  installed  the  machine  and  proceeded  to  run  it, 
start  it  up  and  got  it  to  going ;  and  after  the  machine 
was  installed  and  we  got     [118]     everything  going, 
he  said  he  thought  the  boys  could  run  it  all  right  with 
my  help  and  with  assistance  from  the  printed  liter- 
ature he  had  left  there  with  the  different  instructions 
he  left.    We  proceeded  to  milk  the  cows  with  the 
machine;  it  took  the  milk  away  from  the  cows  all 
right ;  and  after  we  had  been  running  the  machine 
some  length  of  time,  I  saw  that  the  third  unit  was 
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not  practicable  for  two  men — the  two  men  could  take 
the  two  units  a  piece  and  operate  the  two  units ;  each 
man  would  milk  and  strip  his  own  cows  and  we  could 
get  along  faster;  they  could  manage  the  work  bet- 
ter; so  I  went  to  Mr.  Edgar  Bros,  and  told  him  I 
wanted  another  unit.  I  could  not  tell  you  just  how 
long  it  was  before  I  ordered  the  other  unit;  I  or- 
dered the  machine  and  it  seemed  there  was  some  delay 
before  the  machine  came,  and,  if  I  recollect  right,  it 
was  along  in  April  or  May  before  the  other  unit  came. 
I  would  not  be  positive  of  the  time.  Mr,  Reed  told 
me  I  could  purchase  another  unit  at  any  time;  all 
there  would  be  to  do  would  be  to  hook  it  on  to 
the  pipes  the  same  as  the  other  units.  Edgar  Bros, 
knew  what  I  was  going  to  do  with  the  fourth  unit. 
I  had  been  running  the  machine;  the  fourth  unit 
came;  trouble  began  to  develop;  my  cows  began  to 
have  sw^ollen  quarters;  and  by  swollen  quarters  I 
mean  one  teat,  two  teats,  three  teats  and  sometimes 
four.  That  constitutes  the  quarter  on  a  cow 's  udder,  a 
teat  and  the  part  above  it.  Sometimes  there  would  be 
one  quarter,  two  quarters,  three  quarters  swollen  and 
hard,  and  before  this  fourth  unit  came,  this  trouble 
began  to  develop.  I  told  Mr.  Edgar  there  is  trouble 
here,  and  I  didn't  like  it.  When  the  first  cow  had 
a  hard  quarter,  this  same  Mr.  Hickson  landed  at  my 
place  with  a  bunch  of  men  to  show  the  machine  to 
[119]  and  demonstrate  it.  I  said,  *'Mr.  Hickson, 
what  does  this  mean,  over  here?  This  cow  is  in  a 
condition  that  I  never  had  before.  I  don't  know 
what  to  do  about  it.     What  is  the  trouble  ?    Has  the 
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machine  done  it?"  He  replied,  "Oh,  no,  no,  no; 
the  machine  did  not  do  it;  that  is  just  some  local 
trouble  that  probably  caught  the  bag,  it  ought  not  to 
swell  it. ' '  And  I  went  and  took  the  cow  off  and  be- 
gan to  milk  it  by  hand,  rubbed  and  tended  to  it  and 
cared  for  it  until  it  came  back  to  practically  nor- 
mal ;  and  when  this  fourth  unit  came,  I  said  to  Mr. 
Edgar,  ''This  doesn't  look  good  to  me;  I  am  not  go- 
ing to  pay  for  this  unit  until  I  see  whether  it  is  go- 
ing to  work  right"; — and  I  never  did  pay  for  the 
fourth  imit.  They  was  to  send  this  demonstrator 
there  once  a  month  to  go  through  my  herd  and  see 
if  everything  was  working  all  right. 

Mr.  PARKE.— We  move  to  strike  out  the  last 
statement  of  the  witness  as  to  the  duties  on  the  part 
of  the  Sharpies  Company. 

Said  motion  to  strike  out  was  then  and  there  de- 
nied by  said  court,  to  which  ruling  said  defendant, 
said  Sharpies  Separator  Company,  a  corporation, 
then  and  there  duly  excepted,  and  now  assigns  said 
ruling  as  error. 

EXCEPTION  NUMBER  4. 

The  WITNESS.— (Continuing.)  In  all  cases,  I 
took  the  cow  off  the  milker  whenever  I  f  oimd  a  cow 
with  a  swollen  quarter,  and  by  the  latter  part  of 
June — June  25th — I  had  a  string  of  thirty  cows  off 
— however  there  was  two  of  these  cows  out  of  the 
thirty  that  never  would  milk  with  a  milking  ma- 
chine. Up  to  June  25th,  none  of  the  cows  had  sus- 
tained any  permanent  injury. 

In  the  month  of  June,  Albert  J.  Reed  returned; 
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I  [120]  know  how  he  came  to  come  back;  I  went 
to  Imperial  to  Edgar  Bros,  and  told  them  that  I — 
he  asked  me  when  I  went  into  his  place  of  business — 
he  asked  me  how  I  was  getting  along  with  this  ma- 
chine; I  said  I  am  not  getting  along  at  all,  I  am 
milking  thirty  by  hand."  He  said,  "Well,  I  will 
have  to  see  about  it,"  or  I  don't  know  just  what;  a 
few  days  later  Mr.  Reed  appeared  upon  the  scene. 
He  proceeded  to  take  charge  of  the  milking  machine, 
and  put  these  cows  back  on  the  machine — the  entire 
herd  including  those  that  had  previously  been  in-, 
jured.  He  ran  the  machine  practically  two  weeks. 
The  cows  developed  those  swollen  quarters  and  swol- 
len bags  to  the  extent  that  they  were  not  worth  any- 
thing for  dairying  purposes;  the  bags  were  ruined. 
The  milk  would  not  come  through  the  bags ;  the  bags 
swelled  up ;  and  later  two  of  these  cows  came  fresh, 
and  when  they  come  fresh  their  udders  and  bags 
were  in  such  a  condition  that  there  could  nothing 
come  out.  The  calf  could  not  get  anything  out,  and 
you  couldn't  get  anything  out  of  it;  the  bag  just  be- 
gin to  swell  and  swell  until  it  began  to  swell  all  over 
and  die.  The  cows  had  not  been  exposed  to  any  con- 
tagious disease.  I  had  a  veterinary  examine  them. 
Three  cows  died.  As  to  the  other  cows,  their  bags 
were  just  swelled.  As  nearly  as  I  could  explain  how 
their  bags  were,  if  you  go  and  bruise  your  hand  or 
bruise  your  leg,  and  it  were  to  raise  up  in  an  old  boil 
in  two  or  three  days  it  come  to  a  head  and  if  you 
would  lit  that  open  it  would  run  out  corruption. 
Pus  came  out  of  the  teats,  where  it  could  come  out. 
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There  were  two  of  the  cows  I  saw  were  going  to  die 
if  there  was  not  something  done  and  I  took  my  knife 
and  cut  the  udder  open,  and  the  whole  thing  just 
ran  out — from  two  of  the  cows — the  udders  were 
rotten  and  had  a  bad  odor. 

During  Mr.  Reed's  time,  he  had  a  veterinary;  he 
examined  the  cows  and  gave  a  prescription;  Mr. 
Reed  and  myself  [121]  and  another  man  that  I 
had,  we  gave  this  prescription  according  to  direc- 
tions, and  I  took  this  one  man  and  put  him  in  the 
corral,  segregated  those  cows  from  the  herd,  and  told 
this  man,  ''Don't  you  do  anything  else  in  the  world 
but  tend  to  these  cows — just  stay  right  here  and  try 
to  keep  them  from  dying  and  save  what  you  can," 
which  he  did.  Prior  to  my  putting  the  milking 
machine  on  these  cows,  I  never  had  anything  in  the 
nature  of  a  swollen  quarter. 

After  Reed  left  on  the  7th  of  July,  the  milker  was 
not  run  any  more,  and  lay  idle  until  the  latter  part 
of  October.  When  Mr.  Briggs  appeared  on  the 
scene  one  day  and  told  me  he  had  come  down  to 
straighten  up  the  milking  machine  business  with  me. 
I  had  never  seen  him  before. 

The  COURT.— State  what  Briggs  did. 

The  WITNESS.— I  can't  well  state  what  he  did 
without  I  tell  you  what  passed  between  us.  Briggs, 
he  wanted  to  start  the  machine  again  and  I  would 
not  agree  to  it. 

Mr.  PARKE. — ^We  move  to  strike  that  out  as  to 
what  Briggs  wanted  to  do. 

Said  motion  to  strike  out  was  then  and  there  de- 
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nied  by  said  Court,  to  which  ruling  said  defendant, 
said  Sharpies  Separator  Company,  a    corporation, 
then  and  there  duly  excepted,  and  now  assigns  said 
ruling  as  error. 

EXCEPTION  NUMBER  5. 

The  COURT.— Just  what  did  you  do? 

The  WITNESS.— I  finally  agreed  that  if  they 
would  take  charge  of  the  machine  on  30  cows — 

Mr.  PARKE. — If  the  Court  please,  we  object  to 
any  agreements  entered  into  by  and  between  Skin- 
ner and  Mr.  [122]  Briggs,  or  anything  in  the  na- 
ture of  a  warranty ;  this  machine  was  sold  on  a  writ- 
ten warranty ;  Briggs  had  no  authority  to  contract. 

Said  objection  was  then  and  there  overruled  by 
said  Court,  to  which  ruling  said  defendant,  said 
Sharpies  Separator  Company,  a  corporation,  then 
and  there  duly  excepted,  and  now  assigns  said  rul- 
ing as  error. 

EXCEPTION  NUMBER  6. 

The  WITNESS.— Briggs  wanted  to  start  the  ma- 
chine. I  told  him  I  would  not  let  him  do  it.  That 
was  first.  He  then  came  back  again.  He  and  I  went 
to  Mr.  Edgar  Bros,  and  we  came  to  an  agreement. 
That  agreement  was  later  put  into  writing;  this  is 
the  writing  I  entered  into;  my  signature  is  at  the 
bottom  there;  that  is  my  signature;  this  H.  S.  King 
is  Mr.  Edgar  Bros  man — I  desired  a  witness.  But 
for  my  receiving  this  written  paper,  I  would  not  have 
allowed  Reed  to  restart  the  machine. 

Thereupon  plaintiff  offered  in  evidence  a  pur- 
ported agreement,  to  the  introduction  of  which  in 
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evidence  said  defendant  Sharpies  Separator  Com- 
pany, a  corporation,  objected  as  irrelevant  and  in- 
competent, and  incompetent  as  it  involves  represen- 
tations other  than  those  appearing  on  the  written 
guaranty.  A  ruling  upon  the  admissibility  of  said 
purported  agreement  and  the  objections  of  said  de- 
fendant Sharpies  Separator  Company,  a  corpora- 
tion, to  the  admission  in  evidence  of  said  document 
was  by  said  Court  deferred  pending  argument  of 
counsel. 

The  WITNESS.— (Continuing.)  Before  the  time 
when  Briggs  came,  there  were  20  cows  ruined — I 
mean  ruined  for  dairy  purposes;  and  by  ruined  for 
dairy  purposes  I  mean  that  they  were  not  any  good 
for  dairy  cows;  those  cows  that  [12:3]  had  not 
died  were  worth  their  price  for  beef.  They  were  not 
worth  anything  at  all  for  dairy  cows.  Prior  to  the 
time  they  were  hurt,  they  would  be  worth  $250,  $200, 
$150,  $125,  and  $100.  There  were  five  Guernsey 
cows  worth  $1100;  after  they  were  hurt  they  were 
worth  $50  apiece  for  beef.  There  were  three  of  them 
valued  at  $200  apiece  and  two  of  them  at  $250  apiece. 
One  of  the  Guernsey  cows  died.  I  had  ten  Jersey 
cows  ruined.  Five  of  those  Jersey  cows  were  worth 
$125  apiece  prior  to  their  injury ;  and  afterwards,  I 
got  $250  for  the  five  of  them  for  beef,  $50  apiece.  I 
had  five  other  Jersey  cows  valued  at  $100  apiece,  that 
is,  $500 ;  one  of  those  $100  cows  died ;  afterwards,  I 
got  50  apiece  for  the  rest  of  them.  I  had  two  Dur- 
ham cows  valued  at  $100  apiece.  One  of  those  cows 
died;  I  got  $50  for  the  other  one.     There  were  ten 
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more  cows  that  were  ruined;  seven  of  these  were 
after  Briggs  came,  three  of  them  were  before  Briggs 
came ;  they  were  ruined  for  dairy  purposes.  I  sold 
them  for  beef  for  $50  apiece;  they  were  worth  $80 
apiece  at  the  time  they  were  injured.  Those  cows 
were  worth  what  I  asked  for  them;  that  was  their 
market  value;  I  wouldn't  have  took  the  market  for 
them  at  the  time  they  were  injured.  My  total  after 
crediting  them  with  $50  apiece  for  those  that  I  was 
able  to  sell  is  $2,025. 

Q.  And  how  long  did  you  have  to  pasture  them 
before  you  were  able  to  sell  them? 

A.  I  kept  8  of  those  cows — sold  8  of  those  cows  in 
June,  1915. 

Q.  That  would  be  one  year  after  they  were  in- 
jured ?        A.  I  received  $400 — 

Mr.  PARKE. — We  move  to  strike  out  the  testi- 
mony as  [124]  to  pasturing  the  cows,  it  being  in- 
competent, irrelevant  and  immaterial,  no  special  dam- 
age of  that  sort  alleged ;  there  is  no  prayer  for  any 
damage  save  and  except  the  injury  to  the  cows. 
Whatever  damage  was  suffered,  if  the  defendant 
were  liable,  if  that  were  competent  as  of  that  date, 
you  can 't  pay  for  pasturage ;  if  you  could,  you  could 
charge  us  indefinitely  for  pasturage. 

The  COURT.— None  of  that  is  in  your  complaint "? 

Mr.  SWING. — It  shows  the  net  amount  to  which 
he  was  entitled. 

The  COURT. — You  may  amend  your  complaint 
if  you  wish  to ;  the  objection  will  be  overruled. 

Mr.  PARKE. — Note  an  exception. 
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And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  said  ruling 
as  error. 

EXCEPTION  NUMBER  7. 

Q.  Did  you  suffer  any  loss  as  the  result  of  the  op- 
eration of  this  milker  upon  your  herd  in  the  quantity 
or  amount  of  milk  or  butter  fat  you  received  from 
that  herd? 

Mr.  PARKE. — We  object  to  the  question  as  call- 
ing for  the  conclusion  of  the  witness. 

The  COURT.— Objection  overruled. 

Mr.  PARKE. — Note  an  exception. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

EXCEPTION  NUMBER  8. 

The  WITNESS.— I  did.  The  other  cows  this 
milker  was  used  on  that  were  not  injured  went  off 
on  their  milk;  the  only  way  I  have  of  getting  how 
much  less  milk  they  gave  is  in  my  cream  sheets. 
These  cows  were  injured  during  the  last  days  [125] 
of  June  and  the  first  days  of  July ;  in  June  and  July 
my  cream  check  dropped  $142.13;  it  never  did  go 
back  up  again.  If  they  had  not  used  this  milker  the 
cows  would,  in  my  opinion,  have  held  up.  The  milk 
that  I  lost  by  reason  of  this  amounts,  I  think,  to 
$1500— the  value  of  it. 

Said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  thereupon  moved  to  strike  out 
all  of  the  testimony  of  the  witness  on  the  value  of 
the  milk,  as  stating  a  mere  conclusion;  said  motion 
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was  then  and  there  denied  by  said  Court,  to  which 
said  ruling  defendant  Sharpies  Separator  Company, 
a  corporation,  then  and  there  duly  excepted,  and  now 
assigns  said  ruling  as  error. 

EXCEPTION  NUMBER  9. 

The  WITNESS.— (Continuing.)  The  reasonable 
value  of  this  milking  machine  in  the  condition  in 
which  it  was  found  to  be  by  me  after  I  bought  it,  is 
that  it  was  not  worth  anything;  if  it  had  been  the 
way  it  was  represented  by  the  company  it  would  have 
been  worth  a  thousand  dollars. 

At  this  point,  the  jury  retired  from  the  court- 
room and  the  Court  heard  argument  by  counsel  as  to 
the  competency  of  the  purported  agreement  alleged 
to  have  been  entered  into  in  October,  1914,  between 
the  plaintiff  personally  and  said  defendant  Sharpies 
Separator  Company,  a  corporation,  by  one  F.  L. 
Briggs;  and  said  Court  then  and  there  ruled  that 
such  purported  agreement  was  not  competent  evi- 
dence in  this  case  and  sustained  the  objection  made 
thereto  by  the  defendant  Sharpies  Separator  Com- 
pany, a  corporation. 

Thereafter,  said  jury  returned  into  court,  and  the 
following  proceedings  took  place : 

Mr.  SWING. — In  accordance  with  the  suggestion 
made  [126]  this  morning,  I  prepared  an  amend- 
ment to  the  amended  complaint,  covering  more  in  de- 
tail the  question  of  damages,  and  I  have  served  a 
copy  upon  Mr.  Parke,  and  I  would  like  leave  to  file 
the  amendment. 

Mr.   PARKE.— We   object  to   the  filing  of   the 
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amended  complaint  upon  the  grounds  that  it  attempts 
to  set  out  elements  of  damage  not  set  out  in  the  orig- 
inal complaint,  or  in  the  bill  of  particulars  furnished 
by  the  plaintiff;  and  that  the  defendant,  Sharpies 
Separator  Company,  a  corporation,  has  had  no  oppor- 
tunity of  investigating  the  question  of  damage  set 
out  in  the  amendment;  and  that  at  this  time,  the 
plaintiff  should  not  be  permitted  to  insert  other  and 
different  claims  for  damages  than  those  covered  by 
his  original  bill  of  particulars  and  complaint. 

Said  objection  was  then  and  there  overruled  by 
said  Court,  to  which  ruling  said  defendant.  Sharpies 
Separator  Company,  a  corporation,  then  and  there 
duly  excepted,  and  now  assigns  the  said  ruling  as 
error. 

EXCEPTION  NUMBER  10. 

Mr.  PARKE. — I  suppose  it  is  stipulated  that  this 
amendment  to  the  amended  complaint  may  be  deemed 
denied  ? 

Mr.  SWING. — I  will  so  stipulate,  yes. 

Thereupon,  the  witness  W.  W.  Skinner  was  re- 
called, and  his  direct  examination  reassumed  as  fol- 
lows : 

The  WITNESS.— I  quit  using  the  machine  in 
Jime.  Biggs  came  there  in  October.  I  had  not  used 
it  until  that  time.  I  had  not  intended  to  use  it  any. 
more. 

Q.  After  Biggs  came,  you  started  in  to  use  it  again  ? 

A.  Well,  no;  I  didn't  use  it.  Mr.  Reed  had — ^he 
did  all  the  using;  he  did  everything  to  it;  I  never 
touched  it,     [127]     and  none  of  my  men — I  gave  my 
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men  strict  instructions  not  to  touch  the  machine 
under  any  conditions.     Mr.  Reed  used  it  after  Briggs 
came  there. 

The  COURT.— Q.  Did  you  consent  to  its  being 
used  on  your  cows  by  reason  of  what  Briggs  induced 
you  to  do  ? 

Mr.  PARKE.— I  dislike  to  object  to  the  Court's 
questions,  but  we  object  to  the  question  as  to  the 
conditions  under  which  he  started  the  use  of  the  ma- 
chine. 

Said  objection  was  then  and  there  overruled  by  said 

Court,  to  which  ruling  said  defendant,  said  Sharpies 

Separator  Company,  a  corporation,  then  and  there 

duly  excepted,  and  now  assigns  said  ruling  as  error. 

EXCEPTION  NUMBER  11. 

The  WITNESS.— A.  Yes,  sir.  In  October,  the 
machine  was  used  practically  two  months,  and  a  man 
by  the  name  of  Reed  operated  it.  I  did  not  employ 
Reed.  Mr.  Reed  came  and  took  charge  of  the  ma- 
chine on  a  string  of  cows ;  Mr.  Reed  and  Mr.  Briggs 
were  there  w^hen  the  machine  started,  and  they 
selected  their  cows  that  had  not  been  injured — young 
cows— and  then  selected  a  herd  that  they  thought  the; 
machine  w^ould  milk— I  do  not  know  that  they 
thought  that,  at  least  they  picked  such  cows  as  they 
wanted.  I  had  nothing  to  do  with  it.  I  told  them 
to  pick  the  herd  and  get  just  such  cows  as  they 
wanted ;  I  had  nothing  to  do  with  selecting  the  cows. 
The  machine  had  gotten  dirty ;  they  took  those  things 
and  boiled  them,  and  put  in  new  rubbers  and  started 
them  up  on  those  thirty  cows.    Mr.  Reed  had  abso- 
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lute  control  of  it ;  I  had  nothing  to  do  with  it  at  all. 
It  had  not  been  there  but  just  a  little  bit  and  the  cow 
came  ino  the  corral  with  one  of  those  bad  quarters. 
I  had  cows  that  had  not  been  milked  [128]  with 
the  milker  in  that  herd ;  there  were  two  strings ;  some 
of  those  cows  had  had  the  milker  on  them  in  June  and 
July.  I  had  cows  that  this  milker  was  not  put  on  at 
any  time ;  it  is  a  hard  question  to  answer  how  many ; 
I  had  some  young  cows.  No  cows  got  diseased  that 
were  not  milked  with  that  milker.  Up  to  July,  they 
milked  all  the  cows  with  the  milker;  I  had  some  cows 
that  came  in  after  that  that  were  not  milked  with  the 
milker ;  but  they  selected  some  of  those  cows  that  had 
come  in — young  cows,  and  put  the  machine  on  them 
in  October  and  November.  After  October,  seven  of 
the  cows  were  hurt  and  some  of  them  injured;  I  only 
claim  those  absolutely  ruined  for  dairy  purposes; 
some  of  them  were  injured  that  I  put  in  no  claim  for. 
As  to  the  value  of  those  cows  that  I  say  were  ruined, 
I  would  have  to  get  my  instructions  out  again  to 
segregate  those  different  cows. 

Q.  What  do  you  mean  by  instructions  ? 

A.  I  will  show  it.  I  just  made  a  list  from  my 
books,  the  day-book,  and  when  I  want  to  get  at  this, 
and  that  is  the  only  way  I  could  remember  it,  was  to 
set  these  different  cows  down  at  the  different  places, 
and  that  was  the  only  way  I  could  keep  that.  I  made 
this  memorandum  myself — just  a  memorandum,  that 
is  all  there  is  to  it.  Those  seven  cows  were  worth  $80 
apiece,  and  after  they  were  injured  they  were  worth 
$50  apiece. 
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Mr.  SWING. — Q.  With  reference  to  the  guarantee 
which  he  gave  you,  or  purported  to  give  you  at  the 
time  you  consented  to  restarting  the  milker,  I  will 
ask  you  if  at  any  time  since  you  have  ever  received 
any  notice  or  intimation  from  the  company  that  that 
was  not  a  valid  contract  or  guarantee!    .[1^^] 

Mr.  PARKE. — We  object  to  the  form  of  the  ques- 
tion— that  a  guarantee  was  given  by  Briggs;  and  if 
that  alleged  contract  was  not  binding  upon  the  com- 
pany, it  would  not  make  any  difference  whether  they 
ever  repudiated  it  or  not,  if  there  was  no  considera- 
tion therefor. 

Said  objection  was  then  and  there  overruled  by  said 

Court,   to   which   ruling   said   defendant.   Sharpies 

Separator  Company,  a  corporation,  then  and  there 

duly  excepted,  and  now  assigns  said  ruling  as  error. 

EXCEPTION  NUMBER  12. 

The  WITNESS.— They  did  notify  me. 

The  COURT.— Did  they  ever  notify  you  that 
Briggs  was  not  their  agent  and  had  no  authority  to 
do  what  he  did  do  ? 

EXCEPTION  NUMBER  13. 

The  WITNESS.— No,  sir. 

Mr.  PARKE. — We  move  to  strike  out  the  answer 
of  the  witness. 

Said  motion  to  strike  out  was  then  and  there  denied 

by  said  Court,  to  which  ruling  said  defendant.  Sharp? 

les  Separator  Company,  a  corporation,  then  and  there 

duly  excepted,  and  now  assigns  said  ruling  as  error. 

EXCEPTION  NUMBER  14. 

The  WITNESS.— (Continuing.)     I  do  not  know 
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who  selected  [130]  Reed  to  operate  that  machine. 
Mr.  Briggs  asked  me  when  he  wanted  to  send  a  man 
if  I  had  any  preference  as  to  whom  he  sent.  I  told 
him  I  did  not;  I  said  *'You  will  do."  He  said,  "I 
can't  do  it,  I  am  too  high  priced  a  man;  the  company 
would  not  leave  me  here  anyhow;  I  have  no  time; 
how  will  Reed  do ?"  I  said,  ''Reed  will  do  all  right ; 
you  can  send  anybody  you  want.  It  is  up  to  you 
people,  the  Sharpies  Separator  Company."  While 
Reed  was  working  on  my  ranch  from  October  20th  to 
December  20th,  he  was  in  regular  communication 
with  F.  A.  Frank,  Pacific  Coast  manager  of  the 
Sharpies  Separator  Company ;  he  received  letters,  of 
which  I  read  two.  I  am  not  able  to  identify,  from 
the  substance  of  these  letters  or  any  of  them,  that! 
these  are  the  copies  of  letters  that  I  saw  Reed  have ; 
I  never  read  either  one  of  these.  I  read  two  letters, 
and  neither  of  these  are  the  letters. 

Mr.  SWING.— Q.  At  the  time  Albert  J.  Reed  quit, 
If  he  did,  on  December  20,  state  what,  if  anything, 
he  said  at  the  time  he  quit. 

A.  When  Mr.  Reed  quit? 

Q.  Yes. 

Mr.  PARKE. — We  object  to  that  as  incompetent, 
irrelevant  and  immaterial;  and  there  is  no  evidence 
before  this  Court  of  any  kind,  nature  or  description 
that  Reed  was  agent  of  the  Sharpies  Separator  Com- 
pany. 

Said  objection  was  then  and  there  overruled  by 
said  Court,  to  which  ruling  said  defendant  Sharpies 
Separator  Company,  a  corporation,  then  and  there 


vs.  W.  W.  Skinner,  133 

(Testimony  of  W.  W.  Skinner.) 
duly  excepted,  and  now  assigns  said  ruling  as  error. 
EXCEPTION  NUMBER  14-A. 
The  WITNESS.— A.  The  first  intimation  that  I 
had  ;[13r]  that  Mr.  Eeed  was  going  to  quit,  I 
walked  into  the  corral  and  there  was  one  of  the  cows 
showed  that  she  was  not  feeling  good,  and  I  was  in 
a  hurry  and  was  going  to  the  ranch,  and  I  said,  *  *  Mr. 
Reed,  is  that  cow  sick?"  He  said,  "Look  at  her 
bag."  And  I  just  stopped,  and  it  was  a  heifer  and 
the  bag  was  all  swollen  up,  and  I  didn't  say  a  word, 
and  Mr.  Reed  didn't  for  half  a  minute,  and  then  Mr. 
Reed  said,  "Skinner,  I  am  going  to  quit;  I  have 
ruined  the  last  cow  with  this  machine  that  I  expect  to 
ruin."  He  quit,  and  I  took  him  to  town,  and  after 
he  got  to  town,  the  first  thing  he  did,  he  went  in  and 
talked  to  Mr.  Edgar.  He  made  in  my  presence  a 
statement  to  Mr.  Edgar  regarding  his  ability  or  in- 
ability to  run  the  machine. 

The  WITNESS.— (Continuing.)  Reed  quit.  After 
he  went  in  town,  he  sent  Mr.  Frank  a  telegram.  I 
saw  the  telegram  written ;  it  was  written  by  Mr.  Reed. 

Q.  Do  you  know  his  handwriting ;  are  you  able  to 
identify  that  (handing  paper  to  the  witness)  ? 

A.  It  is  very  much  like  it.     I  believe  it  is. 

Mr.  SWING. — We  offer  now  in  evidence  the  copy 
written  by  Reed,  which  is  attached  to  this  deposition 
in  which  Reed  testified  in  his  handwriting,  and  which 
he  wrote  and  also  the  original  furnished  by  the  Com- 
pany, which  is  word  for  word  like  this.  I  offer  the 
two.     [132] 

Mr.  PARKE. — We  object  to  that  as  incompetent, 
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irrelevant  and  immaterial;  and  further  that  no  evi- 
dence is  before  the  Court  that  Reed  was  agent  for  the 
Sharpies  Separator  Company,  or  any  other  employee 
at  this  time. 

Said  objection  v^as  then  and  there  overruled,  by 
said  Court,  to  which  said  ruling  said  defendant  Sharp- 
ies Separator  Company,  a  corporation,  then  and 
there  duly  excepted  and  now  assigns  the  same  as 
error. 

EXCEPTION  NUMBER  15. 

Mr.  SWING. — I  will  read  this  to  the  jury: 

*' Dated  El  Centro,  California,  December  18,  1914. 
(Reading:)  Sharpies  Separator  Co.,  420'  Mission 
Street,  San  Francisco.  Have  done  everything  pos- 
sible. Serious  trouble  started  again.  Taking  too 
big  risk  to  continue  use  of  machine.  We  have  dis- 
cussed every  possible  phase  of  situation,  but  quit 
milking,  safest  way,  or  we  will  have  too  big  a  loss, 
according  to  our  agreement.  Will  await  instructions 
here.     Wire  at  once.     Albert  J.  Reed. ' ' 

Said  telegram  was  then  and  there  marked  by  the 
Clerk  as  Plaintiff's  Exhibit  5. 

After  Reed  quit  on  the  20th  of  December,  1914,  I 
did  not  again  operate  the  milker;  it  has  never  been 
operated  since.  I  offered  to  return  the  machine  to 
Mr.  Edgar ;  I  offered  to  return  it  to  Mr.  Edgar  Bros, 
man;  and  I  also  told  Mr.  Reed,  "It  was  your  ma- 
chine,"— I  told  Mr.  Reed  that  in  July,  and  when  he 
quit  the  last  time  I  told  him  the  same  thing.  I  said, 
*'I  don't  want  it  any  more,"  and  he  went  off  and  left 
the  buckets  and  the  imits  sitting  out  there  in  the 
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yard.  I  have  not  had  any  udder  trouble,  [133] 
swollen  quarters,  or  anything  of  that  kind,  since  the 
milker  was  quit  being  operated.  I  have  met  the 
Pacific  Coast  agent  for  the  Sharpies  Separator  Com- 
pany in  the  spring  of  1915,  Mr.  F.  A.  Frank,  at  my 
home;  he  examined  my  cows  that  I  had  injured. 

Q.  What  else  did  he  do  there,  if  anything ;  did  he 
make  any  statements  relative  to  the  injury? 

Mr.  PARKE. — We  object  to  any  statements  being 
made  here  on  the  ground  that  there  is  no  evidence 
before  this  Court  that  Mr.  Frank  then  had  any  rela- 
tion to  the  Sharpies  Separator  Company;  and  upon 
the  ground  that  if  any  statements  were  made,  they 
were  made  in  the  course  of  an  offer  to  adjust  or  com- 
promise this  matter,  and  would  not  be  binding  upon 
either  Mr.  Skinner  or  the  Sharpies  Separator  Com- 
pany. 

The  WITNESS. — My  conversation  with  Mr. 
Frank  was  in  relation  to  an  adjustment  or  settlement 
of  the  matter  between  me  and  the  Sharpies  Separator 
Company. 

Mr.  PARKE. — We  renew  our  objection ;  we  object, 
of  course,  to  any  admissions  made  in  the  course  of  a 
compromise;  and  irrespective  of  whether  it  was  a 
settlement  or  not,  we  object  to  any  admissions  on  the 
ground  that  the  general  manager  had  no  right  to 
make  admissions  or  bind  the  company  by  any  admis- 
sion— he  cannot  give  away  the  property  of  the  com- 
pany by  admissions. 

The  COURT.— Objection  sustained. 
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Cross-examination. 

I  did  not  have  an  understanding  with  Mr.  Reed 
when  he  came  down  there  on  the  20th  day  of  October, 
that  I  [134]  should  pay  him  $75  a  month;  I  had 
no  arrangements  at  all  about  paying  Mr.  Reed  for 
the  time  he  should  be  there ;  I  did  not  trade  with  Mr. 
Reed ;  I  did  not  consider  Mr.  Reed  in  it  at  all.  I  did 
not  send  for  Mr.  Reed  when  he  came  down  to  my  place 
in  April ;  if  I  remember  rightly,  why,  I  notified  Mr. 
Edgar  I  had  had  some  trouble,  and  Mr.  Reed  ap- 
peared on  the  scene  immediately  afterwards.  I  first 
began  to  use  the  machine  about  the  7th  of  February, 
I  think ;  and  I  think  I  received  the  fourth  unit  from 
Edgar  Bros,  in  May ;  and  I  took  the  fourth  unit  from 
Edgar  Bros,  and  connected  it  up  and  used  it  after 
that — after  May.  I  had  had  other  trouble  before  I 
got  the  fourth  unit.  As  to  what  cows  I  used  the 
fourth  unit  on,  I  used  the  fourth  unit  the  same  as  the 
others.  The  four  units,  as  nearly  as  a  man  could 
look  at  them  and  say,  were  identically  alike ;  if  a  man 
was  to  hand  that  unit  up  and  another  unit  up,  he 
could  not  go  and  pick  out  which  w^ere  those  units. 
I  kept  no  record  of  the  cows  upon  which  the  partic- 
ular units  were  used.  I  did  not  make  or  keep  any 
record  of  the  amount  of  milk  obtained  from  each  in- 
dividual cow. 

Q.  Well,  you  have  set  out  in  your  bill  of  particulars 
furnished  to  the  defendant  the  amount  of  butter  fat 
which  you  received  from  your  cows  during  the  month 
of  January,  the  month  before  you  began  using  the 
machine,  at  1619.77  pounds ;  is  that  correct  ? 
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Mr.  SWING.— I  will  stipulate;  I  compiled  that 
myself ;  there  is  no  question  about  that. 

Mr.  PARKE. — Do  I  understand,  then,  it  is  stip- 
ulated that  that  is  the  amount  of  butter  fat  he  re- 
ceived in  January? 

Mr.  SWING.— Yes.     [135] 

The  WITNESS.— Mr.  Parke,  will  you  please  run 
off  the  total  of  that  at  the  price  ? 

Q.  (By  Mr.  PARKE.)  There  was  no  price,  Mr. 
Skinner,  during  the  month  of  January,  on  your  bill 
of  particulars. 

A.  Well,  those  figures  run  right  on  down  there, 
various  sums. 

Q.  22  to  25  cents,  I  know,  but  the  pound  there  of 
butter  fat. 

A.  Take  the  first  one  there  and  multiply  the 
pounds  of  butter  fat  with  the  price. 

Q.  Well,  there  is  no  price  set  for  January. 

A.  There  is  22  cents  there. 

Q.  No;  there  is  not. 

A.  Doesn't  it  say  22  cents? 

Q.  It  is  stated  for  March,  22  cents, — stated  for 
January  and  February.  Now,  Mr.  Skinner,  did  you 
determine  the  amoimt  of  butter  fat  which  you  ob- 
tained from  your  herd  during  the  year  of  1914  ? 

A.  How  did  I  obtain  that? 

Q.  How  did  you  estimate  ?  How  can  you  estimate 
the  amount  of  butter  fat  which  you  obtained  during 
the  year  1914? 

A.  I  can  go  to  the  creamery  and  get  their  slips.  I 
went  to  the  creameries  to  which  I  sold  my  butter  fat 
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and  got  the  slips.  I  have  not  got  the  amount  of  cash 
which  I  received  for  butter  fat  in  January,  1914 ;  I 
could  not  tell  you  the  amount.  There  are  two  or 
three  different  ways  of  arriving  at  the  damage  of 
$1,500  for  loss  or  butter  fat.  In  June,  my  cows  were 
averaging  better  than  $6  a  piece  for  the  butter  fat. 
There  were  20  of  those  cows  knocked  out  the  last 
of  June  or  the  first  of  July.  You  multiply  the  num- 
ber of  [136]  cows  that  were  out  of  the  herd  by  the 
average ;  those  cows  that  were  injured  were  over  aver- 
age cows.  That  is  the  way  I  arrived  at  the  amount  of 
butter  fat  I  lost  each  month.  You  take  the  average 
of  the  herd  and  you  multiply  it  by  the  number  of  cows 
that  went  out  of  the  herd  and  were  injured,  and 
multiply  that  then  by  the  number  of  months  between 
the  time  these  cows  went  out  and  I  brought  this  suit. 
I  estimated  the  loss  of  butter  fat  up  to  the  time  this 
suit  was  brought;  I  computed  the  loss  of  butter  fat 
right  down  to  the  date  this  suit  was  filed,  in  arriving 
at  the  $1,500.  The  amount  of  butter  fat  that  I  re- 
ceived each  of  the  months  of  1914,  as  set  out  in  this 
bill  of  particulars,  and  the  price  at  which  I  sold  but- 
ter fat  those  months,  is  not  correct  for  all  the  months. 
In  June — this  is  for  the  Imperial  Valley  Creamery ; 
I  sold  part  of  my  stuff  to  a  man  that  had  the  small 
creamery  who  produced  butter  for  the  local  market ; 
they  went  out  of  business,  and  I  went  to  this  man  and 
asked  him  if  he  could  give  me  a  record  of  that;  he 
told  me  he  did  not  have  any  records,  and  he  could  not 
give  it  to  me. 

Q.  Then,  what  months  are  correct,  except  June,  as 
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to  the  amount  of  butter  fat  which  you  sold  from  your 
herd,  as  nearly  as  you  could  determine  it  from  the 
records  of  the  creamery  ?  A.  Well — yes. 

Q.  And  during  the  month  of  June,  instead  of  re- 
ceiving some  1,576.9,  you  received  some  additional — 
how  much  did  you  estimate  ? 

A.  Well,  it  amounted  to  $600.15  sold  during  June ; 
and  the  average  price  at  that  time  which  I  set  out 
here,  was  26  cents, — so  that  $600  worth  of  butter  fat 
should  be  added  [137]  to  this  schedule  I  set  out 
in  the  bill  of  particulars  for  the  month  of  June.  You 
multiply  that  at  the  price,  and  subtract  $600.15,  and 
you  will  get  what  the  other  creamery  has. 

Q.  And  in  all  other  respects,  the  items  set  out  in 
your  bill  of  particulars,  all  except  the  month  of  June, 
and  the  price  at  which  you  sold  your  butter  fat  dur- 
ing those  months  is  correct  I 

A.  Those  people  got  a  little  in  May;  I  sold  a  little 
more  butter  fat  than  is  indicated  by  this  bill  of  par- 
ticulars during  the  months  of  May  and  June. 

In  January,  1914,  I  was  milking  practically  three 
strings  of  cows — ^90  cows.  In  June,  1914,  we  were 
milking  100  cows.  In  October,  November  and  De- 
cember, 1914,  I  was  milking  the  three  strings  of 
cows.  Practically,  I  was  milking  the  same  number 
of  cows  all  during  the  year.  Cows  give  more  milk 
at  some  seasons  of  the  year  than  at  others.  In  Im- 
perial Valley,  as  a  rule,  the  months  of  October,  No- 
vember and  December  are  the  best  months  of  the 
year.  As  a  rule,  the  milk  falls  off  along  in  the  win- 
ter; and  by  winter  I  mean  January  and  February, — 
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usually,  February  is  as  low  a  month  as  you  will 
have.  I  disposed  of  two  cows  that  I  claim  were 
injured  in  1915,  and  disposed  of  6  of  them  in  1916; 
I  still  have  a  few  of  them  that  I  have  never  been 
able  to  get  on  the  market.  All  these  cows  that  I 
claim  were  permanently  injured,  I  did  not  milk  after 
Reed  left  in  December;  I  have  not  milked  them  to 
date. 

Q.  How  much  did  you  pay  for  the  milking  ma- 
chine to  the  Sharpies  Separator  Company  ? 

A.  I  think  it  was  about  $460;  I  took  advantage  of 
a  [138]  discount  they  gave  and  paid  it  off,  and  it 
amounted  to  about  $460  that  I  paid  the  Sharpies 
people;  that  does  not  include  the  installation  of  the 
machine.  I  paid  to  the  Sharpies  Separator  Com- 
pany for  the  three  unit  milking  machine  the  sum  of 
$461.42  as  my  check  shows.  I  have  set  out  in  my 
bill  of  particulars  that  I  paid  $175  for  an  engine; 
that  was  a  gasoline  engine;  I  still  have  that  engine; 
I  am  using  it  in  running  my  separator;  and  I  have 
used  it  at  all  times  to  run  my  separator;  I  use  it 
because  I  had  it  and  I  could  not  dispose  of  it;  I  never 
had  one  before  I  bought  it  to  run  this  machine  with. 
I  do  not  consider  that  it  is  worth  anything  to  me 
to  run  the  separator  with,  because  I  have  to  pay  my 
men  the  same  to  separate  it  by  hand;  I  suppose  it 
is  of  some  value;  it  is  in  good  shape  and  was  in 
good  shape  when  I  ceased  using  the  milking  ma- 
chine. I  set  out  in  my  bill  of  particulars  that  I  ex- 
pended $370'  purchasing  lumber  to  build  stanchions 
for  my  cows;  that  was  built  for  the  purpose  of  in- 
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stalling  this  machinery.    I  paid  $370  for  lumber  to 
build  stanchions  with;  I  am  using  those  stanchions 
now;  and  I  have  continued  to  use  them  ever  since  I 
installed  them. 

Q.  Isn't  it  customary  among  milking  men  to  use 
stanchions  whether  they  use  milking  machines  or 
milk  them  by  hand? 

A.  They  are  used  by  very  few  in  Imperial  Valley. 
By  stanchions  I  mean  a  place  for  the  cows  to  go  in 
and  stick  their  heads  through  so  you  can  fasten  them 
and  they  can't  get  away  from  you;  not  necessarily 
to  hold  them  still  while  you  are  milking  them;  for 
keeping  them  from  getting  loose;  they  poke  their 
head  through  there  and  you  draw  their  head  up 
fairly  tight  so  they  cannot  move;  it  avoids  [139]i 
the  necessity  of  tying  the  cows  and  prevents  them 
running  around  the  stable.  I  have  not  any  check  of 
the  amount  I  paid  the  lumber  company;  I  bought 
the  lumber  from  the  Imperial  Valley  Lumber  Com- 
pany; that  lumber  bill  includes  cement,  lime  and 
nails.  I  put  the  cement  underneath;  I  cemented  the 
floor  where  the  cows  stand,  and  that  cement  is  still 
there.  It  is  not  customary  in  Imperial  Valley  for 
dairymen  who  desire  to  run  a  clean  dairy  to  cement 
their  floors — ^it  is  not  a  custom;  most  of  them  have 
just  an  ordinary  dirt  floor. 

Q.  Isn't  a  cement  floor  much  more  sanitary,  and 
isn't  a  dairy  better  equipped  that  has  a  cement  floor 
than  a  dirt  floor,  and  you  could  run  the  milking  ma- 
chine better  with  a  cement  floor? 

A.  They  told  me  to  put  a  smooth  floor  under  them. 
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Q.  They  didn't  advise  you  that  was  necessary  for 
the  operation  of  the  machine,  but  it  was  advisable 
for  sanitary  reasons;  is  not  that  corrects 

A.  They  didn't  say  it  would  make  the  milking 
machine  go  any  better. 

Q.  Well,  it  wasn't  necessary,  was  it,  Mr.  Skinner, 
to  put  in  a  cement  floor  in  order  to  operate  the  ma- 
chine? 

A.  Well,  I  will  say  it  was,  either  a  cement  floor  or 
a  plank  floor;  and  the  reason  why  is  you  put  those 
cows  in  those  stanchions  on  a  dirt  floor,  with  more 
or  less  liquid  and  manure  under  there,  which  makes 
that  dirt  soft,  and  the  cows  were  just  stamping  in 
the  mud;  that  would  be  true  if  I  tied  the  cows  in  the 
stable  without  a  floor. 

Q.  You  really,  Mr.  Skinner,  needed  a  floor  in  your 
bam? 

A.  I  did  not  have  any  bam  at  all;  I  had  been 
operating  [140]  there  since  five  years  ago  with- 
out a  bam.  As  to  whether  my  bam  is  more  sanitary 
and  a  better  barn  for  milking  for  dairy  purposes  now 
that  it  has  a  floor  in  it,  I  would  not  give  a  man  $10 
to  go  and  install  one.  All  of  the  best  dairies  do  not 
have  a  cement  floor  or  some  kind  of  a  floor.  The 
amount  that  I  paid  for  the  cement,  and  the  amount 
that  I  paid  for  the  lumber  constitutes  the  bill;  I  can- 
not segregate  the  items;  aside  from  cement,  sand  and 
lumber,  there  was  an  item  of  nails. 

Q.  In  fact,  that  is  the  cost  of  fixing  up  your  bam, 
including  the  cement  floor  and  the  stanchions,  and 
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cleaning  up  the  surroundings  to  make  them  sani- 
tary?       A.  Yes,  sir. 

Q.  And  those  are  the  things  that  Mr.  Reed  and 
Mr.  Hickson  advised  you  should  be  done  in  order  to 
make  the  dairy  sanitary? 

A.  Well,  I  had  to  build  the  stanchions;  they  told 
me  that  I  would  have  to  build  stanchions  before 
they  could  install  the  machine.  As  to  whether  you 
milk  several  cows  at  the  same  time  with  that  machine, 
it  is  owing  to  the  units;  you  milk  one  to  the  unit; 
and  you  would  have  to  have  the  cows  fastened  in  a 
row.  Most  dairies  in  Imperial  Valley  do  not  fasten 
the  cows  in  a  row,  whether  they  milk  them  by  hand 
or  a  machine,  for  the  simple  reason  in  the  spring, 
summer  and  fall  it  is  so  hot  you  get  in  there,  the  men 
will  not  work, — unless  you  have  got  an  extraordi- 
narily cool  place  they  object  to  it;  you  can  build  what 
you  call  Cahfornia  shingles — build  a  shed  and  the 
cows  walk  under  that,  and  most  men  prefer  that  to 
a  bam  of  any  kind,  because  it  is  cooler,  and  there 
are  very  few  people  that  have  [141]  those  stan- 
chions. 

Q.  I  show  you  a  diagram  of  a  Sharpies  milker  and 
ask  you  if  that  is  what  is  known  as  a  unit,  together 
with  the  milk  pail  and  the  teat  cups  ? 

A.  From  here,  this  pulsator,  and  to  here,  is  consid- 
ered a  unit  (indicating).  I  could  not  tell  you 
whether  the  two  pictures  on  the  right-hand  side 
thoroughly  depict  the  method  of  operation  of  the 
teat  cup  on  the  teat  of  the  cow,  because  this  is  all 
enclosed  here,  and  the  teat  goes  in  there,  and  you 
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cannot  see  it;  it  has  a  vacuum  and  a  pressure;  so  far 
as  the  way  it  handles  the  teat,  I  do  not  know.  This 
inside  is  made  of  rubber;  the  inside  is  rubber,  and 
the  outside  is  metal,  and  there  is  a  metal  band  that 
goes  right  around  the  teats  here — right  at  the  top 
of  the  teat  there  is  a  large  metal  band  which  holds 
this  metal  in — that  goes  right  up  against  the  cow's 
udder.  I  had  trouble  with  quite  a  number  of  my 
cows  which  were  in  a  diseased  condition,  and  had 
caked  udders  before  I  connected  the  fourth  unit,  not 
before  I  had  ordered  it;  I  could  not  tell  you  the 
number,  but  I  should  say  15  or  20  cows  were  affected 
before  I  put  the  fourth  unit  on.  Throughout  the 
entire  year  of  1914,  at  least  one-half  of  my  herd  were 
affected — at  least  50  from  the  use  of  the  machine. 

This  is  the  machine,  or  a  likeness  of  the  machine 
which  was  installed;  this  is  a  httle  bit  more  polished, 
and  looks  a  little  brighter  than  mine  did.  These 
four  things  which  I  hold  in  my  hand  are  the  four 
teat  cups  placed  upon  the  four  teats  of  the  cow,  and 
the  pail  upon  the  floor  is  the  milk  pail,  and  the  arti- 
cle which  I  now  hold  in  my  hand  is  the  pulsator,  and 
the  whole  thing  constitutes  one  unit.  I  got  three 
units  of  this  kind  from  the  Sharpies  Separator  Com- 
pany, [142]  Sharpies  Separator  Company,  and 
then  one  later  on.  This  unit  is  attached  to  overhead 
pipes  carrying  air  from  an  air  pump,  and  by  hook- 
ing this  unit  on  to  the  overhead  pipes  you  thus  con- 
nect it  with  the  engine  and  with  the  air.  When  you 
desire  to  move  this  unit  from  one  cow  to  another, 
you  merely  disconnect  this  pulsator  from  the  over- 
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head  pipes  and  move  it  on  to  the  next  cow  and  there 
fasten  it  on  again.  I  got  to  operating  the  machine — 
that  is,  I  would  go  in,  watch  the  boys  and  help;  I 
would  be  in  there — well,  I  have  operated  that,  not 
regular.  Mr.  Reed  instructed  me  and  my  son  and 
the  young  man  that  worked  for  me  named  Allen, 
as  to  the  manner  in  which  the  machine  should  be 
operated  when  he  first  installed  it.  In  point  of  fact, 
after  the  machine  was  installed  in  February  and 
until  I  discontinued  the  use  of  it,  it  was  used  by  my 
son,  this  young  man  Allen,  and  Mr.  Reed  when  he 
was  there.  My  son  is  21  years  old  and  Allen  was 
22  or  23  years  old.  All  that  they  knew  about  the 
machine  was  the  instructions  they  received  from  the 
book  of  instructions  that  the  company  furnished  and 
from  Mr.  Reed.  This  young  man  Allen  and  my  son 
did  most  of  the  milking. 

I  understand  the  theory  upon  which  this  machine 
works;  I  did  at  the  time;  it  has  been  so  long  that 
there  might  be  some  minor  thing  that  might  have 
slipped  my  memory.  I  understand  that  the  teat 
cups  which  fastened  upon  the  teats  of  the  cow  cause 
a  squeezing  of  the  teat — there  is  a  squeezing  pres- 
sure, and  then  there  is  a  vacuum  which  sucks  the 
milk  out  of  the  teat;  the  vacuum  comes  in  direct  con- 
tact with  the  teats.  Outside  of  this  chamber 
comes  a  rubber  lining.  The  pressure  squeezes  the 
teat,  but  not  like  [143]  the  hand.  The  air  comes 
in  contact  with  the  cow's  teat.  The  pressure  comes 
in  between  the  inside  metal  lining  and  the  metal  cas- 
ing of  the  teat  cup;  it  massages  the  teat;  it  does  not 
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squeeze  it.  When  the  pressure  is  removed,  then  the 
vacuum  is  created,  and  that  draws  the  milk  out  of 
the  teat;  and  this  pulsator  which  is  fastened  on  to 
the  air  pipes  from  the  air  engine  is  so  constructed 
that  when  the  air  is  on  it  works  back  and  forth  in 
this  manner  (manipulating  the  machine);  and  the 
way  I  understood,  when  the  pulsator  tips  one  way 
the  pendulum  therein  shuts  off  the  pressure,  and 
when  it  tips  this  way  it  lets  the  pressure  on.  The 
way  I  understood  it,  the  air  causes  the  pulsator  to 
tip  and  the  pendulum  to  slide  from  end  to  end  thus 
causing  alternate  pressure  and  vacuum.  There  is 
no  gauge  on  the  air  pump  to  regulate  the  amount  of 
pressure;  there  is  a  gauge  on  the  pressure  to  indi- 
cate the  amount  of  pressure,  and  also  one  on  the 
vacuum  pipe;  the  gauge  indicates  the  amount  of 
vacuum  and  the  amount  of  pressure  going  into  the 
teat  cups.  There  is  also  upon  the  pulsator  certain 
levers  or  adjustments  which  regulate  the  amount  of 
pressure  which  is  admitted  through  the  pulsator  to 
the  teat  cup.  The  instructions  say  that  to  move  this 
thing  right  here  (indicating  on  the  machine)  would 
regulate  the  amount  of  pressure  and  the  amount  of 
vacuum;  I  do  not  know  whether  it  does  or  not.  I 
do  not  know  that  I  ever  tried  it  by  putting  my  finger 
in  the  teat  cup  to  see  the  amount  of  pressure  that 
was  caused  on  my  finger  where  the  cow 's  teat  would 
be,  and  on  the  pulsator.  As  to  the  pressure  at  which 
I  milk  my  cows,  I  used  17  and  7 ;  the  vacuum  17  and 
the  pressure  at  7;  I  did  that  all  the  time  on  every 
cow;  I  made  no     [144]     change  in  the  amount  of 
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vacuum  and  the  amount  of  pressure  when  I  was  milk- 
ing a  large  teated  cow ;  I  made  the  gages  stand  at  17 
and  7  all  the  time. 

Q.  And  used  that  pressure  all  the  time,  without 
regard  to  whether  she  was  an  easy  milker  or  a  hard 
milker? 

A.  Well,  I  am  just  going  to  tell  you  now,  my  in- 
struction was  when  that  ring  around  the  top  of  that 
would  cause  the  teat  to  inflame  or  be  red,  the  thing 
to  do  would  be  to  move  this  screw  here,  so  as  to  re- 
lieve that.  I  moved  that  screw ;  there  was  very  little 
results  to  it, — the  only  results  that  I  got  was  injured 
cows. 

I  had  ordered  this  fourth  unit,  and  it  came;  I  or- 
dered it  before  I  had  any  serious  trouble.  When 
Mr.  Hickson  appeared  on  the  scene,  I  asked  him  if 
the  milker  was  causing  the  trouble,  and  he  said,  "Oh, 
no."  He  assured  me  that  it  was  not,  but  possibly 
the  cows  might  have  gotten  hurt.  Well,  at  the  time 
I  had  not  had  enough  experience  with  the  cows  be- 
ing in  that  condition  at  that  particular  time  to 
hardly  know. 

Q.  Do  you  mean  to  tell  the  jury,  Mr.  Skinner,  that 
when  you  move  this  lever  over  on  the  end  from  the 
point  indicated  as  the  "on"  and  the  point  indicated 
"off,"  it  made  no  difference  so  far  as  you  could  de- 
termine in  the  amount  of  pressure  ? 

A.  It  didn't  affect  the  cows;  it  did  not  change 
them.  My  instructions  were  never  to  change  the 
gauges — to  make  them  stand  at  17  and  7,  under  all 
conditions.     The   book   of  instructions  made   that 
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very  explicit,  and  every  letter  and  every  correspon- 
dence also — to  make  it  stand  at  17  and  7.    I  had  a 
card  that  they  made  me  hang  up  in  the  stanchions — 
to  hold  at  17  and  7.     [145] 

Q.  That  was  in  the  air  line,  Mr.  Skinner,  you 
would  have  7  pressure  and  17  vacuum  in  the  air 
line  which  run  over  the  heads  of  the  cows,  isn't  that 
true — the  gages  fastened  on  these  air  lines  next  to 
the  pump?        A.  That  is  it. 

Q.  But  their  instructions  to  you  were  that  you 
should  use  the  lever  on  the  pulsator  to  regulate  the 
amount  of  pressure  that  was  needed  in  the  teat  cups, 
were  they  not? 

A.  When  the  cows  would  become  red  around 
where  the  top  of  that  teat  cup  pressed  up  here  (in- 
dicating), to  increase  that  pressure — increase  that 
lever;  they  said  that  would  increase  the  pressure  on 
that  particular  cow  and  prevent  that.  I  said  that  I 
made  a  change  according  to  whether  the  cow  was  an 
easy  milker  or  a  hard  one;  I  would  move  that  lever 
on  there  when  they  would  get  to  a  cow  that  would 
make  that  ring, — why  I  would  move  that  lever;  they 
said  that  would  increase  the  pressure. 

Q.  Well,  I  say  did  you  increase  the  pressure  on 
your  cows  or  decrease  it? 

A.  I  will  tell  you  what  instructions  they  gave  me; 
they  said  it  would  increase  the  pressure.  I  followed 
the  instructions  carefully,  every  word;  I  studied  it 
like  a  school  book;  I  received  a  book  of  instructions; 
but  I  have  not  the  book  that  I  received.  I  could 
not  say  that  this  book  which  you  show  me  now  is  a 
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copy  of  the  book  of  instructions  which  I  received 
with  this  machine;  this  is  a  book  of  instructions, 
but  whether  it  is  like  the  one  that  I  received,  I 
would  have  to  look  it  over  to  be  sure  it  was  identi- 
cally the  same.  I  have  not  got  the  book  which  they 
gave  me;  it  became  destroyed;  it  was  hanging  in  the 
[146]  separator  house;  and  after  we  discarded  the 
machine,  it  just  went  to  waste,  went  to  nothing.  I 
could  not  tell  you  what  did  become  of  it.  I  never 
expected  to  have  any  use  of  it  any  more.  This  looks 
like  the  book  I  had.  It  might  be  a  later  publication; 
there  might  be  some  difference  in  it;  I  am  not  sure 
about  that;  but  my  book  was  similar  to  that  with 
the  instructions. 

I  did  not  boil  the  teat  cups — that  is,  I  did  not  boil 
the  portion  of  the  unit  which  comes  in  contact  with 
the  cow — I  did  not  boil  them  after  each  milking.  I 
cleaned  them,  but  not  in  boiling  water.  I  sterilized 
the  teat  cups  while  I  and  my  boys  were  running  the 
machine.  My  instructions  were  to  keep  the  teat 
cups  in  hme  water.  This  part  (indicating)  went 
into  the  lime  water — was  to  be  kept  in  the  lime 
water;  and  that  is  what  I  did.  I  never  put  them  in 
any  water  containing  any  antiseptic  other  than  lime 
water  or  in  boiling  water;  I  had  no  instructions  to. 
After  I  found  that  my  cows  had  caked  bags,  I  did 
not  use  this  machine  upon  them,  only  at  Mr.  Reed's 
directions ;  before  Mr.  Reed  came  there,  I  guess  not. 

Q.  What  would  you  do  with  the  cow  as  soon  as 
you  noticed  she  had — 

A.  Milked    her    by  hand.    I  never  washed    or 
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cleaned  the  teat  cups  between  one  cow  and  another 
at  any  time;  after  I  milked  the  cow  I  did  not  clean 
the  teat  cups  before  I  put  them  on  another  cow.  As 
to  whether  I  milked  any  cows  that  had  inflamed 
udders,  the  minute  they  showed  any  inflamation,  I 
took  the  machine  off.  I  did  not  have  a  veterinary 
at  my  place  before  I  purchased  the  machine,  to  see 
my  cows. 

Q.  Did  you  not  state  to  Mr.  Reed  that  you  had 
some  garget  [147]  among  your  cows,  before  you 
bought  the  machine'?        A.  No,  sir. 

Q.  You  are  certain  that  you  did  notf 

A.  Now,  you  wait,  Mr.  Parke;  let  me  explain  a 
little  bit.  The  word  ' '  garget "  is  an  expression  that 
is  used  among  the  ordinary  dairymen;  it  is  a  usual 
expression.  I  understand  by  garget,  when  a  cow 
would  come  fresh,  when  it  first  comes  fresh,  if  that 
cow  is  an  extra  heavy  milker,  very  often  her  bag 
will  be  swelled  and  puffed  out  until  the  milk  gets 
out;  that  is  the  way  we  term  it.  When  a  cow  first 
comes  fresh,  her  milk  is  not  good,  it  is  rather  thick 
for  awhile  and  has  blood  staius  in  it;  it  is  not  good; 
and  sometimes  a  cow's  bag  will  be  swelled  from 
that  cause.  That  is  what  I  undertand  by  garget; 
that  is  the  way  we  use  it;  when  she  comes  fresh, 
if  there  is  no  mucous,  when  it  first  comes  fresh;  it 
was  just  an  expression  that  the  ordinary  dairyman 
used.  I  had  had  cows  that  had  garget,  as  I  under- 
stand it,  before  I  used  the  milking  machine.  I  had 
had  a  few  cows  that  were  extra  heavy  milkers,  that 
their  quarters  would  be  puffed,  not  swollen.     There 
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is  a  difference  altogether.     A  man  could,  while  milk- 
ing from  one  of  these  milking  machines,  go  in  a  herd 
and  pick  them  out;  he  did  not  have  to  put  his  hand 
on  it  to  tell. 

Q.  What  did  you  tell  Mr.  Reed  about  trouble  in 
your  herd  before  you  began  using  the  milking  ma- 
chine? 

A.  I  told  Mr.  Reed  that  I  had  a  clean  herd.  He 
said  I  had  a  clean  herd  when  he  came  to  install  the 
machine;  he  said,  "Skinner,  you  have  the  cleanest 
herd  I  ever  put  a  machine  on." 

Q.  Didn't  you  tell  him  you  had  some  trouble  be- 
fore you  put  this  machine  on?     [148] 

A.  No. 

Q.  What  were  you  going  to  explain  to  me? 

A.  Possibl}^,  I  might  have  used  the  expression  to 
Mr.  Reed  that  way. 

Q.  That  you  had  had  some  garget? 

A.  Yes ;  I  might  have  used  that  expression  in  that 
way. 

I  never  had  any  injury  to  cows' teats:  I  never 
had  any  trouble  like  that ;  I  never  had  any  cows  step 
on  it  before.  I  never  had  any  step  on  it  since.  The 
condition  of  the  cow's  udder  which  developed  after 
I  used  the  machine  was  entirely  different  from  the 
condition  which  developed  when  the  cows  first  came 
in.  As  to  the  number  of  cows  that  had  caked  bags 
after  I  began  to  use  the  machine  and  showed  evi- 
dence of  pus  in  the  bag,  there  were  the  20  cows  that 
were  injured  in  July  and  June.  Practically  every 
cow  that  I  claim  sustained  personal  injury  had  a  pus 
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formation  in  the  bag;  that  pus  was  not  good  stuff; 
it  ruined  the  bags.  Mr.  Reed  had  Mr.  Cram,  a  veter- 
inarian, call  in  to  examine  my  cows ;  he  explained  the 
matter  with  the  cows  in  his  own  terms,  in  words  that 
the  doctors  have.  As  to  whether  he  told  me  that  it 
was  infectious  mammitis,  well,  I  don 't — I  would  not 
say  that  he  did,  and  I  would  not  say  that  he  did  not. 
I  do  not  think  that  he  cautioned  me  about  the  danger 
of  this  disease  spreading  from  one  cow  to  another. 
I  do  not  think  he  told  me  what  should  be  done  by  way 
of  preventive  to  spread  the  disease.  I  do  not  think 
he  told  me  to  sterilize  my  barn  yard  and  clean  it  up. 
He  gave  me  a  prescription,  and  I  went  and  had  it 
filled ;  he  gave  us  some  medicine  to  give  to  the  cows, 
and  some  that  we  injected  into  the  teats.  He  did  not 
tell  me  anything  that  I  remember  [149]  about 
cleaning  up  the  barnyard.  If  any  veterinary  visited 
my  yard  during  the  year  1914,  for  the  purpose  of  ex- 
amining the  cows  or  taking  extracts  of  milk,  I  did  not 
know  it.  If  a  Dr.  Taylor  was  ever  on  my  ranch,  I 
do  not  recall  it  since  it  was  first  brought  up ;  and  if 
ever  Dr.  Taylor  was  on  my  ranch,  he  was  lying  under 
cover;  I  do  not  remember  it  at  all.  If  Dr.  Taylor 
was  there  with  Mr.  Briggs,  I  do  not  know  it. 

My  cows  get  their  drinking  water  out  of  the  drink- 
ing places ;  I  have  two  kinds  of  drinking  places.  We 
had  to  run  our  water  into  settling  basins  out  of  the 
ditch.  That  is  all  the  kind  of  water  we  have  for 
domestic  purposes,  or  any  kind.  This  water  goes 
info  the  settling  basins  and  settles.  I  have  a  place 
like   this,   the   settling  basins,  I  have  a  plank  wall 
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right  across  here  (indicating)  back  out  so  the  cows 
can  drink  water  just  the  same  as  if  they  were  in  the 
trough,  and  the  pipe-line  furnishes  this  water  from 
that  into  this  drinking  place — out  of  the  settling  tank 
into  this  drinking  place,  so  the  cows  can  drink  there. 
I  also  have  some  big  tanks  that  I  dug  and  set  down 
into  the  ground  and  let  the  pipe  run  from  the  main 
tank  into  this  tank,  and  keep  the  tank  up  so  high — 
the  water  keeps  just  so  high  in  these  tanks  set  in  the 
ground.  All  of  the  water  in  Imperial  Valley  comes 
from  a  common  source,  the  Colorado  River.  I  know 
where  the  Date  Canal  is. 

Q.  Is  that  water  in  the  canal  the  same  water  that 
your  cows  drink  ? 

A.  All  the  water  that  comes  in  the  Valley,  comes 
from  the  Colorado  River.  Such  water  as  one  gets  in 
the  Barbara  Worth  Hotel,  I  think  they  claim  they 
have  the  water  filtered —  [150]  the  water  that  is 
served  on  the  table ;  but  the  regular  pipes,  the  City 
has  that  water  from  the  main  canal  coming  from  the 
Colorado  river — that  is  where  the  City  gets  its  sup- 
ply of.  water. 

Q.  What  was  the  condition  of  your  barnyard  as  to 
drinking  places  for  cows  during  1913,  up  to  the  date 
you  got  this  milking  machine  ? 

A.  Well,  I  begin  to  make  a  little  money  in  1912 
and  1913,  and  I  was  improving  my  ranch;  when  I 
went  on  the  ranch  there  was  not  a  settling  basin  on 
it;  I  fixed  most  of  those  places — the  main  settling 
tank  and  then  pipes  to  the  small  troughs,  if  I  recol- 
lect correctly  in  the  winter  and  fall  of  1913.    Now,  as 
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to  the  immediate  time  that  I  fixed  those  things,  I 
could  not  tell  you.  As  I  saw,  when  I  went  on  the 
ranc^  there  was  not  a  settling  basin  for  the  cows  to 
drink  out  of,  and  I  had  lots  of  work  and  I  didn't  have 
the  fime  to  do  it,  and  as  I  got  a  little  bit  of  money  I 
began  to  improve  it.  Most  of  the  people  in  the  Im- 
perial Valley  permit  their  cows  to  wade  out  in  the 
irrigating  ditch.  A  great  many  of  them  still  do  that. 
When  I  first  got  the  cows,  I  did  the  same. 

Q.  And  up  to  how  late  a  period  did  you  ? 

A.  Just  as  quick  as  I  could  get  that  work  done. 

Q.  That  was  in  the  latter  part  of  1913,  was  it  not, 
even  after  you  got  this  milking  machine  ? 

A.  I  am  not  going  to  answer  that  in  the  affirmative, 
Mr.  Parke,  because  I  do  not  remember. 

Q.  It  might  have  been  about  the  time  you  bought 
this  milking  machine. 

A.  I  am  not  going  to  answer  that  question  in  the 
affirmative,  [151]  because,  as  I  told  you,  when  I 
haOhe  milking  machine,  I  had  those  places. 

Q;  Now,  before  you  fixed  these  drinking  troughs, 
you  had  what  is  known  as  mud  holes,  that  is  places 
where  the  cows  drink  ? 

A.  Most  of  the  cows  drank  out  of  the  ditch — out 
of  Uie  irrigating  ditch.  A  great  many  of  them  walk 
right  into  the  ditch,  and  when  they  walk  into  the 
ditch  the  cow's  udders  and  teats  would  get  into  the 
water. 

As  to  what  kind  of  a  barn,  or  the  condition  of  the 
barn,  in  which  I  did  milking,  and  kept  the  cows,  dur- 
ing 1913  and  1914, 1  say  that  I  did  not  have  any  barn 
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at  all  in  1913.  For  shelter  for  the  cows,  I  had  a  shed 
about  40  feet  square,  right  in  the  middle  of  my  cor- 
ral ;  the  cows  walked  in  under  it ;  and  when  it  rained 
the  cows  walked  around  in  the  mud.  I  take  my 
water  from  this  same  common  source  of  water  sup- 
ply. As  to  when  I  first  began  to  put  my  cows  into  ^ 
stable  and  put  them  in  rows  and  fasten  them,  I  have 
not  got  any  stable  yet. 

Q.  When  did  you  begin  to  tie  your  cows  up  ? 

A.  Why,  I  didn't  have  this — I  didn^t  have  this 
barn  finished — that  is,  all  of  the  concrete  work  fin- 
ished, when  they  put  in  the  machine.  Prior  to  the 
date  I  put  the  machine  in,  the  cows  stood  around, 
under  this  little  shed  on  the  earth,  right  on  the 
ground,  during  milking  time. 

Q.  Where  was  the  mud  hole  from  which  your  cows 
obtained  their  drinking  water  before  you  built  the 
concrete  troughs? 

A.  I  did  not  build  any  concrete  troughs.  I  had 
galvanized  tanks  out  of  2  by  12  boards.  Before  I 
put  in  the  tanks  from  which  to  drink,  a  great  deal  of 
the  time  we  run  the  [152]  water  fresh  into  the 
ditches  and  they  drank  out  of  that  until  I  got  pre- 
pared to  build  some  tanks,  and  as  soon  as  we  built 
some  tanks — I  got  the  idea  from  seeing  other  people 
build  these  wooden  drinking  places — I  commenced  to 
build  those.  They  were  not  a  sort  of  space  dug  out 
from  clay  in  which  I  poured  water  and  in  which  the 
cows  waded ;  I  did  not  have  what  is  ordinarily  called 
a  pond  to  drink  out  of. 

Q.  And  there  w^as  no  place  in  which  water  stood 
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around  in  your  place  in  which  the  cows  waded,  prior 

to  ihe  date  you  put  in  these  tanks  ? 

A.  Now,  when  I  began  to  dig  the  tanks,  I  began  to 
dig  the  water  places. 

The  COURT.— Q.  Before  you  built  these  tanks, 
was  there  a  place  where  the  cows  stood  in  the  stand- 
ing water  ? 

A.  Prior  to  the  time  I  dug  these  tanks'? 

Q.  Yes. 

A.  As  I  said  before,  we  let  the  water  into  the  ditch. 

Q.  Well,  was  it  standing  water? 

A.  The  ditch  would  not  hold  it  for  a  day;  we  had 
to  run  water  in  there  every  day  or  two. 

Q.  It  wasn't  fresh  water ;  you  run  the  water  in  and 
fill  the  ditch  up  again  after  it  had  dried  up  % 

A.  We  had  to  run  it  in  every  day  or  two  until  we 
got  some  tanks  built. 

As  to  where  I  got  water  from  with  which  I  washed 
my  milking  machine  and  teat  cups,  after  I  had  in- 
stalled the  milking  machine,  why,  we  got  it  from 
various  places.  We  sometimes  got  the  water  that 
we — we  invariably  got  the  water  that  we  put  the  teat 
cups  in  and  washed  those  in,  [153]  we  would  some 
times  get  it  from  the  ditch  right  across  the  road,  and 
some  times  get  clear  fresh  water — ^that  is  the  best 
water  in  the  valley.  It  is  not  out  of  the  main  canal, 
it  is  a  neighbor's  canal  across  the  road;  this  water 
runs  from  the  Colorado  River  into  the  Imperial 
Canal.  Oftentimes  I  had  a  cistern  on  my  back 
porch,  and  then  I  have  got  a  settling  basin  to  get  my 
water  for  washing  the  cans,  and  washing  everything 
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generally,  right  by  the  separator  house,   and   some 
times  get  the  water  out  of  that.     If  the  water  would, 
from  any  cause,  begin  to  get  low  in  the  pond,  we  dis- 
continued to  use  it  until  we  could  get  in  fresh  water. 

Q.  So  that  near  the  pump-house  then  you  had  a 
sort  of  pond  in  which  you  ran  water  and  let  it  fill  up 
and  from  that  you  obtained  water  to  wash  your  milk- 
ing utensils  ? 

A.  Not  the  teat  cups ;  we  got  the  best  water  we 
could  for  that.  Now,  to  wash  those  utensils,  I  be- 
lieve my — I  had  my  tank  made  to  set  right  up  by  my 
engine  and  the  exhaust  pipe  coming  through  it,  and 
the  exhaust  pipe  from  the  engine  went  into  it,  and 
then  during  the  length  of  time  the  engine  would  run 
in  milking  and  separating,  why,  that  water  would 
boil  in  there,  and  we  would  use  that  water  to  wash 
up  the  buckets  and  things  that  we  had  to  wash. 

<^.  But  the  water  at  the  time  you  washed  wouldn't 
be  so  hot  you  couldn  't  put  your  hands  in  it  ? 

A.  Poured  it  into  the  buckets  and  utensils.  My 
cows  never  had  access  to  that  pond  by  the  pump- 
house.  Occasionally,  the  gate  might  have  been  left 
open,  and  the  cows  run  through  there,  like  cows 
would.  I  w^ould  not  attempt  to  say  that  cows  never 
went  into  the  yard,  but  that  was  fenced  and  the 
[154]  cows  were  not  permitted  to  go  into  that  place 
and  drink.  Prior  to  the  date  when  I  put  in  the 
cement  floor,  which  was  approximately  the  date  I 
got  the  milking  machine,  the  cows  had  nothing  ex- 
cept the  earth  to  stand  upon  while  they  were  being 
milked;  I  did  not  fasten  the  cows  at  all  and  the  ma- 
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nure  from  the  cows  was  left  in  the  yard  in  which  they 
stood  around,  for  a  reasonable  length  of  time.  I 
wouldn  't  allow  the  manure  to  accumulate  to  a  great 
extent.  We  would  not  clean  it  out  every  day;  some 
times  not  for  a  month.  In  the  Imperial  Valley, 
the  sunshine  through  one  day's  time  will  dry  nearly 
anything,  and  it  will  be  just  as  dry  as  it  can  be  in  a 
day^s  time.  I  would  not  say  that  I  cleaned  up  the 
yard  once  a  month;  I  should  say  some  times  it  would 
be  a  month  in  the  busy  time. 

I  said  that  this  machine  would  draw  the  milk  out 
from  the  cows. 

Q.  And  there  was  nothing  wrong  with  any  part 
of  the  machinery ;  so  leaving  aside  now  the  question 
of  its  effect  upon  the  cows,  there  was  no  complaint 
about  physical  operation  of  the  machine,  was  there  ? 

A.  The  machine  evidently  didn't  operate  right  or 
it  would  not  have  hurt  the  cows ;  it  did  not  work  all 
right  mechanically  or  it  would  not  have  hurt  the  cows ; 
aside  from  the  injury  which  I  claim  resulted  to  my 
cows,  I  would  not  have  any  complaint  about  the 
milker;  if  no  injury  had  followed,  if  it  operated  for 
the  purpose  for  which  I  bought  it,  I  w^ould  have  no 
claim. 

Q.  If  it  had  not,  as  you  claim,  injured  your  cows, 
you  would  have  been  satisfied  with  the  operation 
of  the  machine  ?  What  was  mechanically  wrong  % 
[155] 

A.  Your  expert  was  there,  and  he  didn't  know. 
Why  should  I  know.  I  don't  know  if  there  was  any- 
thing wrong  with  the  pump. 
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The  COURT. — Mr.  Skinner,  you  don't  know 
whether  there  was  anything  wrong  with  the  machine 
or  not,  except  you  claim  it  hurt  your  cows  ? 

A.  That  is  all  I  could  say ;  it  hurt  my  cows. 

Mr.  PARK.  Q.  And  aside  from  that, — you  had 
no  complaint  except  the  effect  it  had  upon  your  cows  f 

A.  If  the  machine  had  milked  the  cows  I  would 
have  heen  only  too  glad,  if  it  had  answered  its  pur- 
pose. 

As  to  the  upward  symptoms  of  the  cows  when  they 
became  diseased,  well,  when  those  cows  would  de- 
velop those  hard  quarters,  why,  they  would  get  into 
veiy  had  condition;  the  cow  would  stand  with  her 
eyes  and  head  drawn ;  she  wouldn  't  get  about  much ; 
her  general  physical  condition  seemed  to  be  affected. 
It  affected  the  udder  first,  but  after  the  infection 
had  been  there  for  a  few  days,  it  seemed  to  have  a 
general  depression  effect  on  the  cow.  The  udder 
was  swollen,  and  the  cows  act  very  much  like  the 
udder  was  sore  to  the  touch.  I  judged  from  the 
nianipulation  that  the  udder  was  sore  to  the  touch. 
There  was  discoloration  of  the  udder;  it  looked 
bruised — the  tender  part  of  the  bag,  the  bruised 
part  of  the  bag;  the  affected  part  of  the  bag  would 
look  bruised;  the  trouble  seemed  to  be — well,  it 
looked  bruised  all  over.  There  had  not  been  any 
milk  from  the  cows  whose  bags  were  affected. 

Q.  It  was  only  in  those  cows  where  it  was  a  very 
aggravated  case,  where  there  was  no  milk  that  came  ? 

A.  Those  cows  that  were  ruined,  when  the  cows — 
the  first     [156]     time  it  would  develop  on  them, 
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before  we  could  take  the  machine  right  off,  and  we 
begin  to  massage  those  cows  and  care  for  them,  then 
milk  came  from  that.  When  the  milk  came  out,  it 
did  not  look  like  ordinary  milk;  it  looked  spoiled, 
and  after  a  while  it  was  thick ;  and  after  a  length  of 
time,  there  was  a  cheese-like  substance  came  out  of 
the  cow's  teats  in  little  lumps. 

Q'.  You  mean  after  the  diseased  condition  had 
progressed  to  a  certain  extent,  then  there  would  be 
little  cheesey  substances  come  out,  like  clabber? 

A.  It  would  work  out  in  the  teat,  and  you  can  go 
to  the  cow  then  to  care  for  it ;  it  would  be  just  as  i? 
it  were  an  old  sore,  and  try  to  run  and  try  to  get  out. 
The  pus  came  from  the  teats  from  some  of  the  cows. 
There  was  an  odor  to  the  milk  after  the  cows  got 
into  a  certain  state;  there  was  nothing  sweet  about 
it. 

Q.  "Was  the  first  strippings  sort  of  a  watery  like 
substance  1 

A.  Why,  when  the — you  could  go  to  the  teat  and 
just  squeeze  and  squeeze  in  that  way,  and  you  could 
get  a  little  kind  of  a  bloody,  watery  lot  of  stuff  like 
that,  and  then  you  could  come  and  you  could  pull 
like  this  and  strip  it.  If  anybody  ever  milked  any 
cows  they  could  get  stuff  out  of  that  that  they 
couldn't  squeeze  out  this  way,  and  then  you  could 
get  that  stuff  out  of  it;  you  could  strip  some  of  it 
out.  I  never  had  any  of  the  milk  examined  by  any 
of  the  veterinaries.  When  Mr.  Briggs  was  there 
he  asked  me  if  I  had  any  objection  to  his  taking  some 
of  that  stuff  out  of  one  of  those  cows  to  have  it  tested. 


vs.  W.  W.  Skinner,  161 

(Testimony  of  W.  W.  Skinner.) 
They  wanted  to  straighten  the  thing  out  and  find 
out  if  they  could  what  was  the  [157]  cause  of  the 
machine  hurting  the  cows  that  way.  They  wanted 
to  straighten  it  out,  and  he  asked  me  if  I  had  any 
objection,  and  he  went  to  an  old  cow  in  October  that 
had  been  ruined  since  July,  and  got  some  of  the  stuff 
out  of  there  in  a  little  bottle;  what  he  did  with  it, 
I  don 't  know.  I  never  had  any  veterinary  make  any 
bacteriological  analysis  of  any  of  the  milk. 

When  a  cow^  had  a  diseased  or  caked  udder,  I 
administered  treatment;  I  used  Mr.  Cram's  treat- 
ment. When  he  was  there,  before  Mr.  Reed  came 
there  in  the  summer,  I  had  absolute  control  of  these 
things  myself.  Up  to'  the  time  Mr.  Reed  came  there 
in  June,  I  had  30  cows  I  wouldn't  dare  milk  with 
the  machine.  I  had  never  ruined  any  cows  per- 
manently until  Mr.  Reed  came  in  June.  I  used  bag 
balm,  and  I  used  grease  and  massages  and  hot  water, 
warm  water,  and  bathed  them  and  massaged  them, 
and  we  got  some  bag  balm,  they  call  it.  We  worked 
that  so  far  and  got  the  milk  to  where  they  were 
not  totally  ruined.  After  a  cow  received  one  of 
those  swollen  quarters,  she  never  did  come  back  nor- 
mal, even  though  you  took  her  off  and  put  her  on  hand 
milking,  the  milk  would  come,  but  she  would  never 
come  back  any  more  to  what  she  was  before  that  hap- 
pened. 

<5.  Did  you  ever  notify  the  Sharpies  Separator 
Company,  or  make  any  complaint  direct  to  any  of 
the  officers  of  the  Sharpies  Separator  Company  with 
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regard  to  the  damage  which  you  claimed  you  were 
suffering  ? 

A.  After  I  discontinued  the  use  of  the  machine, 
I  did,  to  Mr.  Frank;  Mr.  Edgar  Bros,  was  right 
there  and  we  were  in  close  touch  with  one  another; 
I  would  notify  Mr.  Edgar  Bros.,  and  he  would  pass 
the  communications  to  the  Sharpies     [158]     people. 

The  COURT. — Your  complaints  then  were  made 
to  Edgar  Bros. — you  made  your  complaints  to  Edgar 
Bros? 

A.  Yes,  sir;  I  made  my  complaints  to  them.  I 
made  complaints  to  Eeed  or  Briggs.  When  I  would 
make  my  complaints  to  Edgar  Bros.,  it  would  be 
when  Eeed  or  Briggs  was  not  there,  and  they  said 
they  would  notify  the  Company — well,  they  ap- 
peared on  the  scene.  Briggs  appeared  on  the  scene 
afterwards.  When  Mr.  Briggs  came  in  the  fall, 
I  had  not  notified  anybody  then.  Mr.  Edgar  and 
I  had  talked  it  over  at  different  times  and  Mr. 
Edgar  told  me  he  had  been  in  communication  and 
touch  with  them,  and  in  order  to  try  to  get  it  ad- 
justed and  get  my  money  back,  he  had  talked  in 
general  conversation  at  different  times.  When 
Mr.  Briggs  came  on  the  scene,  I  never  knew  about 
his  coming ;  I  did  not  know  how  he  came  or  when  he 
was  coming,  until  he  got  there. 

I  do  not  think  it  is  true  that,  before  the  diseased 
condition,  the  machine,  when  it  milked  the  cows,  got 
practically  the  same  amount  of  milk  I  got  by  hand 
milking.  When  one  of  those  cows  would  become 
injflamed,  she  never  would  give  the  same  milk  any 
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more.  Before  she  got  the  swollen  udders,  she  would 
not  give  as  much  milk  with  the  machine  as  if  I  had 
milked  it  by  hand.  I  have  no  way  of  estimating  how 
much  less  milk  she  w^ould  give.  As  to  whether  I 
could  swear  positively  that  1  did  not  get  as  much 
milk  before  the  diseased  condition  appeared,  well, 
I  would  say  that — I  would  say  this,  that  up  to  the 
time  these  troubles  began  to  appear,  why,  the  cows 
were  on  the  increase.  The  cows  were  on  the  in- 
crease for  this  reason — it  was  the  spring  of  the  year ; 
I  installed  it  the  first  of  February,  [159]  and 
February  was  always  the  shortest  month,  and  the 
cows  more  than  begin  to — more  than  give — they  be- 
gin to  give  more  milk,  and  they  begin  to  come  in, 
and  our  milk  would  naturally  increase  under  natural 
conditions. 

Q.  Now,  if  no  diseased  condition  had  appeared 
among  your  cows,  you  would  have  been  satisfied  with 
the  milking  machine,  so  far  as  extracting  the  milk 
from  the  cow  was  concerned? 

A.  (Mr.  PARKE.)  I  did  not  have  experience 
enough  with  the  machine  to  answer  your  question 
definitely ;  I  did  not  have  enough  experience  with  the 
machine.  The  only  way  you  could  determine  that 
would  be  through  a  season.  You  milk  cows  through 
a  season,  and  if  they  hold  up  as  they  w^ould  have 
through  the  hand  milking,  undoubtedly,  I  would  have 
been  satisfied;  if  not,  chances  are  that  I  would  not. 

As  to  what  I  mean  by  the  quantity  of  butter  fat 
which  I  took  from  the  cows,  well,  the  butter  fat  does 
not  indicate  butter,  or  the  pounds  of  butter;  butter 
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fat  is  the  cream  that  comes  out  of  the  milk  after  it 
goes  through  the  separator ;  it  separates  the  skimmed 
milk,  as  we  call  it ;  it  takes  the  fat  out  of  the  milk ; 
that  fat  is  what  I  sell  to  the  creameries,  and  the  skim 
milk  is  what  I  feed  the  pigs  and  hogs  and  calves, — 
we  utilize  the  skimmed  milk. 

Redirect  Examination. 

I  went  to  Mr.  Edgar  and  told  him  that  I  wanted 
another  milking  unit,  and  he  ordered  me  a  milking 
unit.  Briggs  took  the  samples  that  I  have  referred 
to  from  a  cow  that  was  hurt  in  July;  he  got  the 
samples  in  October;  they  [160]  had  not  given  any 
milk  prior  to  the  time  he  got  the  sample,  not  since 
July.  The  cows  that  I  referred  to  when  answering 
Mr.  Parke  were  those  that  were  injured  with  the 
milking  machine;  it  was  those  cows  that  had  been 
taken  off  the  machine  from  some — from  the  small 
damage,  and  we  had  worked  them  out,  and  we  milked 
them  by  hand.  We  had  succeeded  in  reducing  that 
swelling  by  milking  by  hand. 

Q.  Was  there  any  evidence  of  any  inflammation 
or  swelling  or  hardness  in  those  quarters  at  the  time 
Reed  came  back,  on  those  cows  which  you  had  been 
milking  by  hand. 

A.  Well,  I  couldn't  say,  Mr.  Swing.  Mr.  Reed 
knew  why  we  had  taken  those  cows  off,  and  we  had 
succeeded  in  reducing  them  down  to  something  like 
normal.  At  the  time  Mr.  Reed  installed  my  machine 
and  instructed  me  in  the  operation  of  it,  he  did  not 
suggest  any  changes  to  be  made  in  the  sanitary  condi- 
tions which  surrounded  my  dairy;  when  I  first  in- 
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stalled  the  machine,  I  had  concrete  for  the  cows  to 
stand  on — I  had  concrete  gutter,  and  I  had  a  2  by  12 
runway  between  the  gutters.  The  cows '  heads  stood 
out  and  their  tails  together,  and  we  had  a  runway  for 
the  cows  to  come  in,  as  we  call  it,  and  worked  up  and 
down  with  the  milker.  Those  were  made  of  2  by  12 
at  first ;  the  gutters  w^ere  concrete  and  the  sides  were 
concrete.  On  one  side  of  the  stanchions  the  gutter, 
we  had  to  slit  it  in  after  the  cows  had  gone  into  the 
stanchions.  We  began  to  use  the  stanchions — we 
installed  the  machine  before  I  got  the  barn  really 
finished,  and  we  did  not  get  this  gutter  as  good  as  it 
should  be,  and  after  using  it  for  a  while  the  cows 
began  to  break  it,  and  Mr.  Reed  was  there,  and  he 
said,  "Mr.  Skinner,  if  you  will  just  take  two  by 
twelves,  it  [161]  wall  fill  the  gutter,  and  let  them 
run  those ;  w^e  can  clean  it  out. ' '  He  did  not  suggest 
any  other  changes  in  the  conditions  there.  I  oper- 
ated the  machine  under  the  same  conditions  under 
which  he  operated  it.  He  did  not  wash  the  teat  cups 
in  any  different  water  from  what  I  washed  them — I 
mean  water  from  any  different  source.  I  just  simply 
followed  out  what  he  showed  me. 

Recross-examination. 
When  Mr.  Reed  went  down  in  October,  he  only 
used  two  units  at  a  time  on  the  30  that  were  set  aside, 
and  the  other  two  units  were  not  used ;  Mr.  Reed  may 
have  used  all  four  of  them ;  I  don't  know  which  ones 
he  did  use. 


166  The  Sharpies  Separator  Company 

Testimony  of  Aubrey  Skinner,  for  Plaintiff. 

Thereupon,  said  plaintiff  called  AUBREY  SKIN- 
NER, as  a  witness  in  his  behalf,  and  said  Aubrey 
Skinner  having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 

I  am  a  son  of  the  plaintiff,  who  has  just  left  the 
witness-stand.  I  am  21  years  of  age.  I  live  at  El 
Centro,  California;  and  I  have  been  living  with  my 
father  ever  since  I  was  born.  I  was  familiar  with 
the  dairy  herd  that  my  father  had  there.  After  the 
milker  was  installed,  it  was  operated  by  myself  and 
the  other  hired  man.  I  got  my  instructions  from  my, 
father.  Sharpies'  man.  Reed,  instructed  us;  he  was 
there  instructing  us  about  two  weeks,  and  at  the  time 
he  went  away  he  said  he  thought  we  were  all  right. 
He  came  back  afterwards,  three  times.  I  do  not 
recall  any  suggestions  or  changes  which  he  asked  me 
to  make  in  the  way  he  found  me  milking  when  he 
came  back  those  other  times.  I  had  a  book  of  in- 
structions, and  I  followed  [162]  those  instruc- 
tions. I  operated  this  milker  in  the  method  that  I 
have  described  for  possibly  a  month  before  I  observed 
any  change  in  the  conditions  of  the  cows ;  then  I  no- 
ticed that  the  cows  started  to  come  in  with  hard  quar- 
ters ;  and  I  took  them  off  and  milked  them  by  hand, 
and  the  result  was  that  the  cows  returned  to  normal, 
except  that  they  did  not  give  as  much  milk.  From 
the  time  I  started  milking,  one  string  of  cows,  or  30 
cows  were  taken  off  the  milker  at  one  time  or  an- 
other.   When  Reed  came  back  there  on  June  25,  he 
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put  them  all  back  on  the  machine.     I  and  the  hired 
man  assisted  Mr.  Reed  in  milking  during  June.     I 
got  my  instructions  from  Reed.     I  put  the  milker 
back  on  all  the  cows ;  the  string  of  cows  that  had  been 
injured  before   and  which   I  had  been  milking  by 
hand,  started  coming  in  with  hard  quarters  again,  but 
worse  this  time;  some  of  them  had  three  quarters, 
and  some  of  them  all  of  them.     Between  June  25th 
and  July  7th,  we  had  14  cows  in  the  hospital  as  we 
called  it,  and  then  there  were  more  that  were  not  so 
bad  and  were  left  in  the  corral  with  the  rest  of  them. 
The  14  that  were  in  the  hospital  did  not   give   any 
milk,  and  did  not  give  any  more  that  year.     Reed 
left  there  a  few  days  after  the  4th  of  July;  he  said 
the  Sharpies  Separator  people  called  him  back.     The 
milker  was  not  continued  in  operation  after  he  left; 
it  remained  in  disuse  up  to  October  20th.     In  Octo- 
ber it  was  finally  started  on  a  bunch  picked  by  Mr. 
Briggs  and  Mr.  Reed;  there  were  no  cows  in  that 
bunch  that  had  been  injured  before;  Briggs  stayed 
there  after  the  first  milking,  and  I  think  he  came 
back  a  time  or  two  after  that;   Reed   stayed   until 
about  Christmas,  I  think.     I  went  away  that  fall ;  I 
think  I  left  on  the  5th     [163]     or  7th  of  December; 
up  to  the  time  I  went  away,  the  effect  of  putting  the 
milker  on  this  new  string  of  cows  that  Reed  picked 
was  that  there  were  seven  or  eight   that  had   hard 
quarters — I  would  not   be   positive.     I   came    back 
some  time  in  February,  1915,  and  have  been   there 
since.     Since  I  came  back,  the  cows  have  been  milked 
by  hand,  and  are  being  milked  by  hand  now.     After 
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I  stopped  using  the  milker,  and  since  I  have  been 
milking  by  hand,  there  has  not  been  a  single  cow  of 
swollen  quarters  appear  in  my  herd.  Prior  to  Feb- 
ruary, 1914,  we  had  been  milking  this  herd  of  cows 
by  hand  ever  since  we  had  them — two  years,  I  think ; 
and  prior  to  the  time  the  milker  was  put  on,  I  had  not 
seen  a  swollen  quarter  in  the  cows  I  had  milked. 

Cross-examination. 

I  did  not  operate  the  machine  from  the  time  it  was 
installed  continuously  until  Mr.  Reed  came  down 
there  in  June — for  the  period  of  all  of  February^ 
March,  April,  May  and  June  and  up  to  June  25th; 
when  we  got  that  bunch  of  cows  with  hard  quarters, 
I  started  to  milking  them,  and  the  other  fellow  used 
it. 

After  we  began  milking  the  cows  with  the  milking 
machine,  the  cows  began  having  swollen  quarters  for 
the  first  time  in  about  a  month.  As  soon  as  they  de- 
veloped swollen  quarters,  we  took  them  off  and 
milked  them  by  hand ;  and  when  we  did  that,  well,  I 
would  not  say  she  got  all  right,  but  it  looked  like  she 
was ;  she  did  not  give  as  much  milk  as  she  did  before 
the  swelling  was  begun.  I  did  not  put  the  machine 
back  on  that  same  cow  again.  But  it  was  later  on  in 
June  when  Mr.  Reed  came  down.  Up  to  the  date 
[164]  when  Mr.  Reed  came  down  there,  we  had 
about  a  string,  or  about  30  cows  with  affected  quar- 
ters. And  among  those  were  cows  from  which  the, 
flow  of  milk  later  entirely  stopped.  When  I  milked 
the  cows,  I  drew  from  the  teats  of  the  cows  a  couple 
of  squirts  of  milk  before  I  put  the  teat  cups  on.     X 
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did  that  in  every  case ;  I  stripped  the  cows  after  they 
were  milked;  and  it  would  be  two  or  three  minutes,  I 
guess,  after  I  took  the  teat  cups  off  that  I  stripped 
the  cows.     I  did  not  make  any  adjustments  or  at- 
tempt in  any  way  to  regulate  the  use  of  the  machine, 
the  pressure  and  the  vacuum;  we  followed  instruc- 
tions ;  that  was  all  we  knew  about  it.     By  following 
instructions  I  mean  we  did  what  Reed  told  us,  and  I 
saw  in  the  book  there.     I  did  not  make  any  adjust- 
ments as  to  the  amount  of  pressure  and  vacuum  on 
one  cow  and  on  another  cow,  but  milked  them  all  with 
the  same  amount  of  pressure  and  the  same  amount  of 
vacuum.     As  to  the  pulsator,  I  made  changes  when 
I  changed  from  one  cow  to  another— adjusted   that 
little  thing  in  the  pulsator.     When  I  was  milking  a 
hard-teated  cow,  I  did  not  make  any  adjustment  on 
the  pulsator;  it  says  when  they  get  red,  why,  turn 
that  little  outfit  off;  and  I  would  wait  until  the  teat 
got  red  before  I  turned  that  off.     We  had  to  wait 
until  it  got  red  the  first  time  to  see  whether  it  would 
do  it  or  not. 

Q.  But  you  would  not  know  until  you  took  it  off, 
of  course,  whether  it  was  red ;  now,  the  next  time  you 
milked  that  cow,  would  you  milk  with  less  pressure  ? 

A.  More  pressure,  wasn't  it? 

Q.  Well,  which  was  it?     [165] 

A.  More  pressure ;  I  would  use  more  pressure.  As 
to  the  vacuum,  when  I  found  that  the  milking  ma- 
chine was  causing  red  teats,  I  let  the  vacuum  stay  as 
it  was.     I  made  that  adjustment  on  the  pulsator  as  I 
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changed  from  one  cow  to  the  other,  but  not  between 

every  cow. 

Redirect  Examination. 
I  know  what  this  sign  is  (referring  to  enameled 
sign)  ;  it  is  instruction ;  it  came  with  the  milking  out- 
fit; this  was  kept  hanging  up  in  the  barn  where  the 
cows  were  milked. 

Testimony  of  Mrs.  Ida  Skinner,  for  Plaintiff. 

The  plaintiff  thereupon  called  Mrs.  IDA  SKIN- 
NER as  a  witness  in  his  behalf,  and  said  Mrs.  Ida 
Skinner  having  been  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 

My  name  is  Ida  Skinner;  I  am  the  wife  of  the 
plaintiff  in  this  case ;  I  have  been  living  on  the  dairy 
during  the  time  my  husband  has  been  living  in  Im- 
perial Valley.  I  am  familiar  with  the  string  of 
dairy  cows  owned  by  my  husband;  at  that  time,  be- 
fore we  got  the  milker,  I  had  milked  most  every  cow 
in  the  corral.  That  milker  was  sold  to  my  husband 
and  installed  in  February,  1914.  It  was  installed  by. 
Mr.  Reed,  who  stayed  at  our  home  while  he  was  in- 
stalling it;  he  was  there  about  two  weeks.  Besides 
simply  installing  the  machine,  he  milked  the  cows  and 
instructed  our  son  and  Harvey  Allen  to  use  the 
milker;  and  at  the  time  he  left  he  said  he  thought 
they  were  perfectly  capable  of  running  it.  He  was 
back  there  after  that  a  number  of  times— three,  I  be^ 
lieve ;  and  when  he  came  back  he  said  [166]  they 
were  operating  the  machine  all  right.  I  never  heard 
of  his  making  any  suggestion  of  any  change  in  the 
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method  in  which  they  were  operating  it.  After  the 
milker  was  started  I  still  kept  in  touch  with  the  dairy 
cows,  and  noticed  a  change  in  the  cows  after  the 
milker  was  put  on  them — about  a  month  or  six  weeks 
after ;  I  noticed  the  swollen  quarters — hard  quarters ; 
as  to  the  number  of  cows  I  saw  with  swollen  quar- 
ters down  to  the  time  that  Reed  came  back  on  June 
25th,  it  must  have  been  a  string — ^what  we  call  a 
string.  When  cows  developed  swollen  quarters,  we 
took  them  off  the  machine  and  milked  them  by  hand ; 
that  had  the  effect  that  they  always  seemed  to  get  bet- 
ter. When  Reed  came  that  day  we  had  a  string 
milking  by  hand  which  had  been  injured.  As  to  the 
occasion  of  Reed  coming  back  there  on  June  25th, 
Sharpies  people  sent  him  down ;  when  he  got  there  he 
put  the  machine  back  on  the  cows.  No  one  there  at- 
tempted to  exercise  supervision  over  him;  he  took 
charge ;  he  put  the  machine  on  all  the  cows,  and  ran  it 
about  two  weeks.  I  observed  the  effect  of  the  milker 
to  be  the  same — hard  and  swollen  quarters ;  the  cows 
were  ruined;  there  was,  I  think,  17,  if  I  remember, 
out  of  the  corral,  and  then  more  that  were  injured  in 
the  corral.  Mr.  Reed  had  a  veterinary  come  out  at 
that  time,  and  they  used  a  treatment;  and  then  Mr. 
Skinner  had  a  man  to  attend  to  the  cows,  and  especi- 
ally to  those  cows — not  to  do  anything  else.  At  this 
time,  some  of  the  17  did  not  give  any  milk  at  all ;  they 
were  too  bad;  but  there  were  some  that  gave  a  sub- 
stance,— I  don't  know  whether  you  would  call  it  milk 
or  not,  you  would  not  take  the  milk  from  them  to  use. 
If  one  quarter  were  affected,  it  would  not  affect  the 
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other  quarters;  [167]  just  that  quarter  alone 
would  be  affected ;  each  quarter  is  independent  of  the 
other.  As  to  the  17  cows  that  I  have  referred  to,  in 
some  of  them  all  of  the  quarters  were  injured,  and 
some  less,  but  I  do  not  remember  just  how  many,  how 
many  of  each  quarter  of  each  cow.  From  those  17 
cows,  we  were  not  using  the  milk  to  take  to  the  cream- 
eries. 

The  COURT.— Wasn't  using  the  milk  out  of  any 
one  quarter  or  not  ? 

I  don't  think  so,  of  the  17.  After  Reed  left  in 
July,  the  machine  was  not  operated  by  my  husband 
or  my  son ;  none  of  my  folks  started  it  up  again  after 
that ;  it  was  started  by  Mr.  Reed.  Prom  July  to  Oc- 
tober, that  machine  was  not  worked  on  our  place; 
during  that  time,  none  of  the  cows  got  diseased ;  there 
were  no  new  cases  of  swollen  quarters  during  that 
time.  In  October  Mr.  Briggs  came  down.  Mr.  Skin- 
ner did  not  want  to  start  the  machine,  and  I  was  very 
bitterly  opposed  to  it,  but  he  finally  started  it  under 
that  written  paper. 

Mr.  SWING. — Q.  Was  it  started  before  or  after 
that  written  paper  was  signed  by  Mr.  Briggs  ? 

Mr.  PARKE.— We  object  to  that.  There  is  no 
evidence  of  a  written  contract  of  any  kind. 

The  COURT.— Objection  overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  16. 
And  said    defendant.    Sharpies    Separator   Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 
The  WITNESS.— After.     Briggs  was  there  for 
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one  milking  after  Reed  came,  and  then  a  time  or  two 
after.  Briggs  helped  Reed  to  sterilize  everything 
and  get  it  milking.  [168]  Reed  operated  it  from 
October  until  just  after  Christmas ;  and  while  the  ma- 
chine w^as  being  operated,  something  like  7  or  8  cows, 
I  think,  of  swollen  quarters  developed;  during  that 
time  no  new  cases  of  swollen  quarters  developed 
among  the  two  strings  that  were  being  milked  by  him. 
As  to  what  cows  Briggs  and  Reed  put  the  milker  on 
when  they  started  on  October  20,  they  selected  a 
string  of  good  cows ;  I  think  they  were  mostly  young 
cows  that  had  not  been  used  on  the  milking  machine 
before.  Some  of  these  cows  had  had  their  first  calf, 
I  do  not  know  how  many.  As  to  what  was  the  occa- 
sion of  Reed 's  quitting  on  December  20th,  why,  when 
he  came  into  the  kitchen — he  always  came  into  the 
kitchen  where  I  was ;  when  he  came  in,  he  said  he  was 
not  going  to  put  the  milker  on  another  cow,  and  I 
wanted  to  know  why,  and  the  words  that  he  used  was 
that  he  had  ruined  the  last  cow  for  us  with  the  milk- 
ing machine  that  he  was  going  to. 
No  cross-examination. 

Testimony  of  W.  W.  Skinner,  Recalled  in  His  Own 

Behalf. 

Thereupon  the  said  plaintiff  was  recalled  as  a  wit- 
ness in  his  own  behalf,  for  further  redirect  exami- 
nation, and  testified  as  follows : 

Mr.  SWING. — Q.  At  the  time,  Mr.  Skinner,  you 
purchased  the  three  units  from  Mr.  Hickson  repre- 
senting the  Sharpies  Separator  Company  what  if  any- 
thing was  said  by  him  as  to  the  manner  or  way  in 
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which  you  could  purchase  another  unit  if  you  so  de- 
sired ? 

Mr.  PARKE.— We  object  to  that  as  incompetent, 
irrelevant,  immaterial  and  already  testified  to. 

The  COURT.— Objection  overruled. 

Mr.  PARKE.— Note  an  exception. 

EXCEPTION  NUMBER  17.  [169] 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  er- 
ror. 

A.  Why,  Mr.  Hickson  was  there  with  Mr.  Edgar's 
man,  and  he  told  me  any  time  I  wanted  another  unit 
I  could  either  order  it  through  them  or  notify  Mr. 
Edgar,  and  they  would  get  the  unit  for  me. 

Recross-examination. 

I  went  to  Mr.  Edgar  and  he  ordered  the  fourth 
unit  for  me ;  there  was  nothing  said  about  paying  for 
the  unit;  I  just  told  Mr.  Edgar  to  order  the  fourth 
unit  for  me,  and  he  did ;  this  fourth  unit  was  charged 
to  me  by  Edgar  Bros,  from  whom  I  have  receive(i 
statements  for  it.  I  did  not  communicate  with  any 
officer  or  employee  of  the  Sharpies  Separator  Com-: 
pany  when  I  bought  the  fourth  unit, — I  communi- 
cated with  no  one  except  Edgar  Bros.;  I  never  re- 
ceived any  bill  from  Sharpies  Separator  Company 
for  the  fourth  unit. 

Mr.  SWING.— The  plaintiff  rests. 

Thereupon,  the  defendant,  Edgar  Bros.  Company, 
demurred  to  the  evidence  and  moved  for  a  nonsuit, 
which  demurrer  was  by  the  Court  sustained  and  non-» 
suit  granted. 
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Thereupon,  the  defendant  Sharpies  Separator 
Company,  a  corporation,  made  the  following  motion : 

We  desire  to  move  for  a  nonsuit  on  the  ground  that 
it  appears  from  the  evidence  that  the  damage,  if  any, 
suffered,  even  under  the  testimony  of  the  plaintiff, 
was  from  an  indiscriminate  use  of  the  four  units. 
And  it  further  appearing  from  the  evidence  that  one 
unit  was  purchased  from  Edgar  Bros,  and  three  from 
the  Sharpies  Separator  [170]  Co.,  and  no  evi- 
dence having  been  introduced  and  no  basis  upon 
which  the  jury  or  the  court  could  arrive  at  the  dam- 
age, if  any,  w^hich  ensued  from  the  three  units  pur- 
chased from  the  defendant.  Sharpies  Separator  Com- 
pany, or  the  damage  which  resulted  from  the  unit 
purchased  from  the  plaintiff  by  Edgar  Bros.  Co. 
Upon  the  further  ground  that  the  testimony,  as 
offered  by  the  plaintiff,  is  not  sufficient  to  support  a 
verdict  in  his  favor,  there  being  no  showing  that  the 
milking  machine  caused  any  damage  to  the  cows. 

The  COURT. — I  will  overrule  your  motion.  Ex- 
ception granted. 

EXCEPTION  NUMBER  18. 

And  said  defendant.  Sharpies  Separator  Company, 
a  corporation,  now  assigns  said  ruling  as  error. 

Thereupon,  said  defendant  Sharpies  Separator 
Company,  a  corporation,  made  its  opening  statement 
to  the  jury  and  proceeded  to  introduce  evidence  upon 
its  behalf  as  hereinafter  follows: 
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Deposition  of  Dr.  Walter  J.  Taylor,  for  Defendant. 

The  deposition  of  Dr.  WALTER  J.  TAYLOR,  a' 
witness  for  and  in  behalf  of  the  defendant  Sharpies 
Separator  Company,  a  corporation,  was  then  in- 
troduced and  read  in  evidence.  Said  deposition  is 
as  follows: 

Direct  Examination. 

My  name  is  Walter  J.  Taylor.  I  am  a  legal  resi- 
dent of  the  State  of  California,  and  at  present  am 
located  at  Cristobal,  Canal  Zone.  I  am  investigating 
an  outbreak  of  anthrax  among  beef  cattle  of  the  sup- 
ply department  of  the  Panama  Canal.  I  am  a  vet- 
erinarian by  profession.  I  have  [171]  been  en- 
gaged in  the  profession  of  veterinarian  for  ten  years. 
I  was  educated  at  the  New  York  State  Veterinary 
College,  Ithaca,  New  York,  taking  a  three-year 
course.  I  taught  in  the  Veterinary  College  two  years 
after  graduation;  then  one  year  as  first  assistant 
State  Veterinarian  for  the  State  of  New  York;  was 
professor  of  veterinary  science  at  the  Montana  State 
Agricultural  College;  was  assistant  professor  of  vet- 
erinary science  in  the  State  Experiment  Station, 
Berkeley,  California,  being  located  at  a  branch  ex- 
periment station  at  El  Centro,  Imperial  County,  from 
September  1913,  to  September,  1915;  and  veterinar- 
ian for  the  Miller  &  Lux  Company,  Inc.,  at  San  Fran- 
cisco and  Los  Banos,  California,  from  September  1, 
1915,  to  August  1st,  1916.  I  am  at  present  investi- 
gating an  outbreak  of  anthrax  among  beef  cattle  of 
the  Supply  Department  of  the  Panama  Canal.  I 
was  connected  with  the  University  of  California  for 
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two  years  as  assistant  professor  of  veterinary 
science,  engaged  in  extension  and  research  work, 
divided  between  Berkeley,  California,  and  the  branch 
experiment  station  at  El  Centro,  California.  While 
I  was  so  connected  with  the  University  of  Califor- 
nia, I  was  connected  with  the  branch  experiment 
station  as  veterinarian  from  September  1,  1913,  to 
September  1st,  1915,  the  work  consisting  of  extension 
work,  and  the  investigation  of  animal  diseases,  par- 
ticularly those  occurring  in  Imperial  County.  This 
work  Avas  conducted  at  the  branch  experiment  sta- 
tion of  the  University,  located  at  El  Centro.  I  once 
met  Mr.  W.  W.  Skinner  who  lives  near  El  Centro  in 
Imperial  Valley,  California,  at  his  ranch,  near  El 
Centro — the  date  I  do  not  recall.  I  met  him  at  his 
ranch  for  about  half  an  hour  and  have  never 
[172]  seen  him  since.  I  lived  in  Imperial  Valley, 
California,  from  September  1,  1913,  to  September  1, 
1915,  being  engaged  as  veterinarian  to  the  branch 
experiment  station  of  the  University  of  California, 
located  in  the  valley.  I  have  visited  the  (Jairy  farm 
ranch  of  W.  W.  Skinner  near  El  Centro,  California; 
I  do  not  recall  the  exact  date;  I  visited  the  farm  at 
the  request  of  Mr.  Briggs,  a  representative  of  the 
Sharpies  Milking  Machine  Company;  the  purpose  of 
my  visit  was  to  examine  some  cows  affected  with  ud- 
der trouble.  The  cows  that  I  examined  belonged  to 
W.  W.  Skinner;  I  examined  four  cows;  the  udders  of 
each  one  of  these  four  cows  were  examined  by  man- 
ual manipulation  in  order  to  determine  the  presence 
of  congestion  or  other  pathological  condition  that 
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might  be  present.  I  took  milk  from  the  bags  of 
Skinner's  cows.  Each  one  of  these  four  cows  was 
affected  with  mammitis  in  one  quarter  of  the  udder 
and  a  sample  of  milk  was  taken  from  each  cow,  from 
the  affected  quarter.  I  took  about  two  ounces  of 
milk  from  each  one  of  the  cows,  the  milk  being  drawn 
into  sterilized  wide-mouthed  bottle  of  the  above- 
mentioned  capacity.  It  was  drawn  by  hand  milking. 
These  samples  of  milk  were  taken  to  my  laboratory 
at  the  branch  experiment  station,  and  smears  made 
from  each  one,  stained,  and  examined  under  the 
microscope.  Cultures  on  Agar  plates  were  also 
made  from  each  sample,  and  after  24  hours  incuba- 
tion at  37  degrees  Centigrade,  sub-cultures  were 
made  upon  slant  Agar  medium,  in  test  tubes  from 
numerous  bacterial  colonies  appearing  upon  the  Agar 
plates.  The  Agar  plates  showed  bacterial  colonies 
of  several  forms  of  bacteria,  including  motile  and 
non-motile  rod-shaped  organisms;  also  numerous 
colonies  of  coccoid  organisms,  presenting  a  lemon- 
yellow  color  in  [173]  growth.  The  latter  form  of 
organism  was  present  in  large  numbers.  Several 
of  the  colonies  referred  to  were  marked  and  by  the 
use  of  the  sterilized  platinum  needle  they  were 
transferred  on  Agar  slant  mediums  in  test  tubes  by 
the  streak  method  of  inoculation.  The  result 
showed  that  the  yellow  micrococcus  was  the  predom- 
inating form  of  organism. 

At  the  time  I  took  the  samples  of  milk  from 
Skinner's  cows,  Mr.  Skinner  was  present,  Mr. 
Briggs,  and  several  of  Mr.  Skinner's  milkers,  names 
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unknown  to  me.     There  was  one  other  party  pres- 
ent, whose  name  I  do  not  recall,  who  went  out  with 
us  in  an  automobile.    I  took  samples  of  milk  from 
four  cows.    While  I  was  at  the  Skinner  ranch,  I  did 
not  make  it  a  point  to  observe  the  sanitary  condi- 
tions about  the  Skinner  ranch,  but  noted  that  they 
were  about  on  a  par  with  the  majority  of  dairies  in 
the  Imperial  Valley;  the  only  point  that  I  remember 
distinctly  was  that  the  barnyard  was  very  muddy; 
and  I  noticed  that  this  muddy  condition  of  the  prem- 
ises caused  more  or  less  muddying  of  the  bodies  and 
legs  of  the  cattle.     The  cows  at  the  Skinner  ranch 
were  not  groomed,  the  animals  being  milked  showed 
the  same  condition  already  noted,  that  is  to  say,  the 
bodies  and  legs  had  more  or  less  mud  on  them.    I  did 
not  observe  anything  further  than  the  conditions 
just  referred  to.    I  did  not  make  a  definite  note  in  re- 
gard to  the  condition  of  the  udders  and  teats  other 
than  those   examined  from   which   the   milk   was 
drawn;  the  four  cows  that  I  examined  showed  loose 
dirt  upon  the  udders,  and  each  cow  had  one  diseased 
quarter.     As  to  the  condition  of  the  Skinner  bam 
and  barnyard,  I  made  no  observation  other  than  that 
already  mentioned,  that  is,  that  the  barnyard  was 
muddy  and     [174]     that  there  was  more  or  less  mud 
on  the  bodies  and  legs  of  the  cows.     I  made  no  ob- 
servation in  regard  to  the  drinking  water  of  the 
COWS;  nor  as  to  the  sanitary  or  unsanitary  condition 
of  the  water  supply;  but  I  did  observe  the  water  sup- 
ply used  for  w^ashing  utensils.    I  made  no  special 
observation  in  regard  to  the  drinking  water.    I  did 
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not  see  Skinner  wash  any  of  the  utensils  used  in 
connection  with  the  milking  machine  on  his  farm. 
After  observing  the  water  used  in  washing  the  milk- 
ing utensils,  I  asked  Mr.  Skinner  if  this  water  was 
boiled  before  being  used,  and  I  do  not  fully  recall  his 
answer,  but  my  impression  is  that  he  said  that  it  was 
simply  heated  and  not  brought  to  the  boihng  point. 
In  order  to  properly  sterilize  articles  washed  therein, 
the  water  should  be  brought  to  the  boihng  point,  or 
to  212  degrees  Fahrenheit.  I  did  not  take  any  sam- 
ples of  water  from  the  Skinner  farm.  I  had  no  con- 
versation with  Mr.  Skinner  as  to  the  place  from 
which  the  cows  obtained  their  drinking  water.  Mr. 
Skinner  pointed  out  to  me  the  settling  basin  from 
which  the  water  was  obtained  to  wash  the  parts  of 
the  machine.  He  simply  said  to  me,  ''The  water  is 
settled  in  this  basin  and  used  for  washing  the  milk- 
ing utensils.  "I  did  not  take  any  samples  of  the 
water.  All  the  water  used  in  the  Imperial  VaUey 
wfest  of  the  Alamo  River,  comes  from  the  Colorado 
River;  this  water  supply  is  very  heavily  laden  with 
silt,  and  has  to  be  settled  before  being  used.  I  took 
no  samples  of  water  from  the  Skinner  ranch,  and 
therefore  did  not  make  any  analysis.  I  never  took 
samples  of  any  other  water  in  Imperial  Valley,  or 
made  any  chemical  analysis  thereof,  but  I  did  make 
a  bacteriological  analysis  of  the  general  water  sup- 
ply of  [175]  Imperial  Valley.  I  made  no  chemi- 
cal analysis,  but  made  bacteriological  analyses 
of  water  obtained  from  the  following  sources: 
The  Date   Canal,  tap  water  from  the  El  Centro 
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Hotel,    and    filtered    water    from    the    Dunniway 

Drug  Store.     I  made  no  chemical  analysis,  therefore, 

I  had  no  chemical  results.  The  bacteriological  an- 
alyses showed  large  numbers  of  organisms  of 
the  yellow  micrococcus  variety,  the  morphology  of 
which,  as  well  as  their  cultural  characters,  were 
identical  with  those  obtained  from  the  udders  of  the 
Skinner  cattle.  I  do  not  recall  the  number  of  these 
organisms,  per  cubic  centimeter  of  water,  but  will 

state  that  they  were  more  numerous  in  the  water 
from  the  El  Centro  Hotel  tap  than  from  the  Date 
Canal  water  and  the  filtered  water  from  the  Dunni- 
way Drug  Store.  The  micrococcus  found  in  both  the 
milk  taken  from  the  Skinner  cows  and  the  water 
taken  from  the  sources  already  mentioned,  were 
identical  in  morphology,  cultural  and  biochemical 
properties.  The  rod-shaped  motile  and  nonmotile 
organisms  mentioned  as  being  found  in  the  milk  were 
not  encountered  in  the  water. 

I  have  treated  cases  of  mammitis  in  cows.  My  ex- 
perience shows  that  if  the  trouble  be  of  an  infectious 
nature  the  treatment  should  be  administered  inter- 
nally through  the  teat  of  the  cow  by  antiseptic 
washes,  that  is,  the  udder  should  be  flushed  out,  so 
to  speak,  with  an  antiseptic  solution,  the  outside  of 
the  teats  also  treated  with  an  antiseptic  solution; 
but  if  the  mammitis  is  not  infectious,  it  may  be 
treated  by  the  internal  administration  of  medicines 
per  orum;  or  locally  upon  the  external  surface  of 
the  udder.  There  is  more  than  one  kind  of  mam- 
mitis.   There  are  two  forms,  known  as  infectious  and 
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sporadic.     The  infectious     [176]     mammitis  is  so 
called  from  the  internal  invasion  of  the  mammary 
gland  by  an  invading  organism.    Sporadic  mammitis 
may  be  caused  by  congestion  due  to  a  traumatism  or  a 
general  fevered  condition  of  the  animal,  such  as  some- 
times arises  shortly  after  calving,  and  produces  what 
is  commonly  called  "caked  udder"  and  "caked  bag." 
These  two  forms  of  mammitis  present  practically  the 
same  outward  symptoms,  but  the  infectious  mammitis 
is  characterized  by  the  presence  in  the  udder  of  some 
kind  of  an  invading  organism,   and  it  is  spread 
through  the  herd  from  one  cow  to  the  other.     Spora- 
dic mammitis  generally  affects  one  animal  or  possi- 
bly two  in  a  large  herd,  is  not  characterized  by  the 
presence  of  invading  organisms  in  the  affected  ud- 
der and  does  not  spread  from  animal  to  animal.    I 
made  no  chemical  analysis  of  the  milk  taken  from 
Skinner's  cows,   but  the   bacteriological  examina- 
tion showed  that  they  were  affected  with  mammitis. 
The  udders  of  the  cows  may  be  infected  with  mam- 
mitis.   I  consider  that  the  bacteriological  examina- 
tioii  which  I  made  of  the  milk  drawn  from  the  four 
cows  owned  by  Mr.  Skinner  showed  that  they  were 
suffering  from  infectious  mammitis,  due  to  the  pres- 
ence of  large  numbers  of  micrococcus  already  re- 
ferred to.    I  examined  the  udders  of  each  of  the  four 
cows  from  which  the  milk  was  drawn.     As  already 
stated,  one  quarter  of  the  udder  of  these  four  cows 
was  affected  with  mammitis,  the  affected  quarter  be- 
ing somewhat  swollen,  congested,  hot  and  tender  to 
the  touch,  and  one  quarter  especially  noted  upon  one 
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of  the  animals  contained  a  necrotic  focus,  a  portion 
of  which  had  sloughed  out,  producing  a  pit,  from 
which  pus  was  discharging.  At  the  first  attempt  to 
draw  milk  from  each  one  of  these  affected  quarters, 
only  a  watery  [177]  substance  resembling  whey 
was  obtained,  but  upon  manipulation  of  the  udder  a 
thick,  semi-solid  cheesey  mass  was  obtained.  As  be- 
fore stated,  the  first  di*awing  of  the  milk  was  of  a 
watery  nature  resembling  whey.  The  milk  drawn 
from  the  affected  quarter  had  a  sweetish,  sickening 
odor.  Not  knowing  just  how  long  this  condition  had 
persisted,  it  is  not  possible  for  me  to  state  what  the 
cause  of  the  condition  was.  From  an  examination 
of  the  milk  drawn,  my  opinion  is  that  the  condition 
of  the  udders  at  the  time  of  my  examination  was 
largely  due  to  the  presence  of  the  invading  organ- 
isms already  referred  to.  In  my  opinion,  the 
diseased  condition  of  the  udders  of  these  cows  had 
not  been  properly  treated,  due  to  the  fact  of  the 
sloughing  in  the  one  case  already  mentioned.  If 
suitable  antiseptic  washes  had  been  administered  at 
the  onset  of  this  trouble,  I  do  not  think  the  condition 
that  I  saw  would  have  been  present  at  the  time  I 
made  the  examination.  I  do  not  think  that  the  con- 
dition which  I  observed  in  the  udders  of  these  cows 
could  have  been  produced  by  injury,  unless  the  in- 
jured member  was  badly  neglected  and  no  treatment 
given.  In  my  opinion,  infectious  mammitis  can  be 
transferred  to  or  communicated  from  one  cow  to  the 
other  by  hand  milking.  The  proper  precautions  to 
take  in  order  to  prevent  the  spreading  of  infectious 
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mammitis  from  one  cow  to  the  other  when  they  are 
being  milked,  either  by  hand  or  by  machine,  would 
be  as  follows:  Isolate  the  affected  cows  and  milk 
them  last  after  all  the  healthy  cows  had  been  milked 
either  by  hand  or  by  machine.  The  teats  and  ud- 
ders of  the  affected  cows  should  be  washed  with  an 
antiseptic  solution,  the  hands  of  the  milker  or  the 
cups  of  the  milking  machine  sterihzed  after  milking 
the  healthy  cows  and  before  milking  the  diseased 
[178]  cows,  as  well  as  between  the  milking  of  each 
one  of  the  diseased  cows.  I  understand  that  the 
Sharpies  Separator  Company's  milking  machine 
milks  the  cows  by  a  process  known  as  the  "vacuum 
process";  other  than  that  I  do  not  know  the  modus 
operandi.  The  Sharpies  Separator  Company's 
milking  machine  could  not,  of  or  in  itself,  generate 
or  cause  infections  mammitis,  unless  proper  care  as 
to  washing  and  sterilization  was  not  taken  with  the 
teat  cup.  It  is  not  possible  to  mechanically  produce 
infections  mammitis.  As  to  whether  I  had  any  con- 
versation with  W.  W.  Skinner  in  relation  to  his 
treatment  of  the  diseased  condition  of  his  cow's  teats 
and  udders,  I  do  not  recall  specifically,  but  it  is  my 
impression  that  Mr.  Briggs,  in  my  presence,  asked 
Mr.  Skinner  if  he  was  treating  these  affected  cows. 
He  replied  that  he  was  not. 

Traumatic  mammitis  is  a  mammitis  produced  by  a 
traumatism,  otherwise  known  as  an  outside  injury. 
The  proper  method  of  treating  traumatic  mammitis 
is  by  local  application  on  the  outside  of  the  affected 
udder,  using  agents  to  reduce  the  congested  condi- 
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tion.  The  proper  manner  of  treating  infections 
mammitis  is  by  irrigating  the  inside  of  the  udder 
with  a  standard  disinfecting  solution  of  some  sort, 
with  the  object  in  view  of  destroying  the  invading 
organisms.  Sporadic  mammitis  should  be  treated 
according  to  the  condition  which  gives  rise  to  it,  as 
more  fully  explained  hereinbefore.  One  cannot  tell 
from  an  external  observation  whether  the  diseased 
condition  was  sporadic  or  infections  mammitis;  one 
could  determine  whether  the  diseased  condition  was 
sporadic  or  infections  mammitis  from  the  history  of 
the  conditions,  and  a  bacteriological  examination 
[179]  of  the  contents  of  the  affected  udder.  I  saw 
nothing  that  would  indicate  that  the  teats  and  ud- 
ders of  Skinner's  cows  were  being  treated,  and  in 
answer  to  a  question  proprounded  by  Mr.  Briggs, 
Skinner  answered  that  no  treatment  was  being 
given.  In  the  case  of  a  herd  of  cattle  where  some 
of  them  were  infected  in  the  way  Skinner's  cows 
were  infected,  I  would  advise  that  the  use  of  the 
milking  machine  be  discontinued,  at  least  until  a 
differential  diagnosis,  had  been  made  to  ascertain 
whether  the  mammitis  was  infectious  or  sporadic. 
If  a  milking  machine  were  used  upon  a  herd  of  cattle 
where  some  of  them  were  infected  in  the  way 
Skinner's  cows  were  infected,  this  precaution  should 
be  taken,  that  the  affected  cows  should  be  isolated 
and  milked  last,  with  adequate  sterilization  of  the 
teat  cups  between  the  milking  of  each  cow,  and  be- 
fore being  used  upon  healthy  cows  after  using  upon 
diseased  cows.     From  my  examination  of  the  milk, 
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teats  and  udders  of  Skinner's  cows,  I  do  not  think 
that  the  diseased  condition  which  I  found  was  caused 
by  the  use  of  the  milking  machine :  I  do  not  think  so 
from  the  fact  that  the  examination  of  the  milk  showed 
an  infections  mammitis,  as  heretofore  stated  that 
the  milking  machine  could  not  cause  the  diseased  con- 
dition which  I  observed  at  the  time  of  my  examina- 
tion. 

Cross-examination. 
I  examined  four  cows  on  the  Skinner  place,  pay- 
ing particular  attention  to  the  diseased  condition  of 
the  udders  of  these  cows,  noting  just  what  the 
diseased  condition  was.  I  was  at  the  Skinner  ranch 
about  30  minutes ;  I  took  samples  of  milk  from  four 
cows,  and  each  sample  was  [180]  kept  separately. 
I  do  not  consider  that  the  Skinner  Dairy  was  on  the 
whole  above  average  of  Imperial  Valley  Dairies  for 
general  sanitary  conditions.  I  do  not  recall  the  date 
on  which  the  visit  was  made  to  the  Skinner  ranch, 
and  so  stated  to  Mr.  Smith  at  the  Claus  Spreckels 
Building.  I  do  not  know  how  long  after  Skinner 
had  abandoned  the  Sharpies  milker  that  my  visit  was 
made ;  he  was  not  using  the  milking  machine  at  the 
time  of  my  visit.  I  made  the  statement  to  Mr. 
iSmith,  attorney  for  the  Sharpies  Separator  Com- 
pany, at  the  Claus  Spreckels  Building,  San  Fran- 
cisco, that  I  would  not  want  to  say  that  the  udders 
and  teats  of  the  cows  belonging  to  W.  W.  Skinner 
were  dirty,  because  I  do  not  remember  very  dis- 
tinctly in  regard  to  that ;  and  as  referred  to  in  direct 
questions,  I  do  not  recall  that  they  were  what  might 
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be  called  "dirty";  they  had  more  or  less  mud  upon 
them.  As  I  recall,  it  was  after  a  rain  that  I  visited 
the  Skinner  place,  but  the  rain  had  not  been  sufficient 
to  produce  as  much  mud  as  was  in  the  barnyard.  I 
made  no  particular  note  of  the  condition  of  the  barn, 
but  as  far  as  the  barnyard  is  concerned,  my  obser- 
vations were  such  as  recorded  in  direct  examina- 
tion. I  do  not  recall  positively  of  observing  the 
sanitary  condition  of  the  barn.  I  did  state  to  Mr. 
'Smith  that  I  did  not  see  any  utensils  washed  in  water 
from  the  cistern,  which  is  a  fact.  I  cannot  say  that 
Mr.  Skinner  had  abandoned  the  use  of  the  Sharpies 
mechanical  milker  at  the  time  of  my  visit  to  the  Skin- 
ner ranch,  but  he  was  not  using  it  at  the  time  of  my 
visit.  It  is  a  fact  that  I  did  not  take  samples  of 
water  from  the  Skinner  place;  the  water  that  was 
examined  by  me  was  gathered  by  another  person,  but 
the  places  where  the  samples  [181]  were  taken 
were  mentioned  in  my  direct  examination.  This 
analysis  of  water  was  made  by  me  about  a  week  or 
ten  days  after  the  visit  to  the  Skinner  place — I  do 
not  recall  positively.  I  made  the  statement  after 
examining  the  milk  from  Skinner's  cows  that  in  my 
opinion  they  were  not  suffering  from  infections 
mammitis;  at  that  time  it  was  my  understanding 
that  infections  mammitis  was  caused  only  by  strep- 
tococcus ;  later,  I  was  informed  by  the  dairy  bacteri- 
ologist that  infections  mammitis  could  be  caused  by 
micrococci  or  other  pus-forming  organisms.  I  made 
practically  the  same  statement  to  Mr.  Smith.  If  the 
presence  of  a  pus-forming  organism  in  the  udder  of 
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an  infected  cow  determines  whether  the  mammitis 
present  is  infectious  or  not,  and  I  think  it  does,  these 
cows  were  suffering  from  infectious  mammitis.  The 
presence  of  any  pus-forming  organism,  to  which 
class  these  organisms,  micrococcus  or  micrococcus 
citrus  belong,  would  be  considered  as  an  infection, 
and  would  determine  whether  the  mammitis  were  in- 
fectious or  not.  In  my  opinion,  the  findings  in  this 
particular  case  would  indicate  the  presence  of  in- 
fectious mammitis.  The  micrococcus  or  micrococcus 
citrus,  are  found  in  small  numbers  where  there  is  no 
infectious  mammitis.  I  did  not  find  any  streptococ- 
cus on  my  examination  of  the  milk  taken  from  Skin- 
ner's cows.  It  is  a  fact  that  after  the  teats  and  ud- 
ders of  a  cow  have  been  injured,  they  then  offer  a 
more  fruitful  field  for  the  invasion  of  diseased 
germs.  In  all  healthy  cows  there  are  present  in  the 
udder  various  forms  of  organisms  known  as  the  bac- 
terial flora.  Ordinarily,  these  organisms  produce  no 
harm.  In  some  instances  such  organisms  will  set 
up  more  or  less  inflammatory  [182]  condition  fol- 
lowing a  traumatism.  Such  condition  would  ordi- 
narily be  overcome  by  a  healthly  cow  and  not  by  a 
diseased  cow.  If  the  Sharpies  Separator  Milking 
Machine  caused  irritation  and  inflammation  in  the 
udders  of  these  cows,  they  would  be  more  susceptible 
to  the  invasion  of  organisms  producing  infectious 
mammitis.  I  did  make  the  statement  to  Mr.  Smith 
that  I  could  not  make  a  statement  as  to  what  the 
cause  was,  that  I  did  not  know  what  the  cause  was, 
but  it  was  my  impression  that  Mr.  Smith's  question 
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at  that  time  was  as  to  the  original  cause,  that  is, 
whether  in  my  opinion  the  Sharpies  Milking  Ma- 
chine caused  this  condition  or  not.  I  told  him  it  was 
my  opinion  that  the  condition  started  from  an  ex- 
ternal injury,  with  a  subsequent  invasion  of  bacteria. 
At  the  time  I  visited  the  Skinner  place,  the  injured 
cows  were  separated,  standing  by  themselves  in  the 
barnyard,  while  the  remainder  of  the  cows  were  one 
string  in  stanchions  and  the  other  string  in  another 
yard.  They  were  not  isolated  under  fence  from  the 
other  cattle  or  kept  from  the  rest  of  the  herd  under 
separate  enclosures.  I  do  not  know  whether  Mr. 
Skinner  knew  who  I  was  or  what  my  mission  was  at 
the  time  of  the  visit  or  not.  The  only  conversa- 
tion I  recall  having  with  Mr.  Skinner  was  in  regard 
to  the  settling  basins  for  the  water.  I  do  not  know 
that  he  knew  who  I  was  or  what  the  purpose  of  my 
visit  was.  I  was  introduced  to  Mr.  Skinner  by  Mr. 
Briggs  as  Dr.  Taylor  of  the  Experiment  Station. 
Mr.  Skinner  did  not  ask,  and  I  offered  no  suggestion 
as  to  the  purpose  of  my  visit. 

Testimony  of  Dr.  George  H.  Hart,  for  Defendant, 

Thereupon,  Dr.  GEORGE  H.  HART  was  called 
as  a  [183]  witness  on  behalf  of  the  defendant, 
•Sharpies  Separator  Company,  a  corporation;  and 
said  Dr.  George  H.  Hart  having  first  been  duly 
sworn,  testified  as  follows: 

Direct  Examination. 
My  name  is  Dr.  George  H.  Hart;  I  am  a  veteri- 
narian ;  I  am  city  veterinarian  for  the  city  of  Los 
Angeles  at  the  present  time,  and  have  been  such  since 
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November  10,  1910 — six  years. 

The  COURT. — Any  question  about  his  qualifica- 
tions, Mr.  Swing? 

Mr.  SWING.— No. 

The  WITNESS.— (Continuing.)  I  am  acquainted 
with  the  various  diseases  of  cattle,  particularly 
diseases  of  the  udder.  Mammitis  is  the  general 
term  covering  all  forms  of  inflammation  of  the  ud- 
der; it  is  generally  considered  an  inflammation  of 
the  udder.  There  may  be  different  kinds  of  mam- 
mitis; they  may  be  divided  into  garget,  or  caked 
udder,  mammitis  or  sporadic  mammitis,  and  infec- 
tious mammitis.  Traumatic  mammitis  would  be 
classed  as  sporadic  mammitis.  To  distinguish  be- 
tween these  two  direct  troubles  requires  a  history  of 
the  case,  sporadic,  traumatic  or  ordinary  mammitis 
usually  affecting  one  animal  or  two  animals,  while 
infectious  mammitis  usually  affects  a  number  of  ani- 
mals. In  order  to  further  make  the  distinction  be- 
tween the  two,  you  make  a  bacteriological  examina- 
tion and  try  to  find  the  organisms  that  are  causing 
this  disease,  there  being  a  number  of  organisms 
which  are  known  to  be  associated  with  infectious 
mammitis  in  cattle.  The  organisms  which  are  con- 
ducive to  infectious  mammitis  are  the  streptococcus 
[184]  pyogenes^  staphylococcus  pyogenes  aureus 
and  stephylococcus  pyogenes  citrus;  they  are  the 
micrococci  which  are  the  cause.  These  are  also 
paratyphoid  of  the  bacilli  type,  being  long  rod- 
shaped  organisms.  The  micrococo^  is  the  general 
term  of  all  round  bacteria,  bacteria  that  are  circular 


vs.  W.  W.  Skinner.  191 

(Testimony  of  Dr.  George  H.  Hart.) 
in  shape  when  seen  under  the  microscope.  Should 
they  happen  to  be  connected  and  chained,  end  to  end, 
they  are  called  streptococci.  Where  there  be  irregu- 
lar cultures,  with  no  grading  in  shape,  they  are  sim- 
ply called  staphylococci.  The  ordinary  causes  of 
mammitis  are  very  general.  They  are  classed  as 
changes  in  weather,  the  lying  with  the  udder  against 
a  cold  surface,  the  lying  with  the  udder  in  the  damp 
ground,  or  digestive  disturbances,  overfeeding  and 
not  complete  milking  of  the  cows  are  among  the  gen- 
eral causes  of  mammitis.  Garget,  or  ordinary  mam- 
mitis, can  result  from  hand-milking.  In  hand-milk- 
ing, if  the  cattle  had  been  milked  during  a  short 
period  by  a  number  of  different  men,  and  particu- 
larly if  they  were  men  who  were  not  interested  in 
their  work,  and  do  not  thoroughly  milk  out  the  cows, 
the  the  cows  are  being  fed  heavily  and  not  thor- 
oughly milked,  the  simple  fact  that  the  udder  is  not 
being  entirely  stripped  of  milk,  may  in  this  case  set 
up  forms  of  manmiitis.  If  the  milker  is  rough  in 
handling  the  cattle,  he  can  set  up  a  mammitis.  To 
settle  the  diagnosis  of  infectious  mammitis  requires 
the  presence  of  organism  in  the  udder;  no  milking 
machine,  nor  any  mechanical  process,  nor  hand- 
milking,  can  cause  or  create  this  organism.  It  is  not 
possible  to  mechanically  produce  infectious  mam- 
mitis— ^not  without  the  presence  of  the  bacteria :  bac- 
teria may  come  from  the  hand  of  the  milker,  or 
[185]  from  the  teat  cup  of  the  milking  machine, 
or  from  a  pond  in  which  the  cows  are  allowed  to 
walk  through,  or  may  be  in  the  corral  in  which  they 
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are  allowed  to  lie  down, — the  same  as  any  germ  of 

any  disease  might  get  into  the  system. 

Q.  If  a  nimaber  of  Mr.  Skinner's  cows  that  had 
hardened  udders,  inflammed  udders,  that  were  sore 
to  the  touch,  and  the  quarters  of  the  udder  became 
discolored,    and   the   milk    coming   therefrom   was 
watery,  and  cheese-like  substances  came  out  when 
the  teats  were  pressed,  and  the   milk   had   a   very 
strong  or  different  odor  from  ordinary  milk,  and  if 
samples  of  milk  taken  from  the  cows  with  the  bags 
so  affected  was  submitted  to  a  bacteriological  test, 
and  the  milk  being  taken  in  sterilized  bottles,  and 
smears  made  and  the  smears  stained  and  examined 
under  a  microscope,  and  cultures  made  therefrom, 
and  the  cultures  were  developed  through  incubation, 
and  thereafter  the  bacterial  cultures  were  trans- 
ferred by  the  use  of  the  sterilized  Agar  mediums  in 
test  tubes,  what  disease  would  you  say  was  present 
in  the  udders  of  the  cattle  from  which  the  samples  of 
milk  were  taken  ? 

A.  The  fact  that  there  is  a  yellow  micrococcus 
present, — the  bacteriological  book  does  not  seem  to 
have  named  the  micro, — but  the  fact  that  it  is  yellow 
proves  it  is  staphyloco(^cus  pyogenes  aureus,  or  the 
staphylococcus  phyogenes  citreus,  or  the  streptococ- 
cus pyogenes.  If  he  meant  a  golden  yellow,  he 
means  the  aureus  staphylococcus.  If  he  meant  yel- 
low he  means  citreus  coccus,  and  they  are  the  only 
two  organisms  of  a  yellow  color  in  milk  or  Agar  slant 
medium,  therefore,  these  organisms  are  associated — 
these  organisms  are  known  to  be  associated  with  in- 


vs.  W.  W.  Skinner.  193 

(Testimony  of  Dr.  George  H.  Hart.) 
fectious  mammitis  [186]  in  cattle,  and  with  the 
history  and  number  of  animals  being  affected,  some 
of  them  as  severely  as  these  animals  are  described, 
the  conclusion  would  be  that  the  animals  are  affected 
with  infectious  mammitis. 

Q.  And  if  the  effect  of  the  disease  was  to  cause  the 
udders  of  some  of  the  cows — of  practically  all  the 
cows  to  discharge  pus  and  some  of  the  udders  to 
break  open  and  slough  out  and  become  diseased, 
would  that  be  further  evidence  of  an  infectious  mam- 
mitis ? 

A.  Yes,  sir ;  that  would  be  further  evidence.  The 
infectious  mammitis  is  a  severe  type.  In  ordinary 
garget,  or  mammitis,  resulting  from  an  injury,  with- 
out the  invasion  of  infectious  bacteria,  such  result 
would  not  follow,  unless  the  bacteria  also  invaded. 

Q.  And  if  the  cows  of  Mr.  Skinner  merely  had 
what  is  known  as  traiunatic  mammitis,  or  ordinary 
garget,  would  you  find  such  organisms  when  you 
made  the  bacteriological  examination? 

A.  The  presence  of  these  organisms  may  occur  un- 
der varying  conditions.  The  presence  of  this  sta- 
phylococcus is  rare.  You  take  this  organism,  it  is 
found  under  varying  conditions,  but  is  found  in  asso- 
ciation, a  pathological  condition  as  existing  here, 
you  would  expect  that  was  the  cause  of  the  organ- 
isms. On  the  other  hand,  if  the  ordinary  mammitis 
in  such  organism  is  found,  and  it  is  not  spreading, 
you  would  not  necessarily  conclude  that  that  organ- 
ism was  associated  with  that  ordinary  mammitis. 
If  the  plaintiff  used  upon  his  ranch  for  irrigating 
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purposes,  and  for  the  purposes  of  furnishing  drink- 
ing water  to  his  cows,  a  water  with  which  he  washed 
the  utensils  used  with  the  milking  machine,  or  the 
milkers  used  in  washing  their  hands,     [187]     and  it 
was  found  from  a  bacteriological  test  of  this  water 
that  there  was  present  yellow  organisms  or  staphy- 
lococci, the  cows  might  become  infected  with  this 
water,  the  opportunity  for  infection  would  be  there. 
The  infection  in  these  cases  occurs  through  the  teat 
canal,  through  the  duct  that  goes  up  through  the  cen- 
ter of  the  teat.     Now,  this   infection    could  occur, 
either  by  the  animals  walking  through  this  water, 
as  I  have  stated,  or  by  the  teat  cups  being  washed  in 
this  water  and  not  sterilized,  and  then  being  placed 
back  on  the  cow,  or  by  the  hands  of  the  milker  that 
was  washed  in  this    water,  and    after    even   those 
hands  were  dried,  they  would  still  contain  the  organ- 
ism if  it  were  present  in  large  numbers  in  this  water, 
and  in  that  way  it  would  be  possible  to  get  on  to  the 
end  of  the  teat  and  pass  up  into  the  teat  duct  to  the 
inside  of  the  udder.     As  the  probability  of  a  cow  be- 
coming infected  with   infectious   mammitis,  if   the 
water  in  which  she  waded,  or  the  mud  around  the 
farm  contained  water  infected  with  staphylococci, 
if  the  cow  was  in  the  mud,  the  probability  would  be 
greater  than  in  the  water.     It  seems  that  in  corrals, 
the  experience  that  we  have  found  around  the  City 
of  Los  Angeles,  has  been  that   where   cows   are   in 
muddy  corrals,  so  that  they  have  to  lie  down  under 
wet  conditions,  and  mud  sticking  around  the  teats, 
that  there  is  considerable  or  some  greater  probability 


1 


vs.  W.  W.  Skinner.  195 

(Testimony  of  Dr.  George  H.  Hart.) 

of  infectious  mammitis  than  if  they  walked  through 

streams  of  water. 

Q.  And  if  the  cows  were  permitted  to  stand  in  a 
yard  uncovered,  and  the  manure  and  droppings  from 
the  cow  were  permitted  to  remain  the  yard  for  a 
period  of  a  month  before  [188]  being  cleaned 
out,  and  the  cows  were  permitted  to  lie  down  on  the 
ground  covered  with  these  droppings^  what  would 
you  say  as  to  the  probability  of  their  becoming  in- 
fected? 

A.  Well,  with  me  the  presence  of  the  droppings  in 
the  canal  would  not  necessarily  lead  to  the  probabil- 
ity of  infection.  If  there  was  mud  and  overflowing 
water  in  addition,  so  that  when  they  laid  down  they 
were  in  mud,  and  they  were  constantly  in  mud,  so 
the  teats  would  be  in  the  water  and  in  the  mud,  the 
probability  would  be  greater.  As  to  the  precau- 
tions which  are  usually  taken  in  making  a  place  for 
cattle  to  stand  to  prevent  the  spread  of  infection,  it 
is  important  to  separate  the  infected  animals  from 
the  noninfected  and  to  provide  dry,  clean  quarters 
for  the  noninfected  ones  to  lie  down,  on  the  assump- 
tion that  the  mud  is  infected,  and  that  it  is  necessary 
to  give  the  cattle  a  dry,  clean  place  to  lie  down.  For 
the  standing  of  the  cattle,  they  usually  provide  a 
cement  or  wooden  floor;  it  is  required  around  this 
section  of  the  country  to  have  a  wooden  or  a  cement 
floor — required  by  the  city  ordinance,  in  order  to 
ship  milk  in  Los  Angeles,  to  have  a  cement  floor — 
dairies  not  having  cement  or  wooden  floors  upon 
which  the  cattle  may  stand,  cannot  supply  milk  for 
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consumption  in  Los  Angeles  City.  Stanchions  are 
ordinarily  used  in  dairies;  stanchions  are  simply  a 
tying  place  in  front  of  this  floor  to  hold  them  while 
the  milking  is  being  done ;  there  is  a  city  ordinance 
requiring  such  stanchions;  and  the  purpose  of  the 
ordinance  is  to  secure  a  cleaner  milk  supply,  to  pre- 
vent the  cattle  from  moving  around  in  a  manure- 
laden  corral  while  milking  is  being  done.  I  have  ob- 
served a  great  many  dairies  throughout  this  terri- 
tory supplying  milk  to  [189]  Los  Angeles  City; 
stanchions  are  usually  built,  whether  they  are  using 
a  milking  machine  or  not;  and  either  cement  or 
wooden  floors.  I  should  not  consider  a  dairy  farm 
properly  equipped  unless  it  had  a  cement  or  wooden 
floor  upon  which  the  cattle  could  stand,  and  I  would 
consider  that  stanchions  are  a  necessary  and  bene- 
ficial thing  to  have  on  a  dairy. 

Q.  State  whether  or  not  a  milking  machine  uten- 
sil, or  the  hands  of  a  milker^  can  be  properly 
cleansed  by  washing  in  ordinary  water  not  boiled  *? 

A.  If  the  water  has  been  boiled,  the  utensils  would 
receive  no  bacteria  from  the  water,  but  the  water 
would  immediately  become  infected  with  bacteria 
the  minute  the  utensils  were  put  in. 

The  COURT.— How  is  that? 

A.  I  say,  if  the  water  had  been  boiled — either,  if 
the  water  had  been  boiled  and  cooled  down  again, 
the  water  would  be  sterile,  but  as  soon  as  the  milking 
utensils  were  put  in  the  water  would  immediately 
become  infected  with  bacteria. 

Q.  Would  it  sterilize  the  utensils  ? 
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A.  Not  if  the  water  had  been  boiled  and  then 
cooled  down.  Boiling  these  teat  cups  having  rub- 
ber in  them  would  not  dissolve  the  rubber :  it  is  hard 
on  the  rubber ;  they  usually  put  them  in  lime  water. 
It  is  practical  to  boil  them,  but  the  life  of  the  rubber 
is  not  as  long  if  boiled  every  day  than  if  not.  The 
practical  way  to  sterilize  them  is  to  dip  them  in  boil- 
ing water  and  take  them  out  immediately — they  are 
required  to  be  in  there  a  certain  length  of  time.  If 
you  sterilize  a  teat  cup  with  the  rubber,  such  as  in 
the  Sharpies  Mechanical  Milker  teat  cup,  it  would 
not  destroy  [190]  the  rubber.  If  one  washed  the 
utensils  in  water  in  which  they  would  place  their 
hands  that  is  no  hotter  than  one  could  place  their 
hands  in  without  injury,  that  would  not  sterilize  at 
all. 

If  a  cow  became  infected  with  ordinary  garget,  or 
non-infectious  mammitis  ordinary  local  treatment 
should  be  administered ;  the  excessive  feeding  should 
he  stopped;  the  cow  should  be  given — see  that  her 
bowels  are  moving  freely,  and  local  treatment  such 
as  massage  or  hot  fomentations,  or  oleaginous  prepa- 
rations rubbed  over  the  surface  of  the  udder.  The 
chances  are  good  of  affecting  a  cure  if  it  is  a  non- 
infectious mammitis.  Whether  ordinary  traumatic 
mammitis  ordinarily  results  in  the  soughing  off  of  the 
quarter,  or  abscesses  forming,  depends  upon  the  ex- 
tent of  the  injury ;  if  the  injury  is  a  very  severe  injury, 
an  unusual  injury  for  an  animal  to  receive,  it  is  imme- 
diately followed  by  bacteria ;  but  that  would  require 
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severe  injury;  and  that  would  be  where  the  infection 
had  been  invaded. 

Q.  And  would  you  say  that  the  serious  condition  of 
the  cows  resulting  in  the  sloughing  of  the  quarters, 
that  would  result  from  the  infection,  or  pus-forming 
germ  which  is  formed  in  the  udder  ? 

A.  It  generally  follows  upon  a  severe  traumatism, 
such  as  one  animal  running  across  the  corral  and 
jumping  on  the  udder  of  another  animal  lying  down. 
If  a  cow  had  received  an  ordinary  injury  such  as 
might  result  from  a  bruise,  or  rough  handling,  and 
before  any  bacteria  invaded,  the  cow  could  usually  by 
proper  and  prompt  treatment  be  cured. 

I  have  seen  a  Sharpies  Milking  Machine,  and  have 
seen  them  in  operation.  I  have  examined  the  udders 
of  cows  [191]  upon  which  the  Sharpies  Milking 
Machine  was  being  used.  The  last  place  I  examined 
was  at  West  Chester,  at  the  dairy  that  is  run  at  the 
experimental  farm  by  the  Sharpies  Separator  Com- 
pany. I  was  in  Philadelphia  this  summer  and  went 
down  there.  I  am  not  in  the  employ  of  the  Sharpies 
Separator  Company ;  I  simply  went  there  to  observe 
it. 

Q.  State  what  you  observed  in  the  condition  of  the 
udders  of  those  cows. 

Mr.  SWING. — We  object  to  the  question  on  the 
ground  that  evidence  as  to  how  other  machines  work 
is  not  admissible  to  show  a  compliance  with  the  war- 
ranty under  which  the  machine  in  question  was  sold 
to  plaintiff,  and  we  object  to  the  question  on  that 
ground  as  incompetent,  irrelevant  and  immaterial 
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how  some  other  machine  worked,  and  on  the  addi- 
tional ground  that  no  foundation  has  been  laid. 

The  COURT. — I  will  sustain  the  objection  as  to  the 
cows  at  West  Chester,  Pennsylvania. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  19. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

Q.  In  your  opinion.  Dr.  Hart,  after  observing  the 
manner  in  which  the  Sharpies  Separator  Company's 
milking  machine  operates  and  works  upon  the  udders 
of  a  cow,  state  whether  or  not,  in  your  opinion,  if  the 
machine  is  handled  in  a  careful  and  proper  manner,  it 
would  result  in  producing  infectious  or  non-infec- 
tious mammitis  ?  : 

A.  I  have  seen  it  operated  without  the  production 
of  that  disease ;  the  likelihood  of  producing  such  dis- 
eased condition  would  not  be  good;  and  if  it  were 
handled  properly  it  could  be  operated  without  any 
infectious  mammitis  resulting.     [192] 

Q.  State  whether  or  not,  in  your  opinion,  if  a 
Sharpies  milking  machine  were  used  in  accordance 
with  the  book  of  instructions  which  has  been  fur- 
nished to  the  plaintiff,  and  which  you  have  examined, 
would  the  operation  of  the  machine  under  those  con- 
ditions likely  result  in  20  or  30  out  of  90  cows  be- 
coming permanently  injured  for  dairy  purposes,  by 
reason  of  the  sloughing  of  the  bag,  or  the  forming  of 
abscesess  thereon*? 

A.  No,  sir ;  it  would  not,  if  it  was  used  by  a  man  of 
ordinary  intelligence,  particularly  the  owner  of  a 
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herd — the  owner  of  the  ranch,  if  he  followed  the  in- 
structions. For  instance,  there  are  men  of  the  type 
of  milkers  that  are  found  around  this  country  that 
even  though  they  thought  they  were  following  the  in- 
structions as  given  in  this  book  by  the  Sharpies  Sepa- 
rator Company,  he  wouldn't  be  following  those  in- 
structions, and  had  no  knowledge  of  mechanics,  and 
that  type  of  men  are  not  considered  sufficiently  capa- 
ble of  handling  a  milking  machine,  even  though  they 
are  capable  of  hand  milking  cows. 

Q.  State  whether  or  not  during  the  year  1914,  milk 
or  any  other  dairy  products  from  Imperial  Valley 
were  permitted  by  the  City  of  Los  Angeles  to  be 
shipped  here  for  consumption  in  Los  Angeles  City? 

Mr.  SWING. — Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

Said  objection  was  then  and  there  sustained  by  said 
Court,  to  which  said  ruling  said  defendant,  said 
Sharpies  Separator  Company,  a  corporation,  then 
and  there  duly  excepted,  and  now  assigns  said  ruling 
as  error. 

EXCEPTION  NUMBER  20.     [19a] 

Cross-examination. 
The  germs  which  I  have  named  are  generally  quite 
prevalent;  they  are  spoken  of  as  ubiquitous,  omni- 
present. These  organisms  that  I  have  mentioned  are 
found  in  the  mouth,  on  the  hands, — generally  pres- 
ent ;  they  are  generally  found  most  in  most  any  place 
we  go  to  look  for  them ;  they  are  varied  strains.  Be- 
ing always  present,  it  would  naturally  follow  that 
any  serious  injury  to  the  teat  or  udder  of  the  cow, 
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would  be  immediately  followed  by  invasion  of  bac- 
teria. Serious  injury  would  immediately  be  fol-v 
lowed  by  bacteria  under  ordinary  conditions.  The 
term  ** sporadic  infection"  is  now  considered  to  be 
hardly  exact,  because  when  you  have  sporadic  mam- 
mitis,  there  is  generally,  if  not  always,  followed  by 
invasion  of  bacteria ;  frequently  even  sporadic  mam- 
mitis  is  frequently  associated  with  bacteria.  The 
strain  of  these  bacteria  in  sporadic  mammitis,  even 
though  present — the  milk  from  a  normal  cow  con- 
tains bacteria,  and  even  in  sporadic  mammitis  there 
are  bacteria.  These  strains,  if  they  happen  to  be 
the  organisms  mentioned,  are  usually  not  of  a  suffi- 
cient pathogenic  strain  to  be  communicated  from  one 
animal  to  another. 

Q.  In  the  milk  ducts,  or  in  the  teats  of  these  cows, 
healthy  normal  cows,  you  would  find  these  bacteria 
which  you  have  stated  in  your  direct  examination, 
would  you  not  ? 

A.  You  might  not  find  those  particlular  organisms 
in  every  cow,  but  they  would  be  found  in  the  milk; 
I  would  not  say  it  would  be  unusual  that  they  would 
be  found,  and  the  cow  would  be  normal.  Those 
germs  tend  to  affect  a  healthy  tissue  or  membranes; 
there  may  be  pathogenic  strains  of  them.  Assum- 
ing that  a  Sharpies  Mechanical  Milker  first  caused  an 
[194]  injury  to  a  cow  and  an  irritation  and  inflam- 
mation of  the  teat  and  the  udder,  it  would  be  the 
natural  thing  to  follow,  if  that  injury  were  serious, 
that  at  a  time  two  or  three  months  subsequent  to  find 
that  there  had  been  invasion  and  pus. 
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Q.  And  if  there  had  been  an  injury  by  a  Sharpies 
mechanical  milker  to  the  teat  of  a  cow  say  in  the  last 
of  June  or  the  first  of  July,  in  1914,  and  an  examina- 
tion was  not  made  until  October — about  the  20th  day 
of  October,  could  you  determine  by  that  examination, 
and  on  finding  that  there  was  pus  at  that  time,  two 
or  three  months  after  the  first  injury,  could  you  de- 
termine whether  the  original  cause  of  the  condition 
then  found  was  sporadic  mammitis  or  infectious 
mammitis  ? 

A.  You  would  require  the  history  of  the  case,  and 
an  examination  of  the  case,  with  the  severity  of  the 
infection  and  the  finding  of  the  organism  and  the 
finding  of  the  organism  would  be  possible  three  or 
four  months  after  the  original  infection,  after  an 
animal  became  infected  with  mammitis.  The  organ- 
isms may  remain  even  though  the  organisms  appear 
to  be  normal,  and  start  in  on  a  new  outbreak  when 
the  animal  comes  fresh  again. 

There  would  not  be  any  difference  in  what  cowa 
picked  up  the  bacteria  between  those  being  milked  by 
hand  and  those  being  milked  by  milking  machine  in 
the  same  herd  under  the  same  conditions ;  that  in  it- 
self would  make  no  difference,  whether  they  were 
milked  by  hand  or  milking  machine,  provided  the 
milking  machine  was  properly  handled.  If  there 
was  a  string  of  dairy  cows  all  subject  to  the  same 
identical  condition,  and  one  part  being  milked  by  a 
milker,  and  another  part  being  milked  by  hand,  and 
the  part  being  [195]  milked  by  milkers  were  the 
only  owes  which  developed  swollen  quarters  or  udder 
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trouble,  and  those  being  milked  by  hand  which  were 
subject  to  the  same  identical  surroundings  and  con- 
ditions, except  as  to  the  way  they  were  being  milked, 
but  in  those  being  milked  by  hand,  the  swelling  rap- 
idly disappeared,  I  would  say  that  the  bacteriological, 
surroundings  would  have  something  to  do  with  the 
condition  of  the  cow  that  had  the  swollen  quarters; 
the  fact  that  an  injury,  if  there  is  any  injurj^  pro- 
duces a  more  favorable  field  for  bacteriological  devel- 
opment if  they  were  present  than  if  there  was  no 
injury. 

Q.  Doctor,  assuming  that  the  plaintiff  in  this  case, 
in  February,  1914,  had  a  healthy  herd  of  some  90 
dairy  cows,  all  of  which  had  been  entirely  free  from 
garget  since  the  herd  had  been  collected,  that  plaintiff 
then  bought  a  Sharpies  mechanical  milker,  which  was 
installed  by  an  expert  operator,  furnished  by  the  de- 
fendant company,  who  after  installing  the  machine, 
instructed  plaintiff,  his  son  and  hired  man,  in  tho 
care  and  operation  of  the  milker  and  remained  with 
plaintiff  until  he  pronounced  the  machine  properly 
installed  and  adjusted  and  plaintiff  and  his  milkers 
proficient  in  the  operation  of  the  machine ;  that  there- 
after the  machine  was  cared  for  and  operated  by  the 
persons  who  had  received  instructions  as  aforesaid, 
and  was  cared  for  and  operated  in  accordance  with 
the  instructions  furnished  by  the  defendant  com- 
pany; that  after  the  milking  machine  had  been  so. 
used  on  plaintiff's  cows  for  about  30  days,  said  cows 
began  developing  swollen  quarters;  that  the  cows 
showing  swollen  quarters  were  promptly  taken  off  of 
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the  milker  and  thereafter  milked  by  hand,  following 
which  hand  milking  the  [196],  swelling  rapidly 
disappeared  and  did  not  reappear  in  the  affected 
quarters,  or  in  any  other  quarter  of  that  cow,  so  long 
as  she  was  milked  by  hand,  or  in  the  udders  of  any 
other  cow  in  the  herd,  being  milked  by  hand ;  that  the 
cows  which  were  being  milked  by  hand  were  sub- 
jected to  the  same  conditions  of  feed,  water,  quarters, 
exposure,  surroundings  and  handling  as  were  the 
cows  being  milked  by  the  milker,  i.  e.,  all  the  cows 
whether  milked  by  the  milker  or  by  hand,  were  sub- 
jected at  all  times  to  the  same  identical  conditions, 
and  surroundings,  with  one  exception,  that  one  part 
were  being  milked  by  the  milker  and  the  other  part 
were  being  milked  by  hand,  that  notwithstanding 
which  the  cows  which  were  being  milked  by  the 
milker  continued  to  develop  swollen  quarters  so  long 
as  the  milker  remained  in  operation  upon  them, 
while  in  those  being  milked  by  hand  the  existing 
swelling  rapidly  disappeared  and  did  not  reappear  so 
long  as  they  were  mill^ed  by  hand ;  that  on  the  25th 
day  of  June,  1914,  the  defendant,  the  Sharpies  Sepa- 
rator Company,  sent  its  expert  operator  to  plaintiff 's 
ranch  and  he  took  charge  of  all  the  plaintiff's  cows 
and  of  the  milking  machine  and  after  thoroughly  dis- 
infecting the  machine  and  the  premises,  began  milk- 
ing all  of  plaintiff's  cows  with  the  milker,  including 
those  cows  which  had  theretofore  had  swollen  quar- 
ters; that  in  a  very  short  time  the  swellings  reap- 
peared in  the  cows  which  had  theretofore  had  it,  in 
an  aggravated  form,  which  became  so  intense  in  the 
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case  of  about  17  cows,  as  to  stop  the  passage  of  milk 
from  the  udders;  that  said  expert  operator  stopped 
operating  the  machine  about  July  7,  1914,  and  the 
milker  was  not  again  operated  until  about  October  20^; 
1914;  that  in  said  interval  all  the  cows  were     [197] 
milked  by  hand  and  during  that  time  no  new  cases 
of  swollen  quarters  appeared;  that  on   October  20, 
1914,  the  milker  was  again  begun  by  the  same  expert 
operator,  who  had  operated  from  June  25th  to  July 
7th,  and  he  continued  operating  it  on  about  30  cows 
up  until  December  20,  1914;  that  the  cows  on  which 
said  milker  w^as  so  operated  were  cows  selected  by 
said  operator  and  which  had  not  theretofore  shown 
any  udder  trouble ;  that  during  those  two  months,  be- 
tween 8  and  12  of  the  cows  being  milked  by  the  milker 
developed  swollen  quarters;  that  of  the  60-odd  re- 
maining cows  of  the  herd  being  milked  during  the 
same  period  by  hand,  developed  no  new  cases  of  swol- 
len quarters ;  that  the  cows  which  were  being  milked 
by  the  milker  and  the  cows  that  were  being  milked  by 
hand  during  said  period,  were  subjected  at  all  times 
to  the  same  identical  conditions  and  surroundings 
with  the  one  exception,  that  the  one  part  were  being 
milked  by  the  milker  and  the  other  part  were  being 
milked  by  hand;  that  said  expert  operator  stopped 
operating  the  same  machine  on  December  20,  1914, 
and  the  same  has  not  since  been  operated  on  any  of 
plaintiff's  cows ;  that  plaintiff  has  never  had  any  such 
case  or  any  similar  case  of  swollen  quarters  in  his 
herd  before  beginning  the  use   of   the   milker  and 
there  has  been  no  case  of  swollen  quarters  in  his  herd 


206  The  Sharpies  Separator  Company 

(Testimony  of  Dr.  George  H.  Hart.) 
since  the  milking  machine  quit,  would  you  say,  under 
those  circumstances,  that  the  condition  referred  to 
in  the  question,  the  udder  trouble  of  Skinner's  cows, 
was  caused  by  bacteria  in  the  first  place,  or  by  some 
injury  from  the  milking  machine  ? 

Mr.  PARKE. — We  object  to  the  question  as  incom- 
petent, irrelevant  and  immaterial,  and  assuming 
conditions  not  pertinent  and  not  in  evidence.     [198]. 

The  COURT.— Objection  overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  21. 

And  said  defendant,  said  Sharpies  Separator  Com^ 
pany,  a  corporation,  now  assigns  said  ruling  as  error. 

A.  Just  what  is  the  question, — whether  the  trouble 
was  caused  by  the  milking  machine,  or  whether  it  was 
caused  by  bacteria  f 

Mr.  SWING. — ^Yes,  sir;  in  the  condition  stated  by 
my  question. 

A.  The  ultimate  trouble  was  due  to  bacteria.  The 
primary  cause  in  this  case,  there  being  only  part  of  the 
animals  that  were  milked  by  the  milking  machine 
that  were  affected — is  not  that  what  your  question 
said? 

The  COURT. — That  is  what  he  states  in  his  ques- 
tion. 

The  WITNESS.— (Continuing.)  That  in  this 
case  the  milking  machine  could  have  provided  a  con- 
dition in  the  udder  in  this  percentage  of  animals 
which  may  have  been  easy  milkers  or  hard  milkers, 
and  as  the  rules  of  the  company  show,  should  be 
handled  imder  slightly  different  conditions,  but  they 
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may  not  have  been  so  handled,  or  they  may  have  been 
handled,  but  nevertheless  the  milking  machine  may", 
have,  under  those  conditions,  produced  a  favorable 
field  for  these  bacteria  to  multiply.  They  may  have 
caused  some  kind  of  an  injury,  or  some  kind  of  a 
reduction  of  those  tissues  through  the  resistences 
which  they  ordinarily  have.  I  am  familiar  with  the 
instructions  furnished  by  the  Sharpies  Separator 
Company  for  the  operation  of  their  machine.  I  do 
not  remember  that  I  ever  found  in  there  any  place 
where  it  said  to  boil  the  teat  cups :  it  mentions  put- 
ting them  in  an  antiseptic  [199]  solution.  It  says 
to  put  them  in  lime. 

Redirect  Examination. 
This  same  favorable  field  which  I  spoke  about 
might  be  created  by  hand-milking  if  the  cows  were 
abused — that  could  be  created  by  hand-milking :  any 
milking  injurj^  could  be  produced  in  the  same  way; 
and  in  the  use  of  the  milking  machine  upon  an  easy 
milking  cow,  if  you  use  the  same  amount  of  pressure 
and  the  same  amount  of  vacuum  which  you  used 
upon  a  hard  milking  cow,  the  same  result  might  have 
been  as  if  you  bruised  the  teats  by  hand ;  and  if  one 
cow  became  thus  injured  and  developed  mammitis, 
or  the  diseased  condition  developed  into  infectious 
mammitis,  that  condition  might  spread  throughout 
the  whole  herd  within  a  reasonably  short  time.  If 
the  cow's  bag  should  become  injured  by  another  cow 
stepping  on  it,  or  kicking  it,  or  producing  a  traimiatic 
condition,  and  the  bacteria  invade,  and  the  cow  thus 
became   infected  with  infectious    mammitis,    that 


208  The  Sharpies  Separator  Company 

(Testimony  of  Dr.  George  H.  Hart.) 
might  spread  throughout  the  whole  herd :  after  these 
organisms  find  a  favorable  field  to  grow,  those  par- 
ticular organisms  are  of  a  more  virulent  strain  than 
before  it  had  grown  on  such  a  favorable  field.  There 
are  many  conditions  which  might  create  this  favor- 
able field;  any  kind  of  an  injury  might  create  a  fav- 
orable field. 

Testimony  of  Lynwood  J.  Kelly,  for  Defendant. 

Thereupon  LYNWOOD  J.  KELLY  was  called  as 
a  witness  on  behalf  of  the  defendant  Sharpies  Sepa- 
rator Company,  a  corporation,  and  said  Lynwood  J. 
Kelly  having  been  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 

My  name  is  Lynwood  J.  Kelly.  My  business  is 
that  [200]  of  superintendent  of  the  Shore  Acres 
Dairy  &  Land  Company,  San  Leandro,  California. 
I  have  attended  a  veterinary  college  at  the  University 
of  California ;  but  they  do  not  give  a  full  veterinary 
degree  there.  I  am  not  a  graduate  veterinary.  They 
give  a  fairly  good  course  in  the  general  veterinary 
course,  including  bacteriology,  to  be  of  assistance; 
beyond  that,  there  is  no  pretense  of  giving  a  degree. 
I  have  taken  all  of  the  work  given  by  the  University 
of  California.  I  was  born  and  raised  on  a  ranch; 
for  13  years  I  was  actively  engaged  in  handling  of 
stock.  Since  I  came  out  of  college,  I  have  been  in 
the  dairy  business,  and  I  have  spend  several  years 
with  the  University — two  years  with  them  as  fore- 
man of  the  Halsium  on  the  dairies  of  which  I  have 
had  charge.    I  have  been  in  charge  of  the  Shore  Acres 
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Dairy  at  San  Leandro  since  it  was  started  three  years 
ago  last  January.  I  was  also  in  charge  of  the  Sleepy 
Hollow  Certified  Dairy  at  San  Anselmo,  California ; 
I  was  there  for  several  months  at  a  time,  when  the 
superintendent  was  east,  at  two  different  times.  I 
have  had  some  experience  with  the  various  diseases 
of  cattle,  particularly  diseases  of  the  udder ;  of  course 
anybody  in  the  dairy  business  has  those  complications 
to  contend  with.  I  have  made  a  study  in  college,  and 
since  I  came  out,  of  diseases,  and  the  causes  and  cures. 
Mammitis  is  a  general  term  for  an  inflammation  of 
the  mammary  gland — the  glands  that  produce  the 
milk — the  bag  in  general.  Infectious  mammitis  is  an 
inflammation  that  sets  up  in  the  udder,  due  to  the 
invasion  of  some  specific  organism.  All  of  the  pus- 
producing  organisms,  principally  the  micrococcus 
variety,  are  generally  associated  with  infection  mam- 
mitis. Traumatic  mammitis  is  caused  by  [201] 
some  superficial  injury;  there  is  no  pus-producing 
germ  present  in  traumatic  mammitis.  If  a  number  of 
cows  in  a  herd  have  swollen  quarters  and  the  quarters 
are,  in  addition  to  being  swollen,  sore  to  the  touch 
and  are  discolored,  and  in  many  instances  abscesses 
form,  and  either  the  quarters  slough  away  through 
abscesses,  or  pus  runs  out  of  the  teat,  and  samples 
of  milk  from  these  cows  are  taken,  a  bacteriological 
test  or  examination  made,  and  yellow^  micrococcus 
found,  and  an  examination  of  the  milk  taken  from 
the  cows  shows  that  it  has  at  first,  strains  of  a  watery 
substance,  and  later  a  cheese-like  substance  comes 
out,  and  it  has  a  sickish,  sweetish  smell,  under  those 
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circumstances,  I  would  look  for  an  infectious  form 
of  mammitis.  If  there  were  no  infection  present 
no  infectious  germs,  there  would  not  be  any  abscesses 
or  sloughing  away,  or  pus  from  the  udders,  unless 
the  bruises  were  of  such  a  nature  as  to  bring  on  a 
necrotic  condition,  and  that  necrotic  condition 
would  be  brought  on  by  the  invasion,  after  the  injury, 
of  some  pus  producing  organism.  I  think  that  it 
would  be  necessary  for  the  infectious  bacteria  to  get 
into  the  injured  part  before  there  would  be  any  pus 
forms. 

Infectious  mammitis  almost  invariably  comes  from 
external  sources.  The  organisms  that  are  contained 
in  the  udder  are  as  a  rule  nonpathogenic,  that  is  to 
say,  those  that  are  not  disease  producing  in  habit; 
that  is,  they  are  germs,  but  they  are  not  such  germs 
as  produce  disease.  A  pathogenic  germ  is  a  germ 
which  vaxxch  be  or  is  actively  producing  and  diseased. 
In  case  of  infectious  mammitis,  the  organism  invades 
the  udder  through  the  teat  ducts  and  is  taken  on  to 
the  teat  or  through  some  abrasion  of  the  udder  from 
some  external  source.  If  the  plaintiff  [202]  in 
this  case  irrigated  his  farm  and  watered  his  cows  and 
washed  the  milking  machine  and  the  teat  cups,  and 
the  milkers  washed  their  hands  from  water  in  which 
yellow  micrococcus  similar  to  the  yellow  micrococcus 
was  found,  and  an  examination  was  made  of  the  milk 
taken  from  the  udders  of  the  plaintiff's  cows,  in 
which  pus  had  formed,  and  the  quarters  sloughed 
away  in  some  instances,  and  it  were  found  from  a 
bacteriological  test  of  the  milk  taken  from  the  ud- 
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ders  of  the  cows,  and  from  the  water  taken  from  the 
common  source  from  which  the  plaintiff  obtained 
his  water  supply,  that  there  was  present  in  both  the 
milk  and  water  the  same  yellow  micrococcus  or  in- 
fectious organism, — from  such  a  history,   the  in- 
fectious form  of  manmiitis  is  the  first  thing  I  would 
look  for — I  think  it  would  be  very  possible  that  under 
such  conditions  the  cows  would  probably  become  in- 
fected from  this  infectious  germ  in  the  water.     I  do 
not  think  there  is  very  much  doubt  that  in  case  a 
cow  had  traumatic   or  non-infectious  injury,   and 
there  was  present  no  pus  generating  germs,  that 
upon  proper  treatment  of  the  cow,  the  quarters  so 
affected  could  be  saved.     My  experience  has  been 
that  traumatic  mammitis  is  very  easily  overcome  by 
proper  treatment.     Under  those   circumstances,   I 
should  use  an  ointment  on  the  udder,  with  general 
massage,  and  look  to  the  physical  condition  of  the 
animal,  make  sure  that  the  functions  were  working 
properly,  and  that,  with  the  massage  and  the  oint- 
ment, would  generally  bring  out  a  cure.     In  case 
there  was  present  on  the  cows  a  pus  condition,  with 
an  abscess,  and  the  quarters  were  sloughing  away, 
when  it  has  gotten  to  that  point  the  probabilitiy  is 
not  quite   so   good  for  a   cure;   in   case  of  udder 
troubles,  the  sooner  the  treatment  the     [203]     bet- 
ter.    If  no  pus  generating,  or  infection  gets  in,  my  ex- 
perience is  that  the   traumatic   condition   can   be 
cleared  up ;  I  never  know  of  a  cow  dying  from  trau- 
matic mammitis.     It  is  possible  that  a  cow  might  die 
from  traumatic  manmiitis,  because  the  origin  of  the 
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case  might  be  traumatic,  and  an  infection  follow. 
But  where  no  infection  is  present,  I  never  knew  of 
a  cow  dying  from  traumatic  mammitis. 

In  case  one  cow  in  a  herd  receives  an  injury  of 
some  kind,  and  traumatic  mammitis  is  present  in  the 
quarter  or  udder  of  one  cow,  and  that  cow  becomes 
infected  with  a  pathogenic  infectious  germ,  and  that 
cow  comingles  with  the  other  cows,  it  is  possible  for 
the  other  cows  to  become  infected  from  that  one  cow. 
The  possible  or  probable  manner  in  which  infec- 
tious mammitis  could  be  communicated  from  one 
cow  to  another,  would  include  the  case  where  the 
infection  would  be  drawn  from  that  infected  quarter 
and  transmitted  by  the  milker  from  that  cow  to  an- 
other cow;  that  would  be  the  direct  way.  And  an 
indirect  way  would  be,  that  cow  when  she  is  milked, 
the  last  bit  of  milk  that  comes  from  that  quarter 
stays  on  the  bottom  of  the  teat,  and  that  cow  lies 
down,  and  that  rubbed  off  on  the  ground,  or  wherever 
she  happened  to  lie  down,  and  another  cow  coming 
in  contact  with  that  same  spot  is  liable  to  pick  up 
that  organism  in  the  same  way  that  the  cow  dropped 
it.  And  if,  when  you  milk  a  cow,  you  put  the  first 
couple  of  squirts  of  milk  on  the  ground  that  is 
likely;  because  you  are  putting  your  infection  on 
the  floor  where  the  other  cows  can  pick  it  up.  A 
cement  floor,  or  cement  or  board  floor,  or  some  dry 
substance  is  necessary  in  an  ordinary  good  dairy  for 
the  cows  to  stand  on  when  they  are  milked,  because 
it  is  impossible  to  [204]  obtain  any  other  kind  of 
a  floor;  a  ground  floor  simply  sucks  up  the  fluid,  and 
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a  board  floor  is  a  little  better,  not  much,  on  account 
of  the  cracks;  and  a  cement  floor  can  be  thoroughly 
cleaned.  In  a  dairy  milking  in  the  neighborhood  of 
ninety  to  one  hundred  cows,  it  will  be  the  very  best 
thing  for  the  dairy  to  have  a  cement  floor  where  the 
cows  stand  when  they  are  being  fed  over  the  night, 
and  while  they  are  being  milked.  Stanchions  are 
the  usual  methods  of  tying  the  cows  in  a  bam  you 
use  a  short  rope,  possibly,  but  it  gives  the  cow  a  little 
too  much  rope  to  w^alk  around  when  you  want  to 
handle  her.  The  stanchion  method  is  the  ordinary 
way  of  handling  cows  in  a  bam  where  they  use  a 
milking  machine,  or  not;  and  I  would  consider  a 
dairy  barn  equipped  with  stanchions  a  better  barn 
for  dairy  purposes  than  when  not  so  equipped. 

I  understand  the  manner  in  which  a  Sharpies 
Milking  Machine  operates;  in  my  opinion,  the  use  of 
a  milking  machine  with  reasonable  care  and  pru- 
dence, cannot  cause  infectious  mammitis  among  a 
herd  of  dairy  cows  upon  which  it  was  being  used. 
I  base  this  view  largely  on  the  fact  that  I  operated 
a  Sharpies  machine  on  a  large  herd  for  a  period  of 
nearly  two  years;  as  to  how  large  the  heard  was,  at 
present,  we  are  milking  a  httle  over  200  cows,  about 
206  cows;  and  it  will  be  two  years  the  first  of  De- 
cember that  I  have  been  using  the  Sharpies  machine. 
From  my  experience  and  observation,  and  use  by 
myself  of  the  Sharpies  Mechanical  Milker  over  a 
period  of  two  years  upon  a  herd  of  cows  as  I  have 
stated,  I  think  the  machine  can  be  used  successfully 
with  cattle,  without  danger  of  injury  to  the  cows, 
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provided  the  dairy  man  is  careful  in  operating  the 
[205]  same.  I  have  operated  that  machine.  I 
recognize  this  book  which  you  hand  me ;  the  cover  is 
a  little  different  from  the  book  received  by  me;  the 
context  seems  to  be  the  same. 

Mr.  PARKE. — ^We  ask  to  have  this  marked. 

The  CLERK.— ''A." 

The  COURT. — Now,  if  you  operated  this  machine 
as  directed  in  this  book,  is  it  a  successful  machine  ? 

A.  Yes. 

Q.  Would  it  hurt  the  cows'  bag"?        A.  No. 

Mr.  PARKE. — Now,  just  explain  on  what  you  base 
your  answer  to  the  questions  asked  by  the  Court. 

A.  When  the  machines  were  installed,  on  our  herd, 
we  had  that  book  of  instructions  and  we  followed  it. 

The  COURT. — ^I  don't  care  anything  about  your 
herd. 

A.  Well,  those  are  the  instructions. 

Mr.  PARKE.— Well,  if  the  Court  please,  I  insist 
that  the  witness  has  a  right  to  give  the  reasons  upon 
which  he  bases  his  answer,  whether  or  not  the 
machine  is  a  success.  He  says  it  is  a  success,  and  he 
has  a  right  to  give  the  reasons  upon  which  he  bases 
that  opinion. 

Mr.  PARKE. — We  now  offer  to  show,  by  this  wit- 
ness that  he  has  used  a  machine  identical  with  the 
one  in  question  in  mechanism  upon  a  herd  of  some 
two  hundred  dairy  cows  for  a  period  of  over  two 
years  and  has  never  had  any  injury. 

Mr.  SWING. — ^^Our  objections  to  the  offer  as  it  now 
stands  are  that  it  does  not  include  any  offer  to  show 
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that  the  conditions  under  which  this  machine  was 
operated  were  similar  or  identical  with  this  under 
which  the  machine  of  the  plaintiff's  was  operated. 

The  COURT.— Objection  sustained. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NO.  22.     [206] 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

Q.  State  whether  or  not  you  get  as  much  milk 
from  a  dairy  herd  of  200  cows  at  the  Shore  Acres 
Dairy  as  you  did  from  hand  milking. 

Mr.  SWING. — We  object  to  that  on  the  same 
ground  stated  in  our  last  objection;  it  is  incompe- 
tent, irrelevant  and  immaterial. 

The  COURT.— Objection  sustained. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  23. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

The  WITNESS.— (Continuing.)  The  Sharpies 
Milking  Machine  will  cause  the  cow  to  give  as  much 
milk  when  used  on  a  cow  as  if  she  were  milked  by 
hand.  I  base  this  on  observation  in  our  own  herd, 
and  other  herds  with  which  I  have  come  into  contact. 
When  our  dairy  was  started  we  took  count  of  each 
particular  cow,  what  they  were  producing  regularly; 
and  when  the  machines  were  put  in  we  kept  up  that 
system  we  were  following  before,  and  according  to 
our  figures  there  was  no  change  in  the  flow  of  milk 
after  we  put  the  machines  in. 

I  visited  Imperial  Valley  in  the  spring  of  1912,  on 
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veterinarian  business  from  the  University  of  Cali- 
fornia— working  on  some  investigations.  I  visited 
several  ranches;  all  of  them  had  dairies  on  them. 
In  visiting  there,  I  had  no  particular  reason  to  pay 
particular  attention  to  the  water,  but  I  made  some 
observations.  From  my  observations  in  Imperial 
Valley,  and  my  observations  in  the  use  of  the 
Sharpies  machine  at  the  Shore  Acres  Dairy,  and 
other  places,  I  can  [207]  see  no  reason  why  the 
Sharpies  Milking  Machine  should  not  be  used  with 
success  in  the  Imperial  Valley.  When  I  was  down 
there,  there  was  a  very  severe  sand  storm;  such  a 
condition  is  not  conducive  to  the  maintaining  of 
sterile  milking  utensils;  and  such  dust  as  was  in  the 
atmosphere  was  very  possibly  laden  with  pathogenic 
organisms,  which  would  be  liable  to  gain  entrance 
into  milking  utensils  of  one  kind  or  another;  and  if 
there  were  infectious  or  pathogenic  germs  in  one 
dairy,  they  would  be  likely  to  be  carried  to  another 
dairy. 

Cross-examination. 
On  an  average,  the  dairies  are  apart  from  a 
quarter  of  a  mile  to  one-half  or  three-quarters  of  a 
mile,  and  sometimes  three  or  four  miles.  Possibly, 
one  ranch  may  have  developed  in  its  cattle  a  virulent 
type  of  germ  which  can  be  carried  from  one  ranch 
to  another.  The  micrococcus  is  generally  present. 
When  I  spoke  of  blowing,  I  spoke  particularly 
of  blowing  around  the  milk  house.  I  do  not 
know  from  bacteriology  whether  sunshine  will 
kill  the  micrococcus  or  not;  I  will  not  say  that 
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it  will  not;  I  do  not  know  whether  a  germ 
could  live  to  blow  from  one  ranch  to  another  if  the 
sun  were  shining.  My  answer  about  how  a  mechani- 
cal milker  would  work  is  not  based  on  any  operation 
or  experience  in  the  Imperial  Valley,  but  in  similar 
climates.  If  the  first  milk  was  squirted  on  the 
ground,  the  other  cows  would  take  it  up  on  their 
teats,  when  standing  on  the  floor.  They  lie  down  in 
the  stanchions  w^hile  you  are  milking  other  cows. 
It  is  out  in  the  corral  in  the  manure  and  in  the  dust. 
[208] 

Q.  Now,  I  will  ask  you  if  a  string  of  cows  are  be- 
ing milked  part  by  the  milker  and  part  by  hand,  and 
they  are  comingling,  and  they  all  lie  down  in  the 
same  corral,  and  they  all  get  up  together,  would,  in 
your  opinion,  there  be  any  difference  in  what  cow 
would  absorb  the  pathogenic  germ,  with  a  cow  being 
operated  by  the  mechanical  milker,  or  the  one  by 
hand;  in  other  words,  would  the  germs  show  any 
preference  in  your  opinion? 

A.  Yes,  I  believe  they  would;  if  the  germs  were 
there  at  the  teat,  and  the  teat  cup  is  placed  on  to  that 
teat,  it  is  there  in  closer  contact  than  it  would  be  if 
a  man  is  milking  by  hand.  The  instructions  call  for 
always  squirting  a  few  drops  out  of  the  teat;  that 
would  tend  to  clean  out  the  teat.  The  germs  might 
be  in  the  teat  cup  from  previous  milking,  or  from 
another  cow  that  was  affected.  The  instructions  are 
that  after  the  previous  milking  the  teat  cup  is  put 
in  Hme  water;  presumably,  the  germ  would  not  then 
be  in  the  teat  cup;  if  so,  it  would  be  in  latent  form; 
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but  the  disease  would  be  in  one  cow.   You  can  trans- 
mit the  disease  by  the  hand  of  the  milker  just  as  well 
as  by  the  teat  cup. 

Q.  Now,  assuming  this  herd  is  being  milked  part 
by  hand  and  part  by  the  milker,  and  that  the  herd — 
both  parts  are  under  the  same  identical  conditions, 
surroundings,  and  so  forth,  with  the  one  exception 
that  part  are  being  milked  by  the  milker  and  part 
are  being  milked  by  hand,  and  the  only  cases  de- 
veloping swollen  quarters  are  those  being  milked  by 
the  milker,  and  none  originated  in  those  being  milked 
by  hand,  how  would  you  explain  that  situation? 

A.  The  only  way  I  can  see  that  is  the  organisms 
were  carried  by  the  teat  cups  from  one  cow  to  an- 
other, more  readily —  [209]!  that  is,  what  I  mean, 
because  the  teat  cups  were  in  closer  contact  than 
the  persons 's  hand — the  milker's  hand.  There  is  a 
little  preference  in  my  opinion  for  the  transmitting 
of  this  germ  between  the  teat  cup  and  the  moist 
hands  of  the  milker;  the  teat  cup  fits  closer  to  the 
teat  than  the  operator's  hand,  and  therefore  the  germ 
is  there  where  it  can  come  in  closer  contact  with  the 
teat  duct;  and  whether  that  would  explain  the  fact 
that  all  of  these  cases  originated  with  the  cows  being 
milked  with  the  milker  and  none  being  in  those  if 
milked  by  hand  is  hard  to  answer.  In  my  opinion, 
the  disease  will  be  transmitted  if  it  is  of  an  infectious 
order  from  one  cow  to  the  other,  either  by  hand  or 
by  machine,  but  by  machine  the  disease  will  carry 
from  one  cow  to  another  a  little  more  readily. 

Q.  Do  you  say  that  the  swollen  quarter  described 
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in  my  question,  to  which  I  am  directing  my  ques- 
tion, was  infectious,  when  those  were  the  symptoms, 
that  it  appeared  only  in  the  cows  being  milked  by 
the  milker  and  that  it  did  not  appear  among  the  cows 
being  milked  by  hand  ? 

A.  I  cannot  tell  from  your  description. 

Q.  Go  a  step  farther.  You  have  referred  to  the 
water  containing  these  pathogenic  germs,  which  you 
implied  produced  the  trouble,  and  they  washed — the 
milkers  washed  their  hands  in  it.  If  the  milkers 
washed  their  hands  in  this  water,  and  they  also 
washed  the  teat  cups,  assuming  that  they  did  not 
sterilize  them  as  called  for  by  the  instructions,  sup- 
pose they  just  simply  washed  them  in  this  sterilized 
water,  would  there  be  any  difference  in  the  trans- 
mitting of  the  germs  to  the  teats  of  these  cows,  be- 
tween transmitting  by  hand  from  the  water  to  the 
cows  being  milked  by  hand,  [210]  and  transmit- 
ted from  the  water  to  the  cows  being  milked  by  the 
milker? 

A.  I  think,  in  the  same  case,  your  milking  machine 
cups  would  be  a  better  carrier. 

Q.  Granting  that  the  cups  would  be  a  better 
carrier,  would  that  explain  the  fact  that  all  the  cases 
amount  in  the  aggregate  to  fifty  per  cent  of  the  herd, 
all  developed  on  the  cows  milked  by  the  milker,  and 
not  a  one  developed  on  the  cows  milked  by  hand? 

A.  It  is  hard  for  me  to  realize  such  a  condition, 
but  I  think  it  is  possible,  assuming  in  that  case  the 
milkers  milking  by  hand  didn't  use  any  soap  in 
washing  their  hands. 
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Q.  Just  simply  didn't  disinfect  them?  They  sim- 
ply washed  in  this  water  which  we  are  assuming 
contain  micrococcus  citreus,  or  the  organism  testi- 
fied to  by  Dr.  Taylor,  which  you  intimated  was  the 
cause  of  the  contamination  of  the  cows  producing 
swollen  quarters,  and  I  asked  you  if  that  was  the 
source  or  the  origin  of  the  trouble  which  produced 
the  swollen  quarters  under  the  milker;  why  would 
it  not  also  produce  the  same  condition  with  the  cows 
milked  by  milkers  where  they  washed  their  hands 
in  the  same  water? 

A.  I  think  it  perfectly  possible  for  the  hand  milk- 
ing to  spread  the  disease  the  same  as  the  other,  but 
to  a  little  less  extent. 

Q.  And  if  the  hands  were  contaminated  in  the 
same  way  that  the  teat  cups  were  contaminated 
through  the  water,  there  would  be  evidence  of  it  just 
the  same  as  the  cows  milked  by  hand,  as  the  cows 
milked  by  the  milkers? 

A.  To  a  less  extent.  It  would  show  but  to  a  less 
extent.  If  it  did  not  show  at  all,  it  would  be  my 
opinion  that  the  w^ater  was  not  the  source  of  the 
trouble.  I  could  not  say  it  was  [211]  the  cause. 
These  pathogenic  germs  referred  to  may  invade 
healthy,  uninjured  tissue  or  membranes;  it  is  pos- 
sible; they  can  stir  up  a  diseased  condition.  There 
have  been  cases  where  the  diseases  have  been  found, 
but  they  have  not  been  very  numerous  in  number. 
I  took  my  course  at  the  University  of  California;  I 
know  Archibald  Robinson  Ward,  B.  S.  A.,  D.  V.  M.; 
I  took  some  courses  under  him;  his  opinion  on  this 
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subject  ought  to  be  an  authority.  In  my  opinion, 
the  yellow  micrococcus  is  infectious;  its  simple  pres- 
ence in  the  udder  would  not  denote  infectious  mam- 
mitis  without  the  inflamed  condition  that  goes  with 
it.  It  may  be  in  a  latent  form,  or  it  may  be  of  a  less 
virulent  strain  than  would  ordinarily  produce  the 
inflamed  condition. 

Q.  If  Dr.  Ward  says  that  he  doesn't  consider  the 
orange  yellow  colonies  of  micrococcus  to  indicate  an 
abnormal  condition  of  the  udder,  would  you  think 
that  that  was  an  authority  ? 

A.  I  would  like  to  ask  in  what  year  that  statement 
was  made. 

Q.  I  have  it  reprinted  from  American  Magazine, 
February  14,  1903,  which  was  furnished  to  me  this 
year  by  Dr.  Harding  as  his  latest  authority. 

A.  Well,  I  think  that  anybody  who  has  made  a 
study  of  bacteriology  would  not  take  as  authority 
anything  that  is  10  or  13  years  old.  I  do  not  know 
of  any  later  opinion  by  Dr.  Ward  on  this  matter. 
If  Dr.  Ward  stated  that  he  had  examined  16  healthy 
udders  and  had  found  this  yellow  micrococcus  pres- 
ent in  every  case,  and  the  others  were  healthy,  that 
would  not  affect  my  opinion;  because  as  I  said  be- 
fore, the  yellow  micrococcus  might  be  there,  and  at 
the  same  time  they  may  [212]  not  be  virulent 
enough  to  produce  a  diseased  condition;  an  injured 
tissue  furnished  a  better  food  for  the  propagation 
and  reproduction  of  organisms. 

Q.  And  I  will  ask  you  this  question;  assuming 
that  a  herd  of  dairy  cows  were  being  milked,  one 
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string  by  a  milker,  and  another  string  by  hand,  and 
the  only  case  of  mammitis  to  appear  in  the  herd 
appeared  in  the  cows  being  milked  by  the  machine, 
and  that  when  the  condition  so  appeared,  the  affected 
cows  were  taken  off  the  milker  and  milked  together 
with  the  other  cows  being  milked  by  hand,  not  being 
isolated,  and  that  the  milkers  didn't  wash  their 
hands  or  disinfect  their  hands  between  cows,  and 
the  cows  so  affected  got  well,  and  the  mammitis 
didn't  spread  to  a  single  other  cow  being  milked  by 
hand,  would  you  say  that  the  cows  had  infectious 
mammitis  *? 

A.  It  does  not  seem  like  it  to  me,  no. 

Redirect  Examination. 

Q.  But  if  you  put  a  milking  machine  upon  a  herd 
of  90  cows,  Mr.  Kelley,  and  in  a  period  of  30  days, 
and  thereafter  continuously,  the  cows — at  least,  25 
to  30  of  them — got  swollen  udders,  inflamed,  dis- 
colored, some  of  them  broke  out  in  abscesses,  and  the 
whole  quarter  sloughed  away,  and  a  great  many  of 
them  have  pus  running  from  the  teats,  would  you 
say  from  that  indication  that  there  was  infectious 
or  merely  a  traumatic  condition? 

A.  From  the  number  of  cattle  you  speak  of,  it 
appears  to  be  infectious. 

Recross-examination. 

I  base  this  upon  the  number  of  cattle  because  trau- 
matic [213]  mammitis  does  not  carry  with  it  an 
infectious  nature,  and  therefore  would  not  spread 
from  one  cow  to  another.    Numbers  are  controlling 
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in  a  way.  If  you  went  down  the  line  of  stanchions 
and  kicked  each  cow  in  the  udder,  and  you  had  15 
cases  of  mammitis,  and  you  knew  you  had  15  cows 
that  you  had  kicked,  that  is  a  case  where  you  would 
have  known  the  history  of  the  trouble. 

Q.  And  in  this  case  you  know  that  the  cows  have 
been  milked  by  a  milker  ? 

A.  There  would  again  be  the  question  as  to  the 
operation  of  the  milker. 

•Q.  More  numbers  then  is  not  controlling,  is  it  ? 

A.  Not  with  the  history  of  it,  but  you  have  got  to 
know  the  history  of  it. 

<J.  You  spoke  of  injured  tissues  being  a  better 
food  for  infectious  or  pathogenic  geims.  I  will  ask 
you,  from  your  observation  of  the  use  of  the  Sharpies 
milking  machine  at  various  places,  whether  or  not 
it  if  properly  operated,  injures  the  tissue  of  the  ud- 
der.       A.  It  does  not. 

Recross-examination. 

I  do  not  say  that  it  is  impossible  for  the  milker 
to  irritate  the  teats  of  a  cow.  If  it  did  irritate  the 
teats  of  the  cows  that  would  produce  a  field  favorable 
to  a  germ. 

Q.  And  would  you  say  that  where  such  is  produced, 
a  field  favorable  to  the  invasion  of  the  germs,  by  a 
milker  that  is  milked  the  cows  without  injury? 

A.  Is  that  hypothetical?     [214] 

Q.  Yes,  sir;  it  is  hypothetical. 

A.  Considering  it  as  a  hypothetical  question,  I 
would  say  yes. 

Q.  You  would  say  what  ? 
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3^.  Considering  that  as  a  hypothetical  question,  I 
would  say  that  if  the  milking  did  injure  the  cattle, 
it  would  give  a  field — 

Mr.  SWING. — Just  a  minute  What  is  that  an- 
swer t 

(Last  answer  read  by  the  reporter.) 

A.  (Continuing.)  — give  a  proper  field  for  the 
propagation. 

Redirect  Examination. 

Q'.  Just  a  moment.  The  same  field,  by  injury  of 
tissue,  might  result  from  use  of  the  hand  milking, 
might  it  not,  Mr.  Kelly  ?        A.  Yes,  sir. 

Testimony  of  Leo  Van  Denenden,  for  Defendant. 

Thereupon  LEO  VAN  DENENDEN,  was  called  as 
a  witness  on  behalf  of  said  defendant.  Sharpies  Sep- 
arator Company,  a  corporation;  and  said  Leo  Van 
Denenden  having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 

I  live  at  Corcoran,  California,  and  have  lived  there 
ten  years.  My  business  is  that  of  a  dairyman.  I 
have  been  in  the  dairy  business  ever  since  I  have 
been  a  little  boy.  I  have  been  in  the  dairy  business 
in  California  since  I  came  here.  I  worked  for  C. 
G.  Lamberson,  the  last  three  years ;  his  herd  of  cows 
is  120  head.  I  have  observed  the  operation  of  a 
Sharpies  mechanical  milker.  I  am  acquainted  with 
the  ordinary  diseases  of  udder  troubles  [215] 
of  cattle ;  1  am  not  a  veterinary,  but  whenever  there 
is  any  trouble,  I  can  cure  it, — I  cannot  explain  the 
diseases,  the  names.     I  do  not  understand  the  tech- 
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nical   names.     I    am    familiar   with    swollen   bags 
of  cows,  and  have  had  occasion  to  treat  them.     I 
understand  the  theory  and  method  and  operation 
of  the  Sharpies  mechanical  milker.     My  use  of  the 
Sharpies    mechanical    milker    has    extended    over 
16  months.     I  have  seen  it  operated  at  more  than 
one  place.     From  my  observation,  in  my  opinion, 
the  use  of  the   Sharpies  mechanical  milker,   when 
properly   operated,   cannot   injure   the    cows    upon 
which  it  is  used.     If  properly  used,  it  is  impossible 
to  injure  a  cow,  because  it  is  too  soft  to  squeeze  the 
teat  to  injure  with  proper  care;  but  if  you  get  a 
man  to  operate,  say,  it  is  just  as  good  that  way  as 
any  other,  why,  it  will  injure  the  cow.     From  my 
observation,  it  is  necessary  to  adjust  the  amount  of 
pressure  and  the  amount  of  vacuum  when  you  are 
changing  from  one  cow  to  the  other.    On  the  pulsator 
there  is  something  by  which    you    can    adjust   the 
amount  of  pressure  and  the  amount  of  vacuum.     I 
have  been  in  a  position  to  observe,  and  have  observed 
the  effect  of  the  use  of  a  machine  upon  the  udders 
of  cows.    I  have  been  in  a  position  to  observe  whether 
or  not  it  affects  or  destroys  the  tissues,  and  injures 
the  tissues.     According  to  my  observation,  it  does  not 
injure  the  teats  or  udders  of  the  cows.     It  cannot 
do  it  if  you  handle  it  proper.     My  experience  with 
the  use  of  the  machine  has  been  for  16  months.     I 
got  just  as  much  milk  from  the  cows  by  milking  with 
the  machine  as  I  did  by  hand;  just  as  much  or  more. 
I  kept  track  of  the  milk,  but  I  did  not  run  the  dairy 
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when  it  was  run  by  hand.     I  ran  the  dairy  when  we 

put  the  machine  in.     [216] 

I  did  not  keep  the  pressure  the  same:  I  changed 
it.  I  did  not  change  the  vacuum;  just  changed  the 
pressure.  I  changed  the  speed.  I  had  one  of  those 
black  things  up  in  my  barn  for  instructions ;  it  stated 
'^Keep  your  vacuum  at  17";  I  left  the  vacuum  at 
17.  It  states  *' pressure  at  7";  there  is  a  little  hand 
on  that  pulsator ;  you  change  it. 

Q.  Then  you  did  not  keep  it  at  17  ? 

A.  That  is  on  the  gauge,  on  the  pipe-line — on  the 
pressure  line. 

Q'.  That  is  on  the  pressure  line,  not  on  the  milker ; 
this  says,  * '  Keep  the  pulsator  at  55  per  minute ' ' ;  you 
kept  that  at  55  per  minute.        A.  All  the  time. 

iQ.  Then  this  pressure  you  are  talking  about  is 
something  else  besides  what  is  on  this  blackboard. 

A.  The  pressure  that  is  on  the  board  here  is  the 
gauge  that  is  on  the  pipe-line.  It  is  not  that  thing 
that  I  move.  That  thing  that  I  move  on  this  ma- 
chine is  this  little  handle  here  (indicating)  ;  I  don't 
know  what  the  name  of  that  is;  it  changes  the  pres- 
sure on  the  teat  cups.  This  pressure  that  is  talked 
about  is  the  gauge  on  the  pipe-line;  that  is  not  in 
here ;  that  is  in  the  line  in  the  bottom  where  you  get 
your  vacuum  pressure  from.  There  is  overhead, 
along  above  the  cows,  a  couple  of  pipes  carrying  the 
air  from  the  air-pump  and  the  air-tanks ;  there  are 
two  holes  in  the  top  of  the  pulsator,  and  when  that 
is  fastened  on  these  hooks  by  the  pipe-line,  these  two 
openings  fit  over  the  opening  in  the  pipe-line.     The 
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pressure  referred  to  in  this  metal  board,  Exhibit  6, 
refers  to  the  pressure  on  that  main  [217]  air  car- 
rier or  air  pipe-line  above ;  but  the  amount  of  pres- 
sure of  air  in  the  pipe-line  does  not  necessarily  mean 
the  amount  of  pressure  in  the  teat  cups.  There  are 
two  pounds  of  pressure  when  this  little  handle  is 
put  dow^n — when  it  is  moved  aroimd  to  the  point 
where  it  says  '*on,"  that  lets  every  bit  of  pressure 
into  the  teat  cups;  and  if  you  keep  the  pressure  on 
the  valve  the  same,  and  this  valve  is  open,  you  get 
all  the  pressure  in  the  teat  cups — 7  pounds.  And  if 
you  turn  this  lever  to  the  point  where  it  says  "off," 
you  would  still  be  getting  only  2  pounds  of  pressure 
in  the  teat  cups.  If  you  set  it  at  an  intermediate 
point,  3^ou  would  get  somewhere  between  two  and 
seven  pounds  in  the  teat  cups. 

Oross-examination. 
I  don't  know  how  the  milker  that  the  Sharpies 
Separator  sold  the  plaintiif  in  this  case  worked  on 
his  ranch.  I  never  saw  his  milker.  My  answers 
regarding  the  fact  that  these  milkers  can  be  operated 
without  injury  to  the  cows  is  not  based  on  any  ob- 
servation or  experience  obtained  in  Imperial  Valley. 
I  don't  know  anything  about  the  Sharpies  milker 
dowTi  there. 

Testimony  of  F.  E.  Felch,  for  Defendant. 

Thereupon  F.  E.  FELCH  was  called  as  a  witness 
on  behalf  of  the  defendant,  Sharpies  Separator  Com- 
pany, a  corporation,  and  said  F.  E.  Felch  having  first 
been  duly  sworn,  testified  as  follows : 
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Direct  Examination. 
My  name  is  P.  E.  Felch.  I  live  at  Phoenix,  Ari- 
zona. I  am  in  the  dairy  business.  I  do  not  know 
how  long  I  have  been  in  the  dairy  business ;  I  have 
been  in  it  [218]  for  30  years  on  my  own  accord. 
I  have  been  in  the  dairy  business  in  Phoenix  for  15 
years — that  is  in  the  Salt  River  Valley.  As  to  the 
climatic  conditions  in  the  Salt  River  Valley,  it  is 
very  warm.  I  have  never  been  in  the  Imperial  Val- 
ley. I  have  not  particularly  observed  the  Govern- 
ment weather  reports  from  Imperial  Valley  as  to 
heat  conditions  there.  In  the  Salt  Rier  Valley,  in 
the  summer,  it  gets  pretty  hot — up  to  120  sometimes 
and  over.  The  Salt  River  Valley  is  a  very  extensively 
irrigated  country,  and  my  dairy  is  in  the  irrigated 
district.  During  the  past  four  or  five  years  I  have 
milked  from  30  to  90  cows.  I  understand  the  man- 
ner in  which  the  Sharpies  mechanical  milker  oper- 
ates ;  I  have  used  one ;  and  I  have  observed  the  use  of 
one  other  than  the  one  which  I  use  myself.  From  my 
observation  and  experience,  the  Sharpies  mechanical 
milker  can  be  used  upon  a  herd  of  dairy  cows  by 
proper  use  and  management,  so  as  not  to  result  in 
injury  to  the  cows ;  I  know  this  from  experience ;  I 
have  used  it  three  years  and  had  no  injury  to  the 
cows.  I  have  observed  the  use  of  it  in  some  other 
dairies  in  the  Salt  River  Valley — Mr.  Harris'  dairy; 
but  I  did  not  have  much  time  to  observe  the  other 
fellows'.  My  milker  was  used  by  myself,  or  my  sons 
at  times.  During  the  time  that  I  have  been  using 
the  milker  on  my  cows,  I  have  not  had  any  udder 
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trouble.  I  get  as  much  milk  from  my  cows  when  I 
am  using  the  Sharpies  mechanical  milker  as  when 
I  milk  by  hand — I  get  more,  considerably  more;  I 
got  10  per  cent  more  on  the  start  above  ordinary 
hand  milking.  I  have  an  instruction-book  from  the 
Sharpies  Separator  Company.  This  book  which  you 
show  me,  marked  Defendant 's  Exhibit  1,  in  evidence 
in  this  case,  is  the  same  thing  as  the  book  of  instruc- 
tions I  [219]  received.  I  did  not  receive  one  of 
those  tin  plates  of  instructions,  such  as  plaintiff's 
Exhibit  No.  6;  I  used  the  book  altogether.  My  ma- 
chine was  installed  by  Mr.  Albert  J.  Reed;  he  in- 
structed me  in  the  use  of  the  machine.  I  did  not 
know  anything  about  the  use  of  the  machine  other 
than  the  instruction  received  from  Mr.  Reed,  and 
through  the  literature  and  the  instruction-book  of 
the  Sharpies  Separator  Company ;  I  followed  out  the 
instructions  as  given  in  the  instruction-book  as 
nearly  as  possible. 

Cross-examination. 

I  have  never  been  in  Imperial  Valley,  and  do  not 
know  the  conditions  that  exist  there,  and  do  not  know 
the  case  of  the  trial  by  Mr.  Skinner  of  the  Sharpies 
milker.  In  my  opinion,  it  is  not  possible  to  injure 
cows  with  the  Sharpies  mechanical  milker,  producing 
a  condition  similar  to  mammitis,  if  you  use  it  accord- 
ing to  instructions — I  do  not  think  it  is. 

Q.  If  the  machine  is  left  on  for  some  length  of 
time,  would  that  produce  it  ? 

A.  Well,  that  is  the  operator's  fault. 

Q.  Well,  answer  my  question  ?    Will  that  produce 
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a  condition  similar  to  that  ? 

A.  I  don't  know;  I  take  mine  off.  I  think  I  was 
examined  in  a  deposition  taken  at  Phoenix. 

Qi.  You  were  examined  in  Phoenix  at  the  time  the 
deposition  was  taken.  You  didn't  make  this  state- 
ment? (Reading:)  "You  can  cause  garget  by 
bruises  of  any  kind  in  the  udder,  or  you  can  cause 
garget  by  hand,  by  taking  and  pulling  the  teat  after 
the  milk  is  out  of  it,  by  staying  with  it,  and  I  pre- 
sume [220]  to  say  that  the  Sharpies  machine,  or 
any  other  machine,  if  it  was  not  taken  off  after  the 
milking  is  done,  might  cause  garget. ' ' 

A.  That  is  exactly  what  I  would  say  right  now,  if 
you  were  to  put  it  to  me  the  same  way. 

You  adjusted  this  little  spigot  here  which  gives  you 
more  or  less  pressure.  I  have  milked  cows  by  hand ; 
some  teats  of  a  cow  milk  easier  by  hand  than  other 
teats ;  there  is  a  variation  in  teats.  The  idea  of  this 
little  spigot  is  to  adjust  the  amount  of  pressure  to 
each  cow's  bag,  according  to  the  resistance  of  that 
cow  or  the  susceptibility  of  that  cow. 

Q.  Is  it  possible  with  this  machine  to  adjust  that, 
so  you  can  vary  the  amount  of  pressure  upon  the  dif- 
ferent teats,  according  to  the  conditions  of  that  teat  ? 

A.  Why,  no. 

Mr.  SWING.— That  is  all. 

Mr.  PARKE.— That  is  all. 

The  WITNESS.— What  do  you  mean,  each  teat 
separately ;  is  that  the  question  ? 

Mr.  SWING.—  Yes. 

A.  No ;  when  you  change  the  pressure  you  change 
it  on  them  all. 
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Thereupon,  F.  L.  BRIGGS  was  called  as  a  witness 
on  behalf  of  said  defendant,  Sharpies  Separator 
Company,  a  corporation,  and  said  F.  L.  Briggs  hav- 
ing first  been  duly  sworn,  testified  as  follows : 

Direct  Examination. 
My  name  is  F.  L.  Briggs.  I  know  Dr.  Walter  J. 
Taylor.  [221]  I  was  with  him  in  the  Imperial  Val- 
ley on  or  about  October  10,  1914.  I  went  with  him 
to  the  ranch  of  W.  W.  Skinner,  the  plaintiff  in  this 
action,  along  about  the  middle  of  October,  1914. 
That  was  the  time  that  Dr.  Taylor  took  samples  from 
four  of  the  cows  of  Mr.  Skinner.  I  don't  remember 
whether  we  talked  to  Mr.  Skinner.  I  am  in  the  em- 
ploy of  the  Sharpies  Separator  Company,  and  fa- 
miliar with  their  milking  machine.  They  do  not 
make  more  than  one  kind  of  milking  machines;  all 
machines  are  like  the  one  here  before  me,  identical; 
and  that  was  true  in  1914.  I  have  visited  a  great 
many  dairies  throughout  the  country.  The  average 
dairy  is  equipped  with  a  cement  floor  and  with  stan- 
chions; and  that  is  true  whether  they  are  using  a 
machine  or  not.  I  saw  the  gasoline  engine  which  Mr. 
Skinner  was  using  on  his  place ;  I  believe  it  was  an 
International.  I  am  familiar  with  the  value  of  ma- 
chinery such  as  gasoline  engines,  after  they  have 
been  used  for  a  short  period  of  time;  I  have  sold 
them.  In  my  opinion,  presuming  that  Mr,  Skinner 
paid  $175  for  the  gasoline  engine  in  question  about 
February  1,  1914,  the  value  of  that  engine  in  use  in 
December  of  that  year  would  be  fifty  per  cent,  fifty; 
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cents  on  the  dollar;  I  think  I  could  sell  it  for  that 
price.  If  a  man  were  using  it  for  separating  milk 
from  ninety  cows,  the  value  of  it  to  the  man  so  using 
it  would  be  the  price  of  it  when  new. 

Testimony  of  A.  Edgar,  for  Defendant. 
Thereupon  A.  EDGrAR  was  called  as  a  witness  on 
behalf  of  said  defendant  Sharpies  Separator  Com- 
pany, a  corporation,  and  said  A.  Edgar  having  been 
first  duly  sworn,  testified  as  follows : 

Direct  Examination. 
My  name  is  Arthur  Edgar,  and  I  am  president  of 
[222]  Edgar  Bros.  Company.  I  could  not  state 
whether  I  entered  into  a  contract  with  the  Sharpies 
Separator  Company  during  the  year  1914.  I  know 
absolutely  nothing  about  this  purported  contract 
which  you  show  me.  I  observe  the  signature  here, 
Edgar  Bros.,  by  J.  H.  Edgar ;  that  is  Mr.  J.  H.  Ed- 
gar's signature.  He  is  general  manager  of  our  com- 
pany. I  do  not  believe  that  I  ever  saw  this  contract, 
or  a  copy. 

Q.  This  contract  was  signed  Edgar  Bros.  Company 
by  J.  H.  Edgar,  on  the  12th  of  May,  1914. 

A.  I  have  actually  no  knowledge  of  those  contracts ; 
I  never  saw  one  of  them;  I  have  no  knowledge  of 
them  whatever,  in  any  way.  I  don't  know  on  what 
date  my  company  became  the  agents  of  the  Sharpies 
Separator  Company.  I  know  absolutely  nothing 
about  the  sale  of  the  4th  unit  to  Mr.  Skinner.  He 
didn't  buy  it  from  me  personally.  The  only  knowl- 
edge that  I  could  give  as  to  whether  or  not  I  had  any 
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contract  with  the  Sharpies  Separator  Company  to 
act  as  their  agents  before  the  12th  of  May,  1914,  is 
just  hearsay.     I  have  no  knowledge  personally. 

Mr.  PARKE. — We  offer  in  evidence  the  contract 
so  signed  by  Edgar  Bros.  Company  by  J.  H.  Edgar 
and  ask  to  have  it  marked  Defendant's  Exhibit  2. 
**To  be  annexed  hereto. " 

Mr.  SWING. — Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  and  not  appearing  it  is  a  con- 
tract that  has  ever  been  accepted  by  the  Sharpies 
Separator  Company. 

The  COURT.— Objection  sustained. 

Mr.  PARKE. — We  note  an  exception. 
EXCEPTION  NUMBER  24. 

And  said  defendant.  Sharpies  Separator  Company, 
a  corporation,  now  assigns  said  ruling  as  error. 
[223] 

Mr.  PARKE. — We  desire  at  this  time  to  read  in 
evidence  the  deposition  of  Albert  J.  Reed,  taken  for 
and  on  behalf  of  plaintiff  pursuant  to  notice. 

Said  deposition  was  thereupon  received  and  read 
in  evidence  in  the  cause,  and  was  and  is  in  words  and 
figures  as  follows,  to  wit : 

Deposition  of  Albert  John  Reed,  for  Plaintiff. 

Direct  Examination. 
My  full  name  is  Albert  John  Reed,  and  my  address 
is  Davis,  California.  In  installed  the  Sharpies  me- 
chanical milking  machine  on  the  ranch  of  W.  W. 
Skinner,  the  plaintiff  in  this  action ;  I  installed  it  on 
February  1,  1914.     It   was  a  Sharpies   mechanical 
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milker  of  three  units.  I  installed  the  same  kind 
of  milking  machines  for  parties  around  Phoenix^ 
Arizona.  I  know  F.  E.  Felch,  and  I  installed  on 
Felch's  ranch  a  Sharpies  mechanical  milker  similar 
to  the  one  at  Skinner's  ranch.  I  know  Mr.  Hansen 
down  there  near  Phoenix  that  has  a  Sharpies  me- 
chanical milker.  I  don't  know  M.  S.  Autry,  who  has 
a  ranch  down  near  Phoenix,  nor  James  Willis,  nor 
Edward  L.  Stalm.  I  have  seen  the  machines  that 
Hansen  and  Felch  were  operating  at  that  time  on 
their  ranch  near  Phoenix.     I  installed  them. 

Q.  Were  they  the  same  kind  of  machines  that  the 
plaintiff  W.  W.  Skinner  was  using  near  El  Centro  ? 

Mr.  SWING. — Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  and  calling  for  a  conclusion  of 
the  witness. 

The  COURT. — I  will  sustain  the  objection. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  25. 

And  said  defendant.  Sharpies  Separator  Company, 
a  [224]  corporation,  now  assigns  said  ruling  as 
error. 

I  installed  the  machine  on  Mr.  Hansen's  place  and 
Gus  Harris'  place  and  Mr.  Skinner's  place.  I  was 
at  Skinner's  ranch  several  times. 

Q.  When  you  were  there,  on  that  ranch,  there  was 
a  dairy  barn  ? 

A.  A  dairy  shed.  It  has  a  thatched  roof,  two 
rows  of  stanchions,  two  rows  of  mangers,  two  con- 
crete platforms  for  the  cows  to  stand  on  and  one 
concrete  gutter  on  the  south  side ;  the  gutter  on  the 
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north  side  was  without  a  concrete  bottom ;  there  was 
a  wooden  floor  through  the  center.  He  had  a  milk- 
ing house  and  power  house  combined,  about  50  feet 
south  of  this  dairy  shed.  The  milking  machines  and 
the  dairy  shed  connected  up  to  the  power-house  and 
operated  from  the  power-house.  There  was  a  water 
hole  located  between  the  power-house  and  near  the 
power-house  and  dairy  shed ;  it  is  similar  to  all  water 
holes  in  Imperial  Valley  for  washing  up  dairy  uten- 
sils ;  it  was  a  hole  in  the  ground  with  water  running 
through ;  it  was  not  fenced  off  from  the  rest ;  it  was 
open  so  that  the  cows  could  get  in  there  and  the  other 
cattle.  The  cows  down  there  were  watered  in  holes 
much  the  same  as  others,  the  one  from  which  the 
water  was  taken  out  to  wash  the  dairy  utensils  and 
these  water  holes  were  fenced  off  with  barb  wire, 
fencing  off  a  place  about  16  to  20  feet;  it  was 
boarded  up  so  that  the  animals  could  get  up  to  this 
board  and  drink  over  it  much  the  same  as  a  trough. 
The  water  came  from  the  main  irrigation  ditches; 
it  was  not  well  w^ater  of  any  kind,  it  was  not  pump 
water.  The  dairy  shed  was  kept  in  as  good  cleanli- 
ness as  it  was  possible  to  keep;  it  was  clean  all  but 
the  gutter  on  [225]  the  north  side,  and  that,  hav- 
ing no  bottom^  was  more  or  less  dirty.  The  gutter 
on  the  north  side  was  without  a  bottom  and  when  you 
took  the  manure  out  you  took  some  dirt  with  it;  it 
was  not  easy;  and  afterwards  filled  it  in  with  dry 
sand;  and  the  same  process  would  go  on  each  time. 
It  could  be  cleaned  out,  but  not  as  clean  as  it  should 
be.     Later  on  I  made  suggestions  to  Mr.  Skinner  by 
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which  he  could  remedy  the  trouble;  I  put  in  two 
board  planks,  2  by  12,  and  filled  in  the  bottom;  I  did 
this  in  the  lattter  part  of  October  or  the  1st  of 
November,  1914.  All  of  this  testimony  refers  to 
1914.  I  was  there  during  the  summer  of  1914.  I 
could  not  say  what  the  temperature  was;  it  was 
pretty  warm;  I  should  imagine  it  to  be  over  100. 
There  was  a  water  hole  in  there  when  I  first  went 
down,  and  I  saw  animals  in  there  occasionally ;  I  saw 
a  pig  in  there  drinking  once ;  also  a  calf ;  and  maybe 
cows,  but  very  seldom.  There  was  not  any  pen  or 
enclosure  in  which  Skinner  kept  sick  calves  any- 
where near  the  water  hole.  I  did  not  see  any  sick 
pigs  in  this  water  at  any  time,  but  I  saw  sick  calves 
in  there  occassionally.  As  to  what  was  done  with 
this  water  in  the  water  hole,  with  reference  to  the 
milking  machine  when  I  first  went  down  there,  the 
water  was  taken  out  of  the  hole  and  placed  in  a 
jacket  Avhich  Mr.  Skinner  had  fixed  around  his  ex- 
haust pipe  of  his  gasoline  engine,  and  that  water  was 
warmed  and  used  to  scald  the  teat  cups  and  wash  the 
dairy  utensils;  the  water  next  to  the  exhaust  pipe 
was  boiled. 

When  I  went  down  there  the  first  time  there  were 
none  of  the  cows  down  there  at  any  time  affected 
with  swollen  udders.  At  visits  after  that,  there 
were ;  those  [226]  cows  that  were  affected  in  this 
way  were  not  separated  from  the  rest  of  Skinner's 
cows.  I  would  like  to  qualify  that  answer  by  say- 
ing that  when  I  was  down  there  in  June  or  July 
there  were  six  or  seven  cows  separated  from  the  rest. 
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A  veterinary  came  down  in  the  latter  part  of  June 
to  find  out  what  was  the  trouble  with  the  cows.  I 
remember  a  statement  that  was  made  by  this 
veterinary  in  my  presence  and  also  in  the  presence 
of  Mr.  Skinner  as  to  what  was  the  matter  with  these 
cows ;  the  veterinary  was  called  out  and  questioned 
as  to  the  condition  of  these  six  or  seven  cows — per- 
haps there  were  more  than  that, — as  to  what  was  the 
trouble  with  them^  and  he  proclaimed  it  contagious 
mammitis;  those  present  there  at  that  time  when 
that  statement  was  made  were  the  veterinary,  my- 
self and  Mr.  Skinner.  I  do  not  remember  the 
veterinary 's  name;  he  came  from  El  Centro;  he  said, 
in  substance,  that  the  cows  had  contagious  mammi- 
tis ;  and  Mr.  Skinner  said  that  he  did  not  believe  it. 
Prior  to  June  25,  1914,  there  must  have  been  20  cows 
at  one  time  or  another  that  had  swollen  quarters. 

I  did  not  keep  any  account  at  any  time  while  I  was 
there  of  the  amount  of  butter  fat  that  came  from  the 
different  cows,  nor  of  anybody  while  I  was  there ;  I 
did  not  see  any  account.  I  could  not  say  whether  or 
not  there  w^as  any  difference  in  the  amount  of  butter 
fat  that  the  cows  gave  before  or  after  using  the  ma- 
chine; I  would  like  to  qualify  that  answer — very 
naturally,  when  you  have  20  cows  with  swollen  quar- 
ters they  will  not  give  as  much  butter  fat  as  before 
that. 

When  I  started  down  there  on  this  machine,  Mr. 
Skinner  took  interest  in  it.  He  had  hired  help. 
One  of  his  sons  [227]  was  there  at  the  time.  One 
son  at  that  time  was  19. 
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There  was  a  calf  pen  alongside  of  this  water  hole ; 
sick  calves  were  not  kept  in  that   pen, — they  were 
kept  in  that  pen  until  they  were  recovered.     I  re- 
member making  a  statement  in  which  I   said  they 
took  the  water  in  which  they  used  the  teat  cups  out 
of  a  cistern  and  that  this  water  was  inhabited  by  sick 
calves   and  hogs.     That   statement   is   true.     That 
cistern  that  I  referred  to  is  the  water  hole  that  I 
have  testified  about  before.     At  the   time   when   I 
was  there  in  October  I  used  two  units ;  I  should  say 
that  one  of  those  units  was  from  Edgar  Bros,  and 
one  came   from   Sharpies.     I  remember  making   a 
statement  that  the  gutters  were  not  fixed  right,  did 
not  run  off  right,  and  that  it  was   an  awful  dirty 
place ;  and  it  was  a  dirty  place.     The  water  in  this 
hole  came  from  the  irrigation  ditch^  and  was  allowed 
to  run  into  this  hole  and  stand  there ;  as  to  whether 
the  water  in  this  water  hole  was  dirty  or  clean,  it 
was  renewed  from  time  to  time  when  it  got  low.     It 
could  not  run  off  any  place ;  it  was  not  clean  water. 
Before  I  went  down  there,   cows  were  milked  by 
hand ;  when  I  first  came  down,  they  were  all  milked 
by  hand;  the  men  did  not  wash  their  hands  during 
the  milking.     They  only  washed  their  hands  when 
they  came  out  to  milk  the  cows,   and  then  from  a 
private  cistern   at   the   house.     The  water   in   this 
cistern  at  the  house  came  from  the  irrigation  canal 
on  the  West  road.     I  kept  the  parts  of  the  milking 
machine   in   water   between   the  milkings.     Under 
ordinary  conditions,    once   a   week   everything  was 
cleaned  thoroughly.     But  water  was   put  into   the 
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teat  cups  all  the  time.  The  teat  cups  and  other 
parts  connected  with  them  were  the  only  parts  kept 
in  water,  to  keep  them  [228]  from  hardening. 
Skinner  was  not  keeping  the  teat  cups  in  water  when 
I  came  down  the  first  time.  I  kept  these  teat  cups 
in  water  and  they  stood  in  a  pail  of  water  over  night 
when  I  was  not  using  them.  This  water  came  from 
this  water  hole  of  which  we  have  been  speaking,  in 
the  same  fashion  as  the  other  water  used  for  dairy 
utensils ;  put  into  this  tank  in  which  was  the  exhaust 
pipe  of  the  engine  and  was  then  taken  out  from  there 
and  put  into  the  machine.  Skinner  did  have  some 
sick  calves.  They  were  taken  out  of  the  pen  and 
put  on  the  outside.  Then  they  were  outside  they 
got  into  this  yard,  and  I  saw  one  or  two  in  there. 
The  water  that  was  used  for  the  purpose  of  washing 
the  dairy  utensils  came  in  direct  contact  with  the 
exhaust  pipe  and  it  boiled. 

Cross-examination. 

Mr.  SWING. — Q.  For  whom  did  you  install,  for 
whom  were  you  working  when  you  installed  the  me- 
chanical milker  ? 

Mr.  PARKE. — We  object  to  that  question  on  the 
ground  that  it  is  not  proper  cross-examination  and 
was  not  called  for  in  the  direct  examination. 

The  COURT.— Objection  overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  26. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 
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A.  I  was  working  for  the  Sharpies  Separator 
Company. 

Q.  How  long  have  you  been  working  for  them, 
approximately  ? 

Mr.  PARKE. — We  object  to  that  question  on  the 
ground  that  it  is  not  proper  cross-examination  and 
was  not  [229]  called  for  in  the  direct  examina- 
tion. 

The  COURT.— Objection  overruled. 
Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  27. 
And   said   defendant,    said    Sharpies    Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

A.  I  started  to  work  for  them  on  the  first  of  June, 
1913,  and  continued  to  work  for  them  until  January 
15,  1915.  Skinner  put  the  planks  in  the  gutter  on 
the  North  side  of  his  shed  not  more  than  a  week 
after  I  suggested  it ;  I  made  the  suggestion  the  last 
time  I  got  down  there, — the  last  of  October.  I  am 
acquainted  with  a  number  of  other  dairies  in  Im- 
perial County,  and  have  installed  milkers  upon  them. 
Q.  About  how  many  dairies  are  you  acquainted 
with  down  there? 

Mr.  PARKE. — We  object  to  that  question  upon 
the  ground  that  it  is  not  proper  cross-examination. 
The  COURT.— Objection  overruled. 
Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  28. 
And    said    defendant,    said    Sharpies    Separator 
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€ompany,  a  corporation,  now  assigns  said  ruling  as 

error. 

A.  I  am  acquainted  with  some  half  a  dozen  down 
there.  The  water  hole  to  which  I  refer  as  being 
near  the  milk-house,  was  not  fenced  when  I  first 
went  down  there;  it  was  not  fenced  shortly  after  I 
went  there  the  first  time ;  I  first  noticed  that  it  was 
fenced  some  time  in  June.  The  first  time  I  saw  the 
calf  in  this  water  was  before  it  was  fenced.  I  did 
not  see  any  in  the  water  after  it  was  fenced.  The 
cattle  had  other  drinking  places,  and  only  occas- 
sionally  came  [230]  to  this  place  to  drink.  This 
water  in  this  water  hole  was  settled  water,  and  the 
water  which  was  put  into  the  drinking  hole  was  also 
settled  water.  With  reference  to  this  water  in  this 
water  hole  near  the  milk-house,  when  I  testified  the 
plant,  I  instructed  Mr.  Skinner  in  the  proper  use 
and  care  of  the  milking  machine  and  its  parts,  and 
how  to  clean  them.  I  demonstrated  to  him  by  clean- 
ing them  myself.  I  used  the  same  water ;  the  water 
came  from  this  water  hole. 

Q.  Did  you  ever  warn  Skinner  not  to  use  water 
out  of  this  water  hole  ? 

Mr.  PARKE, — We  object  to  that  question  on  the 
ground  that  it  is  not  proper  cross-examination. 

The  COURT. — I  will  overrule  the  objection. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  29. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 
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A.  When  I  went  down  in  June  and  July  I  did. 

Q.  What  was  done  ? 

Mr.  PARKE.— We  object  to  that  question  as  not 
proper  cross-examination. 

The  COURT.— Objection  overruled. 

Mr.  PARKE.— Note  an  exception. 

EXCEPTION  NUMBER  30. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

A.  Boiled  water  was  used  then;  he  followed  my 
suggestion. 

Q.  How  many  times  were  you  there,  at  Skinner's 
place  ? 

Mr.  PARKE. — We  object  to  the  question  as  not 
proper     [231]     cross-examination. 

The  COURT. — Objection  overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  31. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

A.  Well,  I  have  been  there  a  dozen  times,  off  and 
on.  I  was  there  first  in  the  first  part  of  February, 
and  remained  for  twelve  or  fourteen  days.  The 
occasion  of  my  being  there  at  time  time  was  to  install 
a  mechanical  milker.  I  was  next  there  in  the  latter 
part  of  March,  or  the  first  of  April. 

Q.  About  how  long  were  you  there  at  that  time  ? 

Mr.  PARKE. — We  object  to  the  question  as  not 
proper  cross-examination. 
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The  COURT.— Objection  overruled. 

Mr.  PARKE.— Note  an  exception. 

EXCEPTION  NUMBER  32. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

A.  Two  or  three  milkings. 

Q.  What  was  the  occasion  of  your  being  there  that 
time  f 

Mr.  PARKE. — Objected  to  as  not  proper  cross- 
examination. 

The  COURT.— Overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  33. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error.  A.  Trouble. 

Q.  What  was  the  trouble  ? 

Mr.  PARKE. — Objected  to  as  not  proper  cross- 
examination.     [232] 

The  COURT.— Overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  34. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

A.  Skinner's  trouble  with  his  cows. 

Q.  What  was  the  occasion  of  your  being  called  in? 

Mr.  PARKE. — Objected  to  as  not  proper  cross- 
examination. 

The  COURT.— Overruled. 
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Mr.  PARKE.— Note  an  exception. 

EXCEPTION  NUMBER  35. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

A.  I  was  the  expert  in  charge. 

Q.  An  expert  in  charge  for  whom  ? 

Mr.  PARKE. — Objected  to  as  not  proper  cross- 
examination. 

The  COURT.— Overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  36. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

A.  Sharpies  Separator  Company. 

Q.  When  were  you  there  next  ? 

A.  I  was  there  in  May,  next. 

Q.  How  long  were  you  there  at  that  time  t 

Mr.  PARKE. — Objected  to  as  not  proper  cross- 
examination. 

The  COURT.— Overruled. 

Mr.  PARKE.— Note  an  exception.     [233] 
EXCEPTION  NUMBER  37. 

And  said  defendant^  said  Sharpies  Separator 
"Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

A.  I  was  there  a  couple  of  days,  anyhow. 

Q.  What  was  the  occasion  of  your  being  there  that 
time?        A.  Trouble. 

Q.  And  when  were  you  next  there,  if  you  remem- 
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ber?        A.  Jutie  25th  to  July  7th. 

Mr.  PARKE.— We  object  to  this  line  of  question- 
ing as  not  being  cross-examination. 

The  COURT.— Overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  38. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

Q.  How  long  were  you  there  that  time  ? 

A.  June  25th  to  about  July  7th. 

Q.  What  was  the  occasion  of  your  being  there 
that  time  ? 

Mr.  PARKE. — Objected  to  as  not  proper  cross- 
examination. 

The  COURT.— Overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  39. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

A.  Skinner  stopped  his  machine  and  I  was  sent 
for  to  restart  it. 

Mr.  PARKE. — I  move  to  strike  out  the  answer  of 
the  witness. 

Said  motion  to  strike  out  was  then  and  there 
denied  [234]  by  said  court,  to  which  ruling  said 
defendant,  said  Sharpies  Separator  Company,  a 
corporation,  then  and  there  duly  excepted,  and  now 
assigns  said  ruling  as  error. 

EXCEPTION  NUMBER  40. 

Q.  You  say  you  were  sent  to  Skinner's  place — 
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by  whom  were  you  sent  ? 

Mr.  PARKE. — Objected  to  as  not  proper  cross- 
examination. 

The  COURT.— Overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  41. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

A.  The  Sharpies  Separator  Company:  and  while 
there  that  time  on  the  Skinner  ranch,  I  restarted  the 
machine.  It  was  operated  by  Skinner's  lads,  a  boy 
and  a  hired  man  under  my  direction, 

Q.  When  next  were  you  there  ? 

Mr.  PARKE. — ^We  object  to  the  question  as  im- 
proper cross-examination. 

The  COURT.— Objection  overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  42. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

A.  October  2()th,  to  December  20th. 

Q.  What  was  the  occasion  of  your  being  there  at 
that  time  ? 

Mr.  PARKE. — We  object  to  the  question  on  the 
ground  that  it  is  improper  cross-examination. 

The  COURT.— Objection  overruled. 

Mr.  PARKE.— Note  an  exception.     [235] 
EXCEPTION  NUMBER  43. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

A.  To  take  charge  of  the  mechanical  milker.     I 
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was  working  at  that  time  for  the  Sharpies  Separator 
Company.    While  there  on  the  Skinner  ranch  at  that 
time,  I  operated  the  milker. 

Mr.  PARKE. — All  of  this  is  objected  to  as  not 
proper  cross-examination. 

The  COURT.— Objection  overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  44. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

The  WITNESS.— (Continuing.)  Cows  were 
milked  by  hand  when  I  went  there  on  my  second  visit ; 
there  were  two  or  three  that  had  swollen  quarters, 
that  were  being  milked  by  hand.  On  my  third  visit, 
some  half  dozen  cows,  perhaps,  were  being  milked  by 
hand. 

When  I  got  there  in  June  they  were  all  being  milked 
by  hand.  They  had  quit  using  the  milker  and  I 
started  it  again. 

Mr.  PARKE. — All  of  this  we  object  to  as  not  being 
proper  cross-examination. 

The  COURT.— Objection  overruled. 

Mr.  PARKE. — Note  an  exception. 

-     EXCEPTION  NUMBER  45. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

The  WITNESS.— (Continuing.)  I  started  the 
milker  on  all  the  cows. 

Q.  After  that,  were  any  of  the  cows  taken  off  for 
any     [236]     reason  and  milked  by  hand? 

Mr.  PARKE. — We  object  to  the  question  as  not 
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being  proper  cross-examination. 

The  COURT.— Objection  overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  46. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

A.  Some  dozen  or  so  were  taken  off  and  milked 
by  hand  and  six  or  eight  were  isolated.  I  was  in 
charge  at  that  time,  and  this  was  done  under  my 
instruction. 

Q.  For  what  reason  ? 

Mr.  PARKE. — We  object  to  the  question  upon  the 
grounds  that  it  is  not  proper  cross-examination,  and 
is  asking  for  the  opinion  and  conjecture  of  the  wit- 
ness, and  not  for  a  statement  of  fact. 

The  COURT.— Objection  overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  47. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

A.  The  condition  of  the  cows  warranted  it. 

Mr.  PARKE. — I  move  to  strike  out  the  answer  of 
the  witness  as  not  responsive. 

The  COURT.— Motion  denied. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  48. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

Q.  What  was  the  condition  of  the  cows  I     [237] 

Mr.  PARKE. — We  object  to  the  question  as  incom- 
petent, irrelevant  and  immaterial,  nor  proper  cross- 


vs.  W.  W.  Skinner.  249 

(Deposition  of  Albert  John  Reed.) 
examination,  and  asking  for  the  opinion  and  con- 
jecture of  the  witness,  and  not  a  statement  of  fact. 

The  COURT.— Objection  overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  49. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

A.  The  w^hole  udder  was  swollen,  there  w^as  high 
fever  and  individual  cows  were  in  very  bad  condition. 

Q.  How  soon  did  this  condition  appear  after  you 
had  started  the  milker  upon  them? 

Mr.  PARKE. — We  object  to  the  question  as  not 
being  proper  cross-examination. 

The  COURT.— The  objection  is  overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  50. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

A.  Directly.     When  I  went  back  in  October,  X 
started  the  milker  on  one  string  of  30  cows. 

Q.  After  you  started  the  milker  on  that  string  of 
30,  were  any  taken  off  and  milked  by  hand  ? 

Mr.  PARKE. — Objected  to  as  not  proper  cross- 
examination. 

The  COURT.— Objection  overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  51.     [238] 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

A.  Some  two  or  three  during  the  first  two  weeks, 
and  then  one  or  two  as  warranted,  later  on. 
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Q.  Why  was  the  milker  taken  off  these  cows  ? 

Mr.  PARKE.— We  object  to  the  question  on  the 
grounds  that  it  is  not  proper  cross-examination,  not 
having  been  brought  out  in  a  direct  examination,  and 
calling  for  the  conjecture  of  the  witness,  and  not  for  a 
statement  of  facts. 

The  COURT.— Objection  overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  52. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

A.  Owing  to  swollen  quarters.  Fresh  cows  come 
in  off  and  on.  When  I  started  in  February,  some- 
where around  90  cows,  some  three  strings  were  milk- 
ing. 

Q.  I  will  ask  you  if  Skinner  was  getting  as  much 
milk  in  quantity  in  December  when  you  quit,  as  he 
was  in  February,  when  the  milking  machine  was 
started  on  these  cows,  from  those  on  which  the  milk- 
ing machine  had  been  used? 

Mr.  PARKE. — We  object  to  the  question  on  the 
ground  that  it  is  not  proper  cross-examination. 

The  COURT. — Objection  overruled.  : 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  53. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

A.  In  my  opinion  he  was  not. 

Mr.  PARKE. — I  move  to  strike  the  answer  out 
as  not  [^Sd]  responsive,  and  not  based  upon  a 
statement  of  facts. 
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The  COURT.— Motion  denied. 

Mr.  PARKE.— Note  an  exception. 

EXCEPTION  NUMBER  54. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

The  WITNESS.— (Continuing.)  It  is  a  fact  that 
some  of  Skinner's  cows,  after  this  inflammation  had 
set  up  in  their  udders  quit  giving  milk  altogether. 

Q.  And  some  quit  giving  milk  in  one  quarter,  and 
some  in  more  quarters  ? 

Mr.  PARKE. — We  object  to  the  question  as  not 
proper  cross-examination. 

The  COURT.— Objection  overruled. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  55. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

A.  Yes. 

Redirect  Examination. 

I  did  not  keep  any  count  of  the  amount  of  butter 
fat  or  milk  from  any  of  these  cows,  so  that  I  could 
not  accurately  state  just  how  much  less  there  was 
from  any  particular  cow  in  the  herd  at  any  particular 
time.  Neither  I  nor  Skinner,  nor  anybody  kept  a 
table  showing  how  much  these  cows  gave  at  any  time. 
That  is  done  in  some  dairies. 

Mr.  PARKE. — I  desire  to  read  in  evidence  in  this 
cause  the  deposition  of  F.  A.  Frank  taken  for  and  on 
behalf  of  the  defendant.  Sharpies  Separator  Com- 
pany. Said  deposition  [240]  was  thereupon  re- 
ceived and  read  in  evidence  in  said  cause  and  is  in 
words  and  figures  as  follows,  to  wit : 
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Direct  Examination. 

My  name  is  Frederick  A.  Frank.  I  reside  in  Phila- 
delphia. I  am  employed  by  the  Sharpies  Separator 
Company  and  work  for  them  in  various  capacities. 
I  was  employed  by  the  Sharpies  Separator  Company 
during  the  year  1914,  as  sales-manager  of  the  San 
Francisco  office.  I  left  the  employ  of  the  Sharpies 
Company  in  January,  1916.  My  duties  as  sales- 
manager  of  the  Sharpies  Separator  Company  was  to 
conduct  the  sales  work  in  connection  with  the  in- 
structions of  the  home  office  and  look  after  the  busi- 
ness generally.  I  know  F.  L.  Briggs.  He  was  in  the 
employ  of  the  Sharpies  Separator  Company.  I  could 
not  give  the  period  of  time.  He  was  there  during 
1914.  He  was  there  when  I  went  with  the  company 
and  he  was  still  there  with  the  company  when  I  left. 
His  position  was  milking  machine  expert.  His  duties 
were  to  look  after  the  milking  machines,  their  in- 
stallation and  troubles  which  customers  occasionally 
have  and  see  that  that  particular  line  of  work  was 
carried  on  properly,  and  to  instruct  the  dealers  and 
agents  in  the  proper  use  of  the  machine.  He  re- 
ceived instructions  from  me  and  worked  under  my 
supervision. 

I  know  W.  W.  Skinner.  We  received  in  March, 
1914,  an  order  for  the  mechanical  milker  from  W. 
W.  Skinner,  which  order  was  in  accordance  with  our 
usual  method  of  business,  and  the  milking  machine 
was  delivered  to  him  and  set  up  in  accordance  with 
our  usual  method.     The  order  was  received  on  the 
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usual  printed  form  as  offered  in  evidence.  I  in- 
structed [241]  F.  L.  Briggs  to  go  to  the  ranch  of 
W.  W.  Skinner,  at  El  Centro  in  1914.  Skinner  was 
complaining  that  he  thought  his  milker  was  not  oper- 
ating properly,  and  in  accordance  with  our  usual  cus- 
tom, I  sent  Briggs  there  to  see  if  he  could  not  be 
satisfied,  or  rather,  I  sent  Briggs  there  to  see  if  he 
could  not  overcome  his  difficulty.  I  do  not  rememben 
exactly  what  instructions  were  given  to  Briggs,  but 
simply  wrote  or  told  Briggs  personally  to  follow  out 
his  usual  custom  or  usual  practice  in  attempting  to 
satisfy  customers  or  to  correct  any  faulty  installa- 
tion, and  find  out  what  was  wrong  and  straighten 
out  the  trouble. 

I  know  Albert  J.  Eeed.  He  was  with  the  Sharpies 
Separator  Company  as  a  milking  machine  expert 
for  a  period  of  about  nine  months,  and  his  employ- 
ment ended  with  us  prior  to  October,  1914.  I  think 
he  had  not  been  working  for  us  for  two  or  three 
weeks  prior  to  October  20, 1914 ;  his  account  had  been 
squared  up  and  been  checked  out.  Mr.  Eeed  was  en- 
gaged to  install  milking  machines  and  to  instruct 
the  purchasers  of  the  same  in  their  proper  use.  He 
worked  under  the  direction  of  the  San  Francisco 
office.  He  might  have  been  working  for  us  some  time 
in  October,  but  was  not  working  for  us  on  October 
20,  1914,  or  thereafter ;  I  could  not  say  how  long  be- 
fore October  20.  My  best  judgment  is  that  he  was 
not  working  for  us  for  two  or  three  weeks  before 
the  20th  of  October,  1914.  I  do  not  know  whether 
or  not  Keed  went  to  the  ranch  of  W.  W.  Skinner  dur- 
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ing  the  month  of  October,  1914.  Mr.  Eeed  left  the 
San  Francisco  office,  and  it  is  my  belief  that  he  left 
for  the  W.  W.  Skinner  ranch.  He  came  in  to  call 
upon  me  before  he  went  to  the  ranch  of  W.  W.  Skin- 
ner. I  advised  Mr.  Reed  that  if  he  would  call  upon 
Mr.  W.  W.  Skinner  he  could  [242]  undoubtedly 
secure  employment  with  him  as  a  milking  machine 
operator;  at  that  time  Mr.  Reed  was  not  in  the  em- 
ploy of  the  Sharpies  Separator  Company.  At  the 
time  when  Mr.  Reed  was  at  the  ranch  of  W.  W.  Skin- 
ner in  October,  November  and  December,  1914,  I 
do  not  know  in  whose  employ  he  was ;  he  was  not  in 
the  employ  of  the  Sharpies  Separator  Company.  I 
didn't  send  Reed  to  the  ranch  of  W.  W.  Skinner,  as 
an  employee  of  the  Sharpies  Separator  Company. 
On  October  20,  1914,  when  Reed  went  to  the  place  of 
W.  W.  Skinner  at  El  Centro,  Reed  was  no  longer 
in  the  employ  of  the  Sharpies  Separator  Company, 
and  I  gave  him  no  instructions  as  to  what  his  future 
work  would  be,  but  suggested  to  him  that  if  he  was 
looking  for  employment  he  could  possibly  obtain  it 
from  W.  W.  Skinner.  I  did  not  give  him  any  in- 
structions to  go  back  to  the  Skinner  place  and  restart 
the  milking  machine  and  endeavor  to  get  it  running 
right,  because  he  was  not  in  the  employ  of  the  Shar- 
pies Separator  Company. 

Cross-examination. 
I  believe  that  Mr.  Skinner  bought  the  milker  which 
is  the  subject  of  this  suit  in  March,  1914.    He  signed 
a  written  order  such  as  was  referred  to  by  Mr.  Shar- 
pies and  a  copy  of  which  has  been  offered  in  evi- 
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dence — Plaintiff's  Exhibit  1;  so  that  the  order  and 
the  guarantee  on  the  back  thereof  was  the  contract 
at  that  time  which  was  made  between  me  and  him, 
I  representing  the  Sharpies  Separator  Company, 
and  he  acting  for  himself.  The  machine  was  fur- 
nished to  him  and  set  up  either  immediately  there- 
after, or  very  shortly  thereafter,  within  a  reasonable 
time.  He  first  complained  to  me  that  this  milker 
had  damaged  his  cattle  in  June,  1914,  [243]  I  sent 
a  man  down  to  advise  Mr.  Skinner  what  was  causing 
the  difficulty ;  he  was  to  do  anything  that  was  neces- 
sary to  straighten  things  out.  I  believe  it  was  the 
same  Albert  J.  Reed ;  I  am  not  sure  whether  Briggs 
went  down  in  answer  to  the  first  complaint.  Reed 
was  down  there  during  the  time  between  June  20 
and  July  7.  I  do  not  know  w^hether  he  was  at  the 
Skinner  ranch  all  that  time  or  not.  There  were 
several  other  machines  in  the  same  valley,  and  he 
was  around  among  them  all.  I  am  not  able  to  state 
definitely  whether  or  not  Reed  operated  Skinner's 
machine  during  the  period  from  June  20  to  July  7, 
1914.  The  Sharpies  Separator  people  paid  for  his 
services  during  that  period.  He  reported  as  to  his 
operations  on  the  Skinner  milker.  He  reported  to 
me  in  writing.  I  received  the  reports  he  made  out; 
I  do  not  know  where  they  are  now;  they  are  some- 
where in  the  correspondence.  I  cannot  answer  where 
they  were  at  the  time  I  left  the  employ  of  the  Shar- 
pies Separator  Company.  I  do  not  know  where  they 
were.  They  might  have  been  enroute  with  somebody. 
It  is  my  belief  that  shortly  after  Reed  left,  on  July 
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1th,  Mr.  Skinner  advised  us  that  the  machine  was 
still  unsatisfactory.    I  sent  F.  L.  Briggs  down  to  the 
Skinner  place   after  July,   1914.     I  do  not  know 
whether  Briggs  made  more  than  one  trip,  but  I  do 
know  that  he  went  down  some  time  during  October, 
1914.    He  might  have  gone  down  in  August,  1914.    He 
advised  me  that  Skinner  was  still  dissatisfied.     I 
suggested  that  if  it  could  be  arranged.  Skinner  should 
hire  one  of  our  men  that  we  were  letting  go.    It  wa? 
pursuant  to  that  suggestion  that  he  afterwards  asked 
Mr.  Reed  to  come  on  the  20th  of  October.    I  sent 
Reed  down  pursuant  to  that  suggestion.    I  do  not 
[244]     know  the  exact  time  Mr.  Reed  stayed  down 
there.    It  was  some  time;  I  believe  Reed  wrote  me 
several  letters  in  regard  to  the  results  he  was  getting, 
and  that  I  replied  to  the  letters.    I  do  not  remember 
whether  I  kept  copies  of  the  letters  I  wrote  him.    We 
made  a  practice  of  keeping  copies  of  all  official  out- 
going letters, — except  what  letters  were  written  per- 
sonally.   I  do  not  know  where  are  Reed's  letters  to 
me  during  the  period  from  October  20,  1914,  while 
he  was  down  at  Skinner's  place.    They  were  put  in 
the  files  with  the  rest  of  the  daily  correspondence.    I 
do  not  think  I  shipped  those  letters  to  the  home  office 
at  West  Chester,  while  I  was  still  in  charge  of  Cali- 
fornia.   About  October,    1914.    Skinner    talked   to^ 
Briggs  about  his  employment  of  a  competent  man. 
I  do  not  know  whether  Briggs  is  still  employed  there. 
Shortly  after  Reed  went  down  there  on  October  20, 
1914,  he  asked  Skinner  for  his  salary  or  part  of  it. 
Then  Mr.  Skinner  advised  him  that  he.  Reed,  was 
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working  for  the  Sharpies  Separator  Company,  and 
Reed  advised  me  of  Skinner's  attitude,  and  I  advised 
Reed  that  such  was  not  the  case,  that  he  was  working 
for  Skinner ;  and  I  believe  that  Reed  notified  Skinner 
of  this  fact,  too. 

Mr.  SWING. — I  ask  that  the  last  statement  be 
stricken  out. 

The  COURT.— That  will  be  stricken  out. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  56. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

The  WITNESS.— (Continuing.)  I  don't  know 
who  actually  paid  Reed;  the  Sharpies  Separator 
Company  paid  him  no  [245]  salary  during  the 
period  from  October  20th  to  December  20, 1914.  We 
paid  his  railroad  fare.  The  Sharpies  Separator 
Company  did  not  pay  his  wages.  We  did  not  pay 
for  his  services  during  the  period  I  have  just  men- 
tioned. The  company  paid  his  railroad  fare  do^vn. 
He  came  back  with  a  big  yell,  *'He  never  got  any 
money  from  Skinner."  I  did  not  pay  his  railroad 
fare  down  until  after  he  returned.  It  was  ray  opin- 
ion he  got  no  wages  while  he  was  down  there.  I  do 
not  think  that  he  was  taken  into  the  employ  of  the 
Sharpies  Separator  Company  after  that — not  as 
long  as  I  was  in  the  employ,  any  way.  I  do  not  re- 
member getting  a  telegram  from  Reed  on  December 
20,  1914,  while  he  was  still  down  at  Skinner's  place — 
I  have  no  recollection.  If  there  is  one  it  would  be 
in  the  files  of  the  Sharpies  Separator  Company.     To 
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my  knowledge,  Reed  was  an  experienced  and  skillful 
operator  of  such  a  machine  as  Mr.  Skinner  bought. 
While  Reed  was  down  there  from  October  28,  1914, 
and  thereafter,  I  did  not  give  him  any  directions  at 
all.     Reed  reported  from  time  to  time  as  to  how  his 
work   was    going  along,  and  one  time  things  were 
going  very  nice,  and  in  a  day  or  two  he  would  have 
two  or  three  cows  go  wrong.     I   was   interested  in 
keeping  Skinner  satisfied,  because  I  was  hoping  to 
get  a  lot  more  business  down  there.     I  asked  him  to 
write  to  me,  keeping  me  advised  of  conditions.     I 
am  now  in  the  employed  by  the  Sharpies  Specialty 
Company;  the  president  of  this  company  is  P.  T. 
Sharpies,  a  son  of  P.  M.  Sharpies.     P.  T.  Sharpies 
has  no  connection  with  the  Sharpies  Separator  Com- 
pany;   that    company    sells    certain   manufactured 
goods. 
Mr.  PARKE.— The  defendant  rests.     [246] 

Testimony  of  C.  F.  Boarts,  for  Plaintiff  (in 

Rebuttal) . 
Thereupon  C.  F.  BOARTS  was  called  as  a  witness 
in  behalf  of  the  plaintiff,  in  rebuttal,  and  having  been 
first  duly  sworn,  testified  as  follows : 

Direct  Examination. 
I  live  eight  miles  northeast  of  Brawley,  in  Imperial 
Valley,  California.  My  business  is  that  of  general 
ranching  and  dairying.  I  have  been  in  the  dairy 
business  this  time  five  years  last  August.  I  have 
handled  milk  cows  off  and  on  practically  all  my  life. 
I  am  familiar  with  the  common  diseases  of  cows  in 
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a  general  way.  I  have  treated  my  own  cows  when 
some  trouble  existed.  I  am  familiar  with  the  opera- 
tion of  a  Sharpies  mechanical  milker.  My  experi- 
ence is  based  on  use  on  my  personal  ranch  and  obser- 
vation on  several  others.  I  operated  a  Sharpies  me- 
chanical milker  on  my  ranch  a  little  better  than  two 
months.  I  know  W.  W.  Skinner,  the  plaintiff  in 
this  case.  I  was  at  his  place  the  latter  part  of  Feb- 
ruary or  the  first  part  of  March,  1914,  after  he  started 
to  use  the  Sharpies  mechanical  milker.  I  looked 
around  his  place  and  noted  the  conditions.  He  had 
a  very  good  dairy-house ;  his  dairy-barn  was — 

Mr.  PARKE. — We  move  to  strike  out  the  answer 
of  the  witness  as  to  "very  good"  as  to  being  a  con- 
clusion of  the  witness. 

The  COURT.— Motion  denied. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  57. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  assigns  said  ruling  as  error. 
[247] 

The  WITNESS.— (Continuing.)  His  dairy  barn 
had  a  cement  floor  all  the  way  through;  I  believe 
there  was  one  side  that  had  a  gutter  that  was  not 
finished.  He  had  his  pools  fenced  at  that  time,  and 
the  general  condition  as  to  cleanliness  in  the  barn 
was  good.  There  was  no  loose  manure  in  the  gut- 
ters and  the  cleanliness  of  the  place  struck  me  as 
being  very  good.  The  water  supply  was  not  out  to 
his  pool,  but  was  close  by,  and  the  water  looked  good 
in  the  pool.     I  have  seen  three  of  these  Sharpies  me- 
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chanical  milkers  work;  I  have  seen  Mr.  Skinner's 
machine  working  on  one  occasion.  In  another  dairy, 
I  seen  another  work  on  two  different  occasions ;  and 
in  my  own,  covering  the  period  that  it  was  in  opera- 
tion there.  The  plaintiff's  milking  machine  was 
similar  to  my  own. 

The  COUET.— It  is  stipulated  here  there  is  only 
one  machine. 

Mr.  PARKE.— We  so  stipulate. 

The  WITNESS.— (Continuing.)  In  my  opinion, 
the  Sharpies  Separator  machine  was  not  a  successful 
machine;  the  machines  under  my  observation  have 
failed  to  milk  the  cows  without  injury  to  the  cows. 

Cross-examination. 
The   operation   of   the   machine   caused   sw^ollen 
udders.     By  "the  operation  of  the  machine"  I  mean 
the  act  of  drawing  the  milk  and  the  functions  it  was 
supposed  to  perform  causing  swollen  udders.     By 
*' drawing  of  the  milk"  I  mean  from  the  cow,  by  the 
different  machinery.     This  (indicating  machine  on 
the  floor)  is  like  the  machine  that  I  used.     Let  me 
see  the  teat  cup.     (Receiving  teat  cup.)     It  seems  to 
me  there  was  a  little  difference  in  the  teat     [248] 
cup  of  the  machine,  the  one  that  was  furnished  me; 
it  seems  to  me  there  was  a  difference.     If  it  should 
appear  from  the  testimony  that  the  Sharpies  Sepa- 
rator Company  never  made  but  one  form  of  teat  cup, 
I  would  not  say  that  I  was  infallible  as  to  whether 
this  teat  cut  was  like  the  one  furnished  me,  but  there 
seemed  to  be  some  difference  in  that.     I  am  unable 
to  state  to  the  jury  what  part  of  the  machine  was 


vs.  W.  W.  Skinner,  261 

(Testimony  of  C.  F.  Boarts.) 

wrong,  or  I  would  have  corrected  the  trouble.  The 
machine  drew  the  milk  from  the  cows.  So  far  as  I 
could  see,  the  machine  did  not  work  right  from  a 
mechanical  standpoint — it  did  not  draw  the  milk  and 
perform  its  mechanical  functions  all  right ;  if  it  had 
of  drawed  the  milk  and  performed  its  mechanical 
functions  all  right,  it  would  not  have  done  any  in- 
jury. As  to  whether,  leaving  aside  the  claim  of  the 
effect  it  had  on  the  cows,  there  was  anything  wrong 
about  the  mechanical  operation  of  the  machine,  if 
the  machine  operated  as  their  expert  claimed  it 
should. 

Q'.  If  it  had  not  hurt  your  cows,  you  would  have 
no  complaint  about  your  machine  and  the  way  it  op- 
erated ? 

A.  I  am  not  certain  about  that.  As  to  what  causes 
me  to  be  uncertain  there  is  quite  a  loss  of  butter  fat 
or  milk,  and  whether  it  is  wholly  attributable  to 
swollen  quarters,  or  whether  it  would  come  from  the 
milker  if  these  quarters  had  not  occurred,  I  am  not 
able  to  say.  As  to  whether  the  machine  got  as  much 
milk  from  the  cows  as  I  should  from  hand-milking, 
it  did  not  from  some  of  the  cows.  I  did  not 
keep  an  individual  record,  although  we  had  a  gen- 
eral record  coming  from  what  each  cow  was  pro- 
ducing ;  that  is,  to  put  it  down  in  pounds  and  tenths 
of  pounds,  I  did  not  keep  a  regular  record.  I  oper- 
ated my  [249]  machine  part  of  the  time  and  my 
milker  operated  it  part  of  the  time.  I  believe  my 
milker  was  about  27  years  of  age  to  the  best  of  my 
knowledge.     My  cows   got   the   water  from  a  tank 
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that  supplies  the  house  and  other  parts  of  the  ranch. 
That  water  all  comes  from  the  common  source,  the 
Imperial  Canals,  the  Colorado  River,  the  only  source 
of  supply  we  have.     That  is  not  true  of  every  ranch 
in  the  Imperial  Valley ;  there  is  a  few  wells  has  been 
drilled;  but  in  1914  practically  everybody  who  had 
dairy  herds  was  using  water  from  these  canals,  and 
practically  every  dairy  herd  to-day.     I  visited  Mr. 
Skinner's  ranch  the  latter  part  of  February,  1914, 
or  the  first  of  March  of  the  same  year.     It  is  my  rec- 
ollection that  the  pools  were  fenced  at  that  time.     I 
had  no  knowledge  before  or  after  that  date  as  to 
whether  Mr.  Skinner  had  permitted  his  cows  to  walk 
into  the  water  ditches.     I  permitted  my  cows  to  go 
into  the  water  ditches  for  possibly  two  months  after 
the  time  I  first  put  the  cows  on  the  ranch — a  little 
better  than  five  years  there  was  possibly  two  months. 
I  washed  my  teat  cups  in  water  that  was  taken  from 
the  tank  that  we  used  for  domestic  as  well  as  other 
purposes ;  we  did  not  boil  the  teat  cups  after  we  had 
milked — not  the  rubber  parts.    By  way  of  steriliza- 
tion, the  teat  cups  were  washed  with  warm  water — 
well,  they  were  rinsed  with  cold  water,  washed  with 
warm  water  with  the  brushes  as  directed,  and  then  put 
in  lime  water  as  directed.     Personally,  I  consider  a 
cement  floor  an  improvement  to  a  dairy  barn ;  it  adds 
to  the  facilities  for  keeping  that  barn  clean.     I  use 
stanchions;  I  consider  stanchions   an   essential  and 
necessary  part  of  a  good  dairy  barn  in  feeding;  I  con- 
sider them     [250]     a  benefit  in  handling  of  the  feed- 
ing. 
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Testimony  of  H.  D.  Nye,  for  Plaintiff  (in  Rebuttal). 
Thereupon  H.  D.  NYE  was  called  as  a  witness  for 
the  plaintiff,  in  rebuttal,  and  said  H.  D.  Nye,  having 
been  first  duly  sworn,  testified  as  follows : 

Direct  Examination. 
My  name  is  H.  D.  Nye.  I  live  at  El  Centro.  I 
have  lived  there  a  little  over  two  years.  I  have  held 
an  official  position — inspector  of  the  State  Dairy 
Bureau.  I  held  that  position  with  reference  to  Im- 
perial County  from  August  28,  1914,  until  June  1st, 
1916.  My  duties  as  such  were  the  inspection  of 
dairies  as  to  their  sanitary  condition,  and  the  inspec- 
tion of  retail  milk  routes  and  creameries  having  to 
do  with  the  production  and  sale  of  milk.  I  visited 
Mr.  Skinner 's  dairy  in  my  official  capacity  more  than 
once — about  five  times.  The  first  time  was  near  the 
first  of  of  September,  1914.  The  second  time  was 
the  latter  part  of  September,  1914;  the  third  time 
was  about  the  middle  of  October,  1914 ;  and  the  fourth 
time  in  December,  1914.  The  sanitary  condition  of 
that  dairy  was  good.  I  never  found  a  mud  hole  in 
that  dairy — I  mean  in  the  corrals  or  around  the 
buildings.  The  barn  was  clean ;  the  milk-house  was 
in  good  shape ;  the  water  holes  where  the  cows  drank, 
the  settling-basins,  as  we  call  them,  were  fenced,  and 
planked  so  the  cows  could  drink  out  of  them  without 
getting  into  them,  and  the  water  was  as  clear  as  we 
have  ever  been  able  to  get  water  in  the  Imperial 
Valley.  I  have  never  seen  any  stock  or  any  foreign 
matter  in  the  ponds  of  an}'-  description.  The  uten- 
sils,  both   the   milking   machine    and    other   uten- 
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sils  I  saw  there,  were  always  clean  and  sweet  smell- 
ing. The  cows  once  in  a  while  would  be  a  little  muddy 
[251]  around  the  lower  part  of  the  legs,  but  aside 
from  that  were  in  very  good  condition. 

Cross-examination. 

Skinner  had  a  cement  floor ;  it  is  not  compulsory, 
but  it  does  make  the  dairy  that  much  cleaner.  I 
would  say  that  a  cow  shed  in  which  cows  were  kept 
that  did  not  have  either  a  cement  or  board  floor  is  a 
sanitary  dairy.  If  they  milk  cows  in  the  yard,  and 
only  clean  the  droppings  out  once  a  month,  that 
would  not  be  a  sanitary  dairy.  It  is  more  sanitary 
when  they  have  a  wooden  or  cement  floor;  a  cement 
floor  is  considered  the  most  sanitary.  Stanchions 
are  an  advantage  or  benefit  to  a  dairy  barn,  whether 
you  use  a  milking-machine  or  not. 

Q.  Is  it  not  a  fact,  Mr.  Nye,  that  dairy  conditions 
in  the  Imperial  Valley  during  the  year  1914,  or  dur- 
ing the  time  when  you  were  State  Dairy  Inspector 
down  there,  were  such  that  milk  and  dairy  products 
were  not  permitted  to  be  shipped  from  Imperial 
Valley  into  Los  Angeles  City  for  consumption. 

Mr.  SWING. — Objected  to  as  incompetent,  irrele- 
vant and  immaterial  and  not  proper  cross-examina- 
tion. 

The  COURT.— Objection  sustained. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  58. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  assigns  said  ruling  as  error. 

The  WITNESS.— (Continuing.)    Mr.  Skinner  did 
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not  ever  make  any  application  to  me  for  a  permit 
or  certificate  for  his  dairy  as  to  cleanliness.  I  did 
not,  acting  on  behalf  [252]  of  the  Dairy  Inspec- 
tor's Office,  grant  permits  to  sell  milk  to  customers; 
that  was  not  done  in  Imperial  Valley  at  that  time, 
to  my  knowledge.  I  would  not  consider  a  dairy 
which  had  a  mud  hole  a  sanitary  dairy. 

Testimony  of  H.  Rodgers,  for  Plaintiff  (in 
Rebuttal) . 

Thereupon  H.  RODGERS  was  called  as  a  witness 
on  behalf  of  the  plaintiff,  in  rebuttal,  and  said 
H.  Rodgers  being  first  duly  sworn,  testified  as  fol- 
lows : 

Direct  Examination. 

My  name  is  H.  Rodgers.  I  live  at  El  Centro.  I 
have  lived  there  about  seven  years.  I  was  inspector 
of  the  State  Dairy  Bureau,  and  have  been  County 
Health  Officer  there  four  years.  I  was  there  in 
the  year  1914.  I  started  on  that  position  five  years 
ago ;  I  mean  both  positions ;  I  held  both  positions  at 
the  same  time.  I  know  W.  W.  Skinner  and  where 
his  dairy  is.  I  have  visited  it.  I  visited  his  dairy 
prior  to  the  time  he  was  on  that  land.  I  know 
when  he  came  to  the  ranch.  After  he  came  there, 
I  could  not  say  how  frequently  I  visited  the  ranch, 
but  it  was  very  frequently,  probably  two  or  three 
days  a  week;  he  lived  two  or  three  miles  from  me. 
I  am  acquainted  wdth  the  sanitary  conditions 
during  the  early  part  of  1914,  and  the  sanitary  con- 
ditions on  that  ranch  were  good. 
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Cross-examination. 

The  conditions  were  not  more  sanitary  after  he 
put  in  his  cement  floor  in  the  place  where  he  milked 
his  cows,  than  they  were  before.  The  milk-house 
is  more  sanitary  if  a  cement  or  some  kind  of  a  hard 
floor  that  you  can  flush  out  with  water  than  an  or- 
dinary board  floor  or  ground.  Where  the  dairy  herd 
are  kept  on  a  floor,  [253]  kept  under  a  shed,  con- 
ditions are  not  as  sanitary  as  in  the  open,  where  the 
sun  strikes  them  and  the  place  is  cleaned  out.  I 
would  not  consider  a  yard  sanitary  where  the  cows 
were  kept  over  night,  where  they  were  being  milked 
in  a  small  yard  and  where  the  yard  was  cleaned  out 
only  once  a  month.  If  it  was  cleaned  out  every  two 
or  three  days  the  way  Mr.  Skinner's  was — 

Q.  If  Mr.  Skinner  testified  he  only  cleaned  his 
barn  once  a  month,  would  you  consider  it  sanitary? 

A.  I  would  not  like  to  take  Mr.  Skinner's  testi- 
mony, if  he  said  so,  because  I  know  different.  I  did 
not  issue  any  permit  to  Mr.  Skinner  to  sell  milk 
to  customers.  He  did  not  have  a  permit  to  sell  his 
milk.  I  do  not  know  it  to  be  the  Los  Angeles  or- 
dinance that  they  were  required  to  procure  a  permit 
before  they  could  ship  to  Los  Angeles. 

Testimony  of  Dr.  K  W.  Ridder,  for  Plaintiff  (in 

Rebuttal) . 
Thereupon  Dr.  R.  W.  RIDDER  was  called  as  a  wit- 
ness for  plaintiff,  in  rebuttal,  and  after  having  been 
first  duly  sworn,  testified  as  follows. 

Direct  Examination. 
By  profession  I  am  a  veterinary  surgeon  and  den- 
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tist.  I  practiced  in  Holtville,  Imperial  County. 
I  have  practiced  in  Imperial  County  about  four 
years.  I  am  the  Deputy  County  Inspector, — deputy 
county  veterinarian.  The  largest  portion  of  my 
practice  is  included  in  the  dairy  industry.  I  have 
taken  two  years  in  the  Chicago  Veterinary  Colllege, 
and  one  year  in  the  McKillip  Veterinary  College, 
went  to  Wisconsin  and  passed  the  State  Board  ex- 
amination at  Madison,  practiced  two  years  after 
I  finished  school,  came  to  California  and  passed  the 
State  Board  [254]  examination  at  Sacramento. 
It  will  be  four  years  in  January  that  I  have  prac- 
ticed in  California.  I  have  come  in  contact  with 
quite  a  number  of  the  Sharpies  mechanical  milkers 
in  various  parts  of  my  community — probably  eight 
or  ten.  I  know  the  general  principle  on  which  they 
operate.  I  have  read  the  instructions  they  send  out 
with  the  machine  and  am  familiar  with  them.  This 
machine  operated  according  to  those  instructions 
that  I  saw.  They  were  not  successful  on  account  of 
the  irritation — the  constant  suction  producing  irri- 
tation on  the  udder;  it  hurts  the  cow's  teats;  it  sets 
up  an  inflammation — mammitis. 

By  Mr.  SWING. — Q.  Doctor,  assume  that  a  herd 
of  dairy  cows  were  being  milked,  one  string  by  a 
milker  and  another  string  by  hand,  and  that  the  only 
cases  of  swollen  quarters  to  appear  in  the  herd  ap- 
peared in  the  cows  that  milked  by  the  mechanical 
milker,  and  that  when  that  condition  so  appeared, 
the  affected  cows  were  taken  off  the  milker  and 
milked  together  with  other  cows  being  milked  by 
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hand,  not  being  isolated,  and  that  the  milkers  did 
not  wash  their  hands  between  cows  so  milked,  and 
the  cows  so  affected  got  well,  and  the  swollen  quar- 
ters did  not  spread  to  a  single  other  cow;  being  milked 
by  hand,  what,  in  your  opinion,  would  be  the  cause 
of  the  swollen  quarters  ? 

A.  In  my  opinion,  it  would  be  a  local  irritation. 

Q.  Assuming  that  the  plaintiff  in  this  case,  in 
February,  1914,  had  a  healthy  herd  of  some  90  dairy 
cows,  all  of  which  had  been  entirely  free  from  garget 
since  the  herd  had  been  collected,  that  plaintiff  then 
bought  a  Sharpies  mechanical  milker,  which  was  in- 
stalled by  an  expert  operator,  furnished  by  the  de- 
fendant company,  who  after  installing  the  [255] 
machine,  instructed  plaintiff,  his  son  and  hired  man, 
in  the  care  and  operation  of  the  milker  and  remained 
with  plaintiff  until  he  pronounced  the  machine  prop- 
erly installed  and  adjusted,  and  plaintiff  and  his 
milkers  proficient  in  the  operation  of  the  machine; 
that  thereafter  the  machine  was  cared  for  and  oper- 
ated by  the  persons  who  had  received  instructions 
as  aforesaid,  and  was  cared  for  and  operated  in  ac- 
cordance with  the  instructions  furnished  by  the 
defendant  company;  that  after  the  milking  machine 
had  been  so  used  on  plaintiff's  cows  for  about  30 
days,  said  cows  began  developing  swollen  quarters; 
that  the  cows  showing  swollen  quarters  were 
promptly  taken  off  of  the  milker  and  thereafter 
milked  by  hand,  following  which  hand-milking  the 
swelling  rapidly  disappeared  and  did  not  reappear 
in  the  affected  quarters,  or  in  any  other  quarter  of 
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that  cow,  so  long  as  she  was  milked  by  hand,  or  in 
the  udders  of  any  other  cow  in  the  herd,  being  milked 
by  hand;  that  the  cows  which  were  being  milked  by 
hand  were  subjected  to  the  same  conditions  of  feed, 
water,  quarters,  exposure,  surroundings  and  hand- 
ling as  were  the  cows  being  milked  by  the  milker,  i.  e., 
all  the  cows  whether  milked  by  the  milker  or  by  hand, 
were  subjected  at  all  times  to  the  same  identical  con- 
ditions and  surroundings,  with  the  one  exception, 
that  one  part  were  being  milked  by  the  milker  and 
;the  other  part  were  being  milked  by  hand,  that  not- 
withstanding which  the  cows  which  were  being 
milked  by  the  milker  continued  to  develop  swollen 
quarters  so  long  as  the  milker  remained  in  operation 
upon  them,  while  in  those  being  milked  by  hand  the 
existing  swelling  rapidly  disappeared  and  did  not  re- 
appear so  long  as  they  were  milked  by  hand,  what, 
in  [256]  your  opinion,  was  the  cause  of  the 
swollen  quarter?        A.  Local  irritation. 

Q.  Caused  by  what? 

A.  Caused  by  constant  vacuum,  or  constant  suction 
of  the  teat  cup  on  the  udder. 

Q.  Assuming  the  facts  stated  in  my  previous  ques- 
tion, and  further,  that  on  the  25th  day  of  June,  1914, 
the  defendant,  the  Sharpies  Separator  Company, 
sent  its  expert  operator  to  plaintiff's  ranch  and  he 
^ook  charge  of  all  the  plaintiff 's  cows  and  of  the  milk- 
ing machine,  and  after  thoroughly  disinfecting  the 
machine  and  the  premises,  began  milking  all  of 
plaintiff's  cows  with  the  milker,  including  those  cows 
which  had  theretofore  had  swollen  quarters ;  that  in 
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a  very  short  time  the  swellings  reappeared  in  the  cows 
which  had  theretofore  had  it,  in  an  aggravated  form, 
which  became  so  intense  in  the  case  of  about  17  cows 
ias  to  stop  the  passage  of  milk  from  the  udders ;  that 
said  expert  operator  stopped  operating  the  machine 
about  July  7,  1914,  and  the  milker  was  not  again 
operated  until  about  October  20,  1914;  that  in  said 
interval  all  the  cows  were  milked  by  hand  and  during 
that  time  no  new  cases  of  swollen  quarters  appeared ; 
that  on  October  20,  1914,  the  milker  was  again  be- 
gun by  the  same  expert  operator,  who  had  operated 
from  June  25th  to  July  7th,  and  he  continued  oper- 
ating it  on  about  30  cows  up  until  December  20, 1914 ; 
that  the  cows  on  which  said  milker  was  so  operated 
were  cows  selected  by  said  operator  and  which  had 
not  theretofore  shown  any  udder  trouble ;  that  during 
those  two  months,  between  8  and  12  of  the  cows  being 
milked  by  the  milker  developed  swollen  quarters; 
that  of  the  sixty  odd  remaining  cows  of  the  herd 
[257]  being  milked  during  the  same  period  by  hand, 
developed  no  new  cases  of  swollen  quarters;  that  the 
cows  which  were  being  milked  by  the  milker  and  the 
cows  that  were  being  milked  by  hand  during  said 
period,  were  subjected  at  all  times  to  the  same  identi- 
cal conditions  and  surroundings,  with  the  one  excep- 
tion, that  the  one  part  were  being  milked  by  the 
milker  and  the  other  part  were  being  milked  by  hand ; 
that  said  expert  operator  stopped  operating  the  same 
machine  on  December  20,  1914,  and  the  same  has  not 
,since  been  operated  on  any  of  plaintiff's  cows;  that 
plaintiff  has  never  had  any  such  case  or  any  similar 
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case  of  swollen  quarters  in  his  herd,  before  beginning 
the  use  of  the  milker,  and  there  has  been  no  case  of 
swollen  quarters  in  his  herd  since  the  milking 
machine  quit,  what,  in  your  opinion,  was  the  cause 
pf  the  production  of  additional  swollen  quarters? 

A.  What  was  the  primary  cause  ? 

Q.  The  primary  cause. 

A.  My  impression  is  it  was  simply  an  irritation — 
local  irritation. 

Q.  Produced  by  what? 

A.  Produced  by — well,  the  milking  machine ;  if  it 
was  not  the  milking  machine  the  hands  would  pro- 
duce it,  the  same  as  the  milking  machine. 

Q.  Would  you  say  the  cows  had,  under  this  state- 
ment, infectious  mammitis,  or  not  ? 

A.  If  they  did,  it  was  secondary,  due  to  some 
primary  cause. 

Cross-examination. 

If  abscesses  appeared  in  the  cows  referred  to,  be- 
longing [2'58]  to  plaintiff,  and  pus  ran  out  of  the 
teats,  and  there  was  a  complete  sloughing  away  of 
the  whole  quarter,  I  would  certainly  say  that  there 
would  be  an  infection  present. 

Q.  So  that  if  you  were  to  see  a  cow,  if  you  had  seen 
plaintiff's  cows,  and  had  found  them  in  that  condi- 
tion, where  a  number  of  quarters  on  the  cows  were 
swollen,  and  numerous  cases  where  abscesses  were 
running  out  of  the  teats,  and  some  quarters  were 
abscessed  and  running  pus  out,  you  would  think  they 
were  infected,  would  you  not,  with  infectious  mam- 
mitis? 
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A.  You  would  have  to  have  infection  in  order  to 
have  pus.  Such  condition  certainly  could  result 
from  a  mere  traumatic  condition.  The  pus  pro- 
ducing organisms  are  present  in  absolutely  every 
case,  in  my  opinion,  of  normal  conditions  of  the 
udder,  and  until  the  udder  is  placed  in  a  susceptible 
condition  where  the  germs  will  enter  abrasions 
through  irritation,  the  udder  has  sufficient  strength 
to  resist  infection  until  there  is  an  irritation.  It 
may  be  possible  for  a  pathogenic  micrococcus  to  at- 
tack a  perfectly  healthy  tissue  under  a  violent  con- 
dition; but  there  must,  in  my  opinion,  be  some 
infectious  germ  before  it  will  result  in  the  form  of 
pus  and  the  sloughing  away  of  the  quarters  of  the 
cow.  I  never  made  any  bacteriological  test  of  the 
milk  of  Mr.  Skinner's  cows,  nor  did  I  ever  examine 
his  cows. 

Q.  If  there  was  found,  from  a  bacteriological  test 
of  Mr.  Skinner's  cows,  yellow  micrococcus,  or  what 
is  otherwise  known  as  staphylococcus,  and  the  physi- 
cal appearance  of  the  cow  was  a  general  depressed 
condition,  she  stood  [259]  about,  seemed  to  have 
no  life,  appeared  to  be  in  a  sick  condition,  and  the 
udders  were  swollen  and  in  many  cases  pus  was  run- 
ning from  the  teats,  and  the  quarters  sloughed  away, 
would  you,  then,  in  your  opinion,  say  that  cow  was 
infected  with  noninfectious  or  infectious  mammitis, 
iinding  the  particular  staphylococcus  ?  Just  answer 
my  question  whether  you  would  diagnose  the  case 
that  way. 
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A.  It  would  be  infectious,  but  there  is  an  issue  be- 
tween infectious  diseases  and  contagious  diseases. 
Staphylococci  is  not  classed  as  contagious  in  no  bac- 
teriological book.    It  is  present  in  every  cow ;  it  can 
be  transmitted  the  same  as  any  other  disease,  and  if 
one  take  the  germ  from  one  cow  and  put  it  on  another 
cow  near  the  entrance  of  the  hole,  that  would  prob- 
ably transfer  it  from  one  cow  to  another,  but  it  must 
set  up  an  irritation.    It  is  contagious  in  the  sense, 
if  you  touch  it  it  may  contaminate  by  inoculation. 
It  would  probably  be  just  the  same  as  a  patient  drink- 
ing out  of  a  glass  from  which  a  tubercular  or  typhoid 
fever  patient  has  just  drunk — the  healthy  person 
might  become  inoculated  with  the  disease  germ  by 
inoculation.    The  other  is  a  contagious  germ  you  are 
speaking  of,  typhoid,  where  they  could  take  the  micro 
or  staphylo,  or  any  of  the  streptaccicci  without  pro- 
ducing any  bad  features,  but  the  micro  is  a  contagious 
and  more  virulent  germ  than  the  staphylococcus.    It 
is  a  fact  that  infection  in  the  ordinary  medical  sense 
means  the  growth  in  the  tissue,  while  contagious 
means  the  manner  in  which  infection  is  transmitted ; 
so  that  a  germ  may  be  infectious,  and  at  the  same 
time  if  it  is  transmitted  from  one  cow  to  another  one 
would  say  that  it  would  be  contagious  also ;  a  staphylo- 
cocci    [260]     is  both  contagious,  because  it  can  be 
transferred  from  one  cow  to  the  other  by  inoculation, 
and  it  is  infectious  because  when  it  gets  into  the  cow's 
udder,  it  may  result  in  forming  pus.    Staphylococci 
is  not  contagious,  according  to  the  bacteriological 
book  where  it  says  the  micro,  staphylo  or  strepto- 
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coccus  is  contagious.  By  inoculation,  it  may  be 
transferred  from  one  cow  to  another  where  you  have 
an  abrasion.  As  to  the  entry  through  the  teat  duct, 
under  normal  conditions,  there  is  no  abrasion,  and 
the  germ,  two  to  one  would  not  produce  any  disease. 
It  is  there  in  every  case.  It  may  be  possible  that  it 
would  take  a  perfectly  normal  tissue  and  thus  infect 
that  tissue,  but  a  contagious  disease  would  enter  a 
normal  tissue  and  produce  a  disease  where  noncon- 
tagious diseases  would  not. 

Testimony  of  Dr.  V.  E.  Crajn,  for  Plaintiff  (In 
Rebuttal) . 

Thereupon,  Dr.  V.  E.  CRAM  was  called  as  a  wit- 
ness in  behalf  of  the  plaintiff  in  rebuttal,  and  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination. 
I  am  a  veterinary  surgeon,  practicing  at  El  Centro, 
California.  I  have  practiced  six  years.  I  held  the 
office  of  Deputy  County  Veterinarian.  I  graduated 
from  the  State  College  of  Colorado.  I  have  had 
occasion,  to  a  very  limited  extent,  to  observe  the  effect 
of  the  operation  of  the  Sharpies  mechanical  milker 
upon  dairy  cows  at  Mr.  Skinner's  ranch  in  Imperial 
Valley.  I  was  called  there  about  the  last  of  June, 
1914 ;  I  found  a  diseased  condition  of  the  udders  of 
several  cows,  with  the  presence  of  pus  in  these  ud- 
ders; there  were  about  17  cows;  those  were  bad;  I 
made  an  examination  of  the  cows,  and  the  history  of 
the  [2©1]  cows.  After  going  over  the  cows  thor- 
oughly, under  the  process  of  elimination,  and  trying 
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to  find  out  what  was  causing  it,  I  decided  that  the 
primary  cause  of  the  condition  of  the  cows   I   saw 
there  was  due  to  the  milking  machine. 

Cross-examination. 

I  found  pus  in  the  teats  of  the  cows ;  that  indicates 
the  presence  of  a  germ.  There  are  two  or  three  kinds 
of  germs — non-infectious  and  infectious  germs.  The 
presence  of  pus  indicates  the  presence  of  a  germ;  this 
germ  was  not  an  infectious  germ;  it  was  not  a  con- 
tagious germ.  I  did  not  make  any  bacteriological 
test  of  the  germs  from  Skinner's  cows.  As  to  whether 
they  were  not  staphylococci,  streptococci  or  micro- 
cocci^ which  by  the  better  authorities  are  held  to  be 
infectious,  I  presumed  it  was  staphylococcus ;  I  pre- 
sumed it  was,  my  opinion  is  a  presumption,  and  I 
made  no  bacteriological  or  chemical  analysis. 

Mr.  PARKE. — We  move  to  strike  out  the  answers 
of  the  witness  as  to  the  causes  here ;  it  appears  as  a 
mere  presumption  on  his  part. 

The  COURT.— Motion  denied. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  59. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  assigns  said  ruling  as  error. 

Q.  Do  you  mean  to  say  that  staphylococci  or  micro- 
cocci is  not  an  infectious  or  contagious  germ  ? 

A.  Well,  there  are  several  definitions  of  infection 
and  contagion.  Every  authority  describes  them 
probably  as  a  little  different.  You  have  your  books 
before  you.  Will  [262]  you  give  me  your  defini- 
tion of  infectious  germ?    I  do  not  think  they  are 
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infectious.  I  think  the  condition  in  Mr.  Skinner's 
herd  was  caused  by  the  bacteria  in  the  udders;  and 
that  bacteria,  by  means  of  inoculation,  may  be  trans- 
ferred from  one  cow  to  another,  just  the  same  as  you 
could  carry  any  other  kind  of  a  germ.  If  the  cow  is 
affected  with  ordinary  garget,  or  a  traumatic  con- 
dition, and  there  is  present  no  infectious  germ,  it  is 
possible  to  cure  the  cow  by  treating  her  properly. 
I  do  not  know  whether  Mr.  Skinner  gave  the  cows 
any  treatment  or  not.  I  prescribed  the  treatment. 
The  treatment  had  practically  no  effect  upon  the 
cows.  If  it  were  a  traumatic  condition,  the  pre- 
scription that  I  gave  would  not  have  cured  the  cows 
— a  different  treatment  for  traumatic.  I  will  have 
to  qualify  the  answer.  I  didn't  mean  a  different 
treatment  for  traumatic.  The  different  treatment 
is  for  the  severity  of  the  case;  after  they  get  to  a 
certain  stage  of  development  there  is  practically 
none.  I  did  not  tell  Mr.  Skinner  that  I  thought  that 
his  was  contagious  mammitis.  The  treatment  I 
prescribed  was  for  external  and  internal  applica- 
tions. It  is  customary  to  treat  a  cow  internally  for 
an  ordinary  traumatic  condition,  according  to  the 
severity  of  the  condition.  If  there  is  pus  present  in 
the  udder,  then  you  treat  her  internally;  that  is  the 
sort  of  treatment. 

Redirect  Examination. 
It  takes  the  pus  inside  of  24  hours  to  appear  after 
there  has  been  an  injury. 
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Thereupon,  Dr.  C.  A.  DAUDY  was  called  as  a  wit- 
ness in  behalf  of  the  plaintiff,  in  rebuttal,  and  hav- 
ing been  first  duly  sworn,  testified  as  follows :    [263] 

Direct  Examination. 
I  live  at  Brawley,  Imperial  Valley.  I  have  lived 
in  Imperial  Valley  about  two  years.  I  have  been 
practicing  as  a  veterinarian  since  1913.  I  was 
graduated  from  the  Chicago  Veterinary  College.  I 
have  been  County  Livestock  Inspector,  in  Imperial 
County,  for  several  years — I  could  not  tell  you  how 
many;  I  believe  it  was  called  County  veterinarian 
at  one  time.  My  practice  includes  the  treatment  of 
dairy  cows.  I  have  had  occasion,  in  a  Kttle  way,  to 
observe  the  operation  of  a  Sharpies  mechanical 
milker;  I  think  it  was  at  Mr.  Boart's  ranch.  As  to 
whether  I  understand  the  general  principle  upon 
which  it  operates,  well,  in  a  rough  way,  I  do.  As- 
suming that  the  water  which  was  used  at  the  Skin- 
ner place  for  washing  the  milker's  hands,  and  also 
for  washing  the  teat  cups  which  are  used  in  the 
Sharpies  mechanical  milker  to  milk  his  cows,  and 
part  of  the  cows  were  being  milked  by  the  milker 
and  part  were  being  milked  by  hand,  and  some  of  the 
cows  took  down  with  swollen  quarters,  if  the  water 
was  the  source  of  the  infection  and  trouble  there 
would  not  be  any  difference  in  my  opinion  in  the  num- 
ber of  cows  that  were  taken  down  being  milked  by 
hand,  as  compared  with  the  number  of  cows  taken 
down  being  milked  by  the  milker. 
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Q.  Do  you  understand  this  pulsator,  and  that  by 
turning  this  little  faucet  here  you  can  turn  on  more 
pressure  or  less  according  to  the  different  cow  which 
is  being  milked,  and  in  that  way  an  adjustment  is 
made  to  each  cow — you  understand  that,  do  you? 

A.  I  have  been  told  that  is  the  case,  yes,  sir. 
There  is  very  apt  to  be  a  difference  in  the  various 
quarters  in  the  [264]  same  udder  in  pliability 
and  in  hardness  or  softness.  If  a  mechanical  milker 
was  adjusted  for  the  purpose  of  getting  milk  out  of 
the  teat  which  was  hardest  to  milk,  in  my  opinion, 
the  teat  was  easier  to  be  milked,  would  be  milked 
first,  probably,  and  be  under  a  greater  strain.  As 
to  the  presence  of  pus  producing  bacteria,  and  of 
micrococcus,  well,  we  are  told  that  they  are  every- 
where. As  to  whether  in  my  opinion  micrococcus  is 
an  infectious  germ — ^whether  it  is  so  considered  by 
authorities — why,  I  think  so.  In  my  opinion,  I  don't 
think  it  will  attack  healthy  tissue  or  membrane. 

Q.  What,  in  your  opinion,  must  proceed  an  inva- 
sion by  this  bacteria? 

A.  Well,  there  would  have  to  be  a  favorable  con- 
dition for  the  development  of — 

Q.  Doctor,  assuming  that  a  herd  of  dairy  cows 
were  being  milked,  one  string  by  a  Sharpies  me- 
chanical milker,  and  another  string  by  hand,  and 
that  the  only  cases  of  swollen  quarters  to  appear  in 
the  herd  appeared  among  the  cows  milked  by  the 
mechanical  milker,  and  that  when  the  condition  so 
appeared,  the  affected  cows  were  taken  off  the 
milker  and  milked  together  with  other  cows  then  be- 
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ing  milked  by  hand,  not  being  isolated,  and  that  the 
milkers  did  not  wash  their  hands  between  cows,  and 
that  the  cows  being  milked  by  hand  got  well  and  the 
swollen  quarters  did  not  spread  to  a  single  other  cow 
being  milked  by  hand;  what  would  you  say  as  to  what 
was  the  cause  of  the  swollen  quarter? 

Mr.  PARKE. — ^We  object  to  the  question  as  as- 
suming only  a  partial  statement  of  the  uncontra- 
dicted facts  as  presented  by  the  evidence,  it  appear- 
ing clearly  from  the  [265]  evidence  that  there 
was  present  in  the  milk  from  Skinner's  cows  cer- 
tain germs  designated  as  staphylococci,  and  it  would 
be  unfair  to  ask  the  witness  the  cause  of  such  con- 
dition without  setting  forth  that  condition,  and  fur- 
ther, nothing  is  said  about  the  manner  in  which  the 
milking  machine  was  operated  and — 

The  COURT.— Well,  I  will  overrule  the  objection. 

Mr.  PARKE. — Note  an  exception. 

EXCEPTION  NUMBER  60. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

A.  I  would  believe  the  teats  there  were  being 
bruised  by  the  milker.  I  would  not  say,  under  the 
conditions  stated  in  the  question,  that  the  swollen 
quarter  was  an  infectious  condition.  I  think  that  the 
cup  on  this  teat  has  bruised  the  quarter.  The  reason 
I  think  so  was  because  there  was  no  spreading  of 
the  disease  there  originally,  and  as  soon  as  they  took 
the  teat  cup  off  and  went  to  milking  these  cows  by 
hand,  why,  the  trouble  disappeared.  The  primary 
cause,  in  my  opinion,  of  the  condition  stated  was  the 
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bruising  of  the  teat  cup— of  the  teat  by  the  teat 

cup. 

Cross-examination. 

If  the  cow's  quarters  became  diseased  near  the 
point  where  they  abscessed,  I  would  say  there  was 
an  infection  of  bacteria  there. 

Q.  The  condition  might  have  arisen  from  an  in- 
jury of  most  any  kind,  might  it  not;  in  other  words, 
if  a  cow  got  kicked  in  the  bag  and  then  there  should 
be  an  invasion  of  some  infectious  germ,  such  as 
staphylococci,  streptococci,  or  [266]  generated 
pus,  that  might  be  transmitted  to  all  those  cows  in 
the  herd  by  inoculation. 

A.  Well,  that  would  have  to  be  manual  inocula- 
tion ;  you  would  have  to  punch  it  in  there. 

Q.  Well,  if  it  got  on  the  outside  of  the  teat  ? 

A.  I  am  not  sure  whether  that  is  possible  or  not. 
It  is  possible  to  carry  infectious  germs  from  one  cow 
to  another  by  hand-milking,  and  probably  that  is 
usually  the  way  infectious  mammitis  spreads  among 
cows.  I  never  made  any  examination  of  Mr.  Skin- 
ner's cows ;  I  never  treated  them.  I  never  made  any 
bacteriological  examination  of  the  milk.  I  do  not 
know  whether  they  had  infectious  mammitis  or  not. 
I  never  treated  a  herd  which  was  afflicted  with  in- 
fectious mammitis.  I  don't  know  what  caused  the 
injury  at  Mr.  Skinner's  place;  I  never  was  at  his 
place. 
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Rebuttal). 

Thereupon  the  deposition  of  A.  G.  McCULLOCH, 
a  witness  produced  on  behalf  of  the  plaintiff^  was 
received  and  read  in  evidence  in  this  cause  on  behalf 
of  the  plaintiff  in  rebuttal,  as  follows : 

Direct  Examination. 

My  name  is  A.  G.  McCulloch,  I  live  at  West 
Moreland.  I  have  been  in  Imperial  Valley  four 
years.  I  have  handled  dairy  cows  all  my  life  with 
the  exception  of  seven  years.  I  have  handled  dairy 
cows  all  the  time  I  have  been  in  Imperial  Valley. 
I  am  pretty  well  acquainted  with  the  common 
diseases  of  cows.  I  know  what  mammitis  is;  it  is 
an  inflammation  of  the  mammary  gland.  I  have 
operated  a  Sharpies  mechanical  milker,  and  have 
seen  it  in  operation  by  others.  I  know  the  general 
principles  on  which  it  is  operated.  I  have  seen 
other  mechanical  milkers  besides  [267]  the  Shar- 
pies operated.  My  experience  with  the  Sharpies 
mechanical  milker  has  been  in  Imperial  Valley.  I 
have  milked  both  by  hand  and  by  mechanical  milker. 
I  operated  a  milker  in  the  neighborhood  of  two 
months. 

I  know  the  plaintiff  W.  W.  Skinner.  I  have 
never  been  at  his  place.  Besides  the  mechanical 
milker  which  I  operated,  I  saw  J.  J.  Miller's 
Sharpies  mechanical  milker  operated.  The  other 
mechanical  milkers  that  I  have  seen  operated  besides 
the  Sharpies  were  the  Hinman  and  and  D.  L.  K. 
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Q.  What  are  some  of  the  causes  of  mammitis,  if 
you  can  say? 

Mr.  PARKE.— We  object  to  the  question  as 
calling  for  an  expert  opinion  of  the  witness,  no 
foundation  having  been  laid  therefor. 

The  COURT.— The  objection  is  overruled. 

Mr.  PARKE. — We  note  an  exception. 
EXCEPTION  NUMBER  61. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

A.  Any  injury  inflicted  upon  the  cow's  udder 
will  cause  an  inflammation.  I  know  the  general 
difference  between  infectious  mammitis  and  nonin- 
fectious mammitis. 

Q.  I  will  ask  you  whether  in  your  opinion  nonin- 
fectious mammitis  can  be  caused  by  the  use  of  a 
Sharpies  mechanical  milker  in  milking  cows  ? 

Mr.  PARKE. — ^We  object  to  the  question  as  call- 
ing for  a  conclusion,  no  proper  foundation  having 
been  laid,  incompetent,  irrelevant  and  immaterial, 
and  the  circumstances  and  conditions  under  which 
the  operation  of  the  machine  might  be  made  not  be- 
ing stated  in  the  question.     [268] 

The  COURT. — The  objection  is  overruled. 

Mr.  PARKE. — ^We  note  an  exception. 
EXCEPTION  NUMBER  62. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

A.  It  can.     Before  starting  to  operate   with   the 
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Sharpies  mechanical  milker  I  referred  to  a  while 
ago,  I  had  been  instructed  in  the  operation  thereof 
by  some  representative  of  the  Sharpies  Separator 
Company.  I  had  been  furnished  with  printed  in- 
structions, and  I  familiarized  myself  with  those  in- 
structions. 

Q.  Did  you  follow  them  in  operating  the  milker? 

Mr.  PARKE. — We  object  to  the  question  as  call- 
ing for  a  conclusion. 

The  COUET. — The  objection  is  overruled. 

Mr.  PARKE. — We  note  an  exception. 
EXCEPTION  NUMBER  63. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

A.  I  did.  After  I  started  to  use  a  Sharpies  me- 
chanical milker,  no  representative  of  the  company 
ever  called  to  see  how  I  was  getting  along  until  after 
the  trouble  showed  up;  then,  some  one  did;  and  it 
was  Munson.  The  manner  in  which  I  operated  the 
milker  was  discussed  with  Munson ;  he  said  as  far  as 
his  knowledge  of  the  milker  went,  it  was  operated 
mechanically  perfect ;  he  did  not  criticise  in  any  way 
the  manner  I  had  operated  it;  he  said  it  was  abso- 
lutely perfect  in  management  and  operation.  The 
effect  that  I  noticed  on  the  cows  following  the  use 
of  the  Sharpies  mechanical  milker  after  milking  the 
cows,  was  udder  trouble;  [269]  it  was  conse- 
quently the  drying  up  of  the  cows.  Prior  to  the  time 
the  mechanical  milker  was  put  on  those  cows,  I  had 
been  milking  them  by  hand  for  two  years  or  better, 
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I  don't  know  exactly.  We  had  no  udder  trouble 
with  those  cows  before  I  put  a  mechanical  milker  on 
them.  There  was  nothing  except  when  a  cow  would 
become  injured  in  some  way,  and  that  was  only — 
you  could  confine  it  to  maybe  to  one  or  two  cases. 
It  was  where  the  cow  would  get  stepped  on  that 
would  generally  leave  a  skinned  spot  on  the  udder, 
or  on  the  teat.  Aside  from  such  injuries  to  the 
udder,  there  had  been  no  udder  trouble.  Twenty- 
three  out  of  forty-seven  of  my  cows  developed  udder 
trouble  after  commencing  to  milk  them  with  a  me- 
chanical milker;  udder  trouble  developed  in  one  or 
more  quarters ;  I  gave  them  no  other  treatment  than 
taking  the  machine  off  the  cows,  and  milking  them 
by  hand ;  the  trouble  disappeared.  I  always  put  the 
machine  back  on  them  after  the  swelling  had  disap- 
peared and  it  would  return  in  a  shorter  period  of 
time  than  before ;  I  always  have  to  take  it  off  in  or- 
der to  heal  them  up.  I  do  not  remember  whether  I 
ever  had  the  machine  back  on  a  cow  more  than  the 
second  time  or  not.  After  the  second  time  the  cows 
were  not  returned  to  normal.  You  could  always  see 
the  effect  of  the  milker  on  the  cow  after  she  had  been 
once  injured.  These  cases  of  swollen  quarters  which 
I  have  referred  to,  which  developed  while  I  was 
using  the  mechanical  milker  were  noncontagious  and 
noninfectious. 

Q.  I  will  ask  you  whether  in  your  opinion  the 
Sharpies  mechanical  milker  can  be  operated  upon 
dairy  cows  in  Imperial  Valley  without  seriously  in- 
juring some  of  them.     [270] 
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Mr.  PARKE.— We  object  to  the  question  as  call- 
ing for  an  expert  opinion  of  the  witness,  no  founda- 
tion having  been  laid,  incompetent,  irrelevant  and 
immaterial,  and  presuming  a  state  of  facts  not 
proven  in  this  case  at  issue. 

The  COURT.— The  objection  is  overruled. 

Mr.  PARKE. — We  note  an  exception. 
EXCEPTION  NUMBER  64. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

A.  No,  it  cannot. 

Q.  What  in  your  opinion  would  be  the  effect  upon 
a  string  of  dairy  cows  if  milked  any  considerable 
length  of  time  with  a  Sharpies  mechanical  milker 
even  though  all  the  instructions  furnished  by  the 
company  are  strictly  followed? 

Mr.  PARKE. — We  object  to  the  question  as  call- 
ing for  the  expert  opinion  of  the  witness,  presum- 
ing a  state  of  facts  not  proven  in  this  case,  incom- 
petent, irrelevant  and  immaterial. 

The  COURT. — The  objection  is  overruled. 

Mr.  PARKE. — We  note  an  exception. 
EXCEPTION  NUMBER  65. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as 
error. 

A.  It  would  eventually  kill  the  cows  if  persisted 
in.  It  would  develop  an  inflammation,  and  the  in- 
flanmiation  would  only  be  increased  and  aggravated 
by  the  use  of  the  machine  if  persisted  in. 

Q.  Assuming  that  the  plaintiff  in  this  case,  W. 
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W.  Skinner,  had  on  his  ranch  in  Imperial  Valley  a 
herd  of  healthy  dairy  cows,  and  that  in  February, 
1914,  he  began  milking  the  same  with  a  Sharpies 
mechanical  milker,  and  in  about  thirty  days  [271] 
after  he  began  milking  them  with  a  mechanical 
milker  they  began  developing  swollen  quarters,  and 
that  as  fast  as  he  noticed  a  cow  with  swollen  quarters 
took  it  off  the  machine  and  milked  it  by  hand,  and 
without  any  other  treatment  the  cow  returned  to  nor- 
mal, and  that  when  she  was  put  back  on  the  milker 
again  she  shortly  developed  one  or  more  swollen 
quarters  again  and  when  taken  off  she  again  soon 
returned  to  normal,  and  that  within  a  period  of  less 
than  one  year  he  had  had  approximately  half  of  his 
cows  at  one  time  or  another  affected  with  the  swol- 
len quarters,  what  in  your  opinion  would  be  the 
cause  of  the  appearance  of  swollen  quarters  in  his 
herd,  assuming  that  the  mechanical  milker  was  oper- 
ated strictly  according  to  the  instructions  of  the 
Sharpies  Separator  Company,  what  in  your  opinion 
would  be  the  cause  of  the  swollen  quarters  ? 

Mr.  PARKE. — We  object  to  the  question  as  call- 
ing for  the  expert  opinion  of  the  witness,  and  pre- 
sumes a  state  of  facts  not  proven  in  this  case. 

The  COUET. — The  objection  is  overruled. 

Mr.  PARKE. — We  note  an  exception. 
EXCEPTION  NUMBER  66. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

A.  It  would  be  the  Sharpies  Milking  machine. 
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Cross-examination. 

If  I  had  a  herd  of  dairy  cows  in  Imperial  Valley 
under  conditions  similar  to  those  under  which  Skin- 
ner's were  kept,  and  while  being  milked  by  hand 
twenty  per  cent  of  the  cows  should  have  swollen 
quarters,  the  cause  of  that  in  my  [272]  opinion, 
will  be  pretty  apt  to  be  infectious  garget.  It  could 
not  just  as  well  result  from  abuse  from  the  manner 
in  which  the  cows  were  milked.  As  to  whether  it  is 
impossible  for  mammitis  to  develop  other  than  by 
the  use  of  a  machine,  when  a  milker  gets  so  abusive 
that  he  hurts  the  cow  he  is  not  milking.  In  my 
knowledge,  cows  have  had  caked  bags  when  milked 
by  hand,  but  not  from  milking — from  injury,  being 
kicked  or  struck  in  some  way. 

Q.  Isn't  it  possible  for  cows  to  have  a  caked  bag 
if  she  isn't  milked  properly  and  milk  is  left  standing 
in  her  bag  for  a  considerable  period  of  time? 

A.  If  she  isn't  milked  at  all. 

Q.  Isn't  it  possible  for  mammitis  to  arise  under 
those  conditions? 

A.  Not  from  milking;  if  she  is  not  milked  at  all, 
it  might  be  possible  for  the  cow's  udder  to  become 
swollen.  Infectious  mammitis  is  caused  by  steph- 
naecoccus  and  streppicocus  bacillus  into  the  end  teat 
and  from  there  up  into  the  mammary  glands.  Prob- 
ably the  quickest  way  to  distinguish  infectious  mam- 
mitis from  noninfectious  mammitis  by  the  outside 
appearance  of  the  bag  or  udders  of  the  cow  is  that 
infectious  mammitis  will  spread  from  one  quarter 
to  another.     It  can  be  determined  from  the  appear- 
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ance  of  the  quarter.     The  infectious  mammitis  does 
not  have  the  same  feeling  as  the  noninfectious. 

Q.  There  is  only  one  definite  way  to  determine  it, 
and  that  is  by  having  a  becteriological  test  made  of 
the  milk^  isn't  it? 

A.  No.  A  contagious  mammitis  will  spread  and 
noncontagious  will  not  spread.  It  did  not  spread 
among  my  herd.  [273]  A  great  many  of  my  cows 
had  swollen  quarters,  one  after  another,  when  the 
machine  was  on  them,  and  in  taking  the  machine  off 
they  stopped,  and  in  milking  them  I  tested  them 
thoroughly  as  to  whether  it  would  spread  or  not,  and 
it  did  not  spread  in  any  case,  and  also  the  discharge 
from  the  teat.  It  is  impossible  to  mistake  conta- 
gious from  noncontagious.  We  get  the  discharge 
right  in  the  start.  It  is  possible  for  contagious 
garget  to  result  into  an  abscess  and  pus  running  out 
of  the  udder  to  become  contagious  and  infectious. 
As  to  whether  any  of  my  cows  developed  any  abscess 
or  anything  of  that  kind,  I  answer  yes;  one  cow 
developed  an  abscess,  but  it  never  reached  the  con- 
tagious garget  state.  I  watched  a  mechanical  milker 
operated  in  a  place  outside  of  Imperial  Valley, — in 
Tulare  County;  at  that  time  it  had  been  operated 
only  a  short  time;  I  do  not  recollect  the  date;  two 
weeks  or  something  like  that ;  that  machine  was  the 
B.  L.  K.  I  never  saw  a  Sharpies  machine  operated 
anywhere  else.  If  the  Sharpies  machines  are  being 
operated  in  other  places  tha^  the  Imperial  Valley 
without  injury  to  cows,  I  say  it  could  not  be  operated 
here  in  Imperial  Valley,  because  they  have  all  failed ; 
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if  they  have  not  handled  it  properly,  it  is  because 
the  company  does  not  know  how — they  have  sent 
their  experts  down  here.  If  these  people  that  have 
handled  Sharpies  machines  have  not  strictly  fol- 
lowed instructions,  it  is  the  company's  fault.  I  per- 
sonally know  that  the  company  sent  a  man  to  C.  F. 
Boarts.  I  do  not  remember  exactly  how  long  the 
man  stayed  there — it  was  a  week  or  some  such  a  mat- 
ter. 

Q.  You  don't  know  whether  Mr.  Skinner  operated 
his  machine  [274]  in  accordance  with  instruc- 
tions ? 

A.  I  never  was  down  there ;  I  don 't  know  whether 
any  of  the  other  jjeople  here  who  gave  up  and  aban- 
doned the  use  of  the  Sharpies  machine  followed  in- 
structions or  not. 

Q.  You  don't  know  whether  Mr.  Skinner's  cows 
were  infected  with  infectious  mammitis  or  local 
mammitis,  do  you? 

A.  I  never  saw  his  cows.  My  machine  worked  all 
right  from  a  mechanical  standpoint ;  it  was  mechan- 
ically perfect;  other  than  the  injury  which  I  claim 
it  did  to  the  cows,  it  was  entirely  satisfactory;  and 
with  the  possible  exception  of  the  resultant  injuries 
which  I  alleged  happened  to  my  cows,  it  did  all  that 
I  expected  of  the  machine.  The  operation  of  any 
mechanical  milking  machine  cannot  cause  infectious 
mammitis. 

Thereupon,  a  stipulation  was  entered  into  by  and 
between  counsel  relative  to  various  depositions  which 
have  been  taken  by  the   respective   parties   in  the 
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above-entitled  action,  which  said  stipulation  was  and 
is  as  follows,  to  wit: 

The  COURT.— State  the  stipulation. 

Mr.  PARKE. — It  is  stipulated  that  the  deposi- 
tions of  Hans  J.  Hansen,  M.  S.  Autry,  James  Willis, 
Edward  L.  Stam  and  Gus  Harris,  all  residents  of 
Salt  River  Valley,  near  Phoenix,  Arizona^  show  that 
these  various  witnesses  have  milked  cows  by  hand, 
and  thereafter  used  a  Sharpies  Milking  Machine  over 
various  periods  of  time,  and  upwards  of  three  years, 
and  that  they  have  not  had  any  more  trouble  with 
-their  cattle  after  the  use  of  the  machine  than  while 
milking  by  hand ;  that  they  received  as  much,  and  in 
some  cases  more  milk  by  the  use  of  the  machine  than 
when  milking  [275]  by  hand;  and  that,  in  their 
opinion,  from  their  observation  and  use  of  the  ma- 
chine when  properly  used,  will  not  cause  udder 
trouble  among  the  cattle  upon  which  a  Sharpies 
milking  machine  is  used. 

Mr.  SWING. — And  our  part  of  the  stipulation  is 
that  witnesses  J.  H.  Eastman,  J.  W.  Pinley,  H.  C. 
King,  J.  J.  Miller  and  H.  O.  Wood,  are  dairymen  of 
Imperial  Valley — 

The  COURT.— And  they  testified  like  this  other 
witness  McCullouch  ? 

Mr.  SWING. — Yes,  sir — dairymen  of  the  Im- 
perial Valley  and  have  used  the  milker  in  accord- 
ance with  instructions  given  them,  and  they  have 
been  unable  to  operate  it,  or  make  it  operate  without 
injuring  their  cows,  and  it  has  also  resulted  in  short- 
age in  the  milk,  all  during  the  year  1914. 


vs.  W.  W.  Skinner.  '       291 

Mr.  PARKE. — For  how  long  a  period  in  each 
ease? 

Mr.  SWING.— I  mean  they  used  it  for  a  year. 

Mr.  PARKE.— For  a  period  from  two  weeks  to  a 
year. 

Mr.  SWING.— All  right. 

Mr.  PARKE.— I  agree  to  the  stipulation. 

The  COURT.— Then  it  is  stipulated  that  those 
witnesses  will  so  testify  as  in  their  depositions,  and 
the  reading  of  the  depositions  be  waived,  and  the  fil- 
ing of  the  depositions  will  not  be  necessary. 

Mr.  PARKE.— The  defendant  offered  in  evidence 
as  a  part  of  the  cross-examination  of  Mr.  Skinner 
the  bill  of  particulars  furnished  to  the  defendant  by 
Mr.  Skinner,  and  I  think  the  Court  said  the  bill  of 
particulars  might  be  introduced  in  evidence  and 
marked. 

The  COURT. — It  was  marked  as  an  exhibit. 

Mr.  PARKE.— Yes. 

The  CLERK.— I  think  it  is  Number  2,  Defend- 
ant's Number  2.     [276] 

Whereupon,  Mr.  Parke  read  to  the  jury  the  fol- 
lowing paragraphs  from  plaintiff's  bill  of  particu- 
lars: 

' '  7.  All  four  units  were  in  use  before  any  of  plain- 
tiff's  cows  were  seriously  injured.  The  four  units 
were  used  indiscriminately,  so  that  it  is  impossible 
for  plaintiff  to  itemize  the  injury  caused  by  the 
original  three  units  as  distinguished  from  that  caused 
by  the  fourth  unit  purchased  by  plaintiff  after  the 
installation  of  the  machine.    No  record  was  kept  of 
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the  amount  of  milk  each  cow  gave. 

**19.  No  information  can  be  given  as  called  for 
by  Demand  No.  19,  owing  to  the  fact  that  no  record 
was  kept  of  the  e:ffect  of  the  use  of  the  three  units 
purchased  from  defendant  as  contradistinguished 
from  the  effect  of  the  fourth  unit  subsequently  pur- 
chased but  will  say  that  approximately  twenty  of 
plaintiff's  cows  were  ruined  from  the  use  ,bf  the 
four  units  between  the  25th  day  of  June,  1914,  and 
the  7th  day  of  July,  1914.  The  last  half  of  Demand 
No.  19  appears  to  be  repetition  of  Demand  No.  17 
and  the  answer  thereto  has  hereinbefore  been  given. 

"23.  Herewith  is  given  a  list  by  the  month  of  the 
pounds  of  butter  fat  delivered  to  Imperial  Valley 
Creamery  and  Delta  Creamery  during  the  year  1914, 
with  the  price  per  pound  for  butter  fat  for  each 
month.  Plaintiff  has  not  in  his  possession  at  the 
present  time  a  record  of  butter  fat  given  for  the  pre- 
ceding year  but  knows  that  the  amount  delivered  by 
him  to  the  creameries  was  less  in  the  year  1914  and 
1915  than  in  1913. 
Months    Pounds  of  Butter  Fat.      Price  per  Pound. 


22^ 

25^ 

24f^ 

26^ 

25^ 

251/2^ 

271/2^ 


January 

1619.77 

February 

1493.01 

March 

1925.4 

April 

1975.3 

May 

1834.4 

June 

1376.9 

July 

1732. 

August 

1683.1 

September 

1585.1 
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October  1611.3  31^ 

November  1481.8  341/0^ 

December  1468.9  30^ 

[!^77] 

The  following  is  paragraph  13  of  the  bill  of  par- 
ticulars, as  furnished  by  the  plaintiff,  at  defendant's 
request. 

''13.  That  on  or  about  the  20th  day  of  October, 
1914,  F.  L.  Briggs  made  the  representations  referred 
to  in  the  13th  demand.  His  statements  and  warran- 
ties were  both  oral  and  in  writing.  That  a  number 
of  his  oral  statements  are  substantially  set  out  in 
paragraph  12  of  plaintiff's  amended  complaint.  The 
number  that  was  not  written  was  as  follows : 

October  20,  1914. 

The  Sharpies  Separator  Company  do  hereby  agree 
to  furnish  W.  W.  Skinner  one  Mechanical  Milker 
Operator  for  two  months  more  or  less,  Mr.  Skinner 
to  pay  him  a  salary  of  $75.00  per  month. 

It  is  further  understood  that  Sharpies  Separator 
Company  are  to  pay  Mr.  Skinner  for  any  damage 
done  to  his  cows  by  the  use  of  the  machine  while  in 
the  hands  of  their  operator. 

It  is  also  understood  the  Sharpies  Separator  Com- 
pany are  to  pay  Mr.  Skinner  the  amount  of  the  oper- 
ator's salary  providing  the  machines  are  not  a  suc- 
cess. 

SHARPLES  SEPARATOR  COMPANY, 
By  F.  L.  BRIGGS, 

W.  W.  SKINNER." 
H.  C.  KING, 

Witness.    .[278J 
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Mr.  PARKE.— It  is  further  stipulated  that  Mr. 
Skinner  was  recalled  to  the  witness-stand  and  testi- 
fied that  $480  was  the  reasonable  market  value  which 
he  placed  upon  the  pasture  of  the  cows  injured  and 
which  were  later  sold  as  beef  cows — from  the  time  of 
their  injury  until  they  were  sold. 

Mr.  SWING. — ^He  testified  it  was  the  reasonable 
value. 

Mr.  PARKE. — The  reasonable  value  which  he 
placed  upon  it. 

Here  the 'testimony  was  closed,  and  the  foregoing 
constituted  and  was  all  of  the  evidence  offered  and  re- 
ceived upon  the  trial  of  the  above-entitled  action,  and 
no  other,  different  or  additional  evidence  or  testi- 
mony of  any  character  was  received  by  or  placed  be- 
fore said  Court  and  jury,  in  addition  to  that  herein- 
above in  this  bill  of  exceptions  set  forth. 

Thereupon,  counsel  for  the  respective  parties 
argued  the  cause  to  the  jury ;  and  said  argument  hav- 
ing been  completed,  the  Court,  of  its  own  motion,  in- 
structed the  jurj^  as  follows : 

The  COURT. — Gentlemen  of  the  jury,  it  is  my 
duty  under  the  law  to  state  to  you  what  the  law  is 
that  should  guide  you  in  returning  a  verdict.  If  I 
state  it  wrongfully  the  parties  have  an  opportunity 
of  appealing  to  a  higher  court.  It  is  presumed  that 
I  know  the  law,  however  violent  that  presumption 
may  be,  but  whatever  I  state  to  you  is  the  law  you 
are  bound  by  it. 

It  is  your  duty  to  determine  the  facts  of  the  case. 
That  is  your  trouble,  not  mine.  It  is  very  difficult 
sometimes  to  determine  what  the  law  is.     I  have 
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found  it  is  [279]  easier  to  determine  what  the 
facts  are  than  what  the  law  is.  But  you  must  take 
the  law  as  I  give  it  to  you  and  apply  it  to  the  evidence 
that  has  been  introduced  and  determine  the  facts. 
You  must  decide  the  case  according  to  the  evidence 
that  has  been  given,  and  the  stipulations  of  the  attor- 
neys must  be  regarded  as  evidence,  and  determine  the 
case  solely  upon  such  evidence.  The  arguments  of 
the  counsel  in  the  case  is  to  aid  you  in  determining 
what  the  facts  are  and  when  you  determine  what  the 
facts  are  you  must  return  your  verdict  accordingly. 
That  is  your  exclusive  privilege,  and  you  must  not 
assume  that  anything  I  say  intimates  to  you  how  you 
shall  decide  the  facts.  I  may  have  my  opinions  and 
I  might  say  something  that  indicates  to  you  what  my 
opinion  is  but  you  are  not  bound  by  it. 

In  regard  to  the  witnesses,  you  are  the  exclusive 
judges  of  whether  they  testified  to  the  truth  and  what 
weight  you  shall  give  to  what  they  say.  You  must 
determine  what  they  say  and  what  weight  you  shall 
give  to  what  they  say  from  their  manner  upon  the 
v^itness-stand,  their  conduct,  the  reasonableness  of 
their  story  and  the  interest  they  have  in  the  contro- 
versy. The  fact  that  the  plaintiff  is  a  man,  a  citi- 
zen of  our  State,  and  the  defendant  is  a  nonresident 
corporation,  should  not  weigh  with  you,  because  in 
the  eyes  of  the  law  everybody  stands  before  the  Court 
equal.     The  law  is  blind  as  to  parties. 

The  law  gives  the  parties  a  right  to  request  the 
Court  to  give  you  certain  instructions  and  if  those 
instructions  are  the  law  it  is  my  duty  to  give  those 
instructions  to  you.     Probably  if  I  had  my  way  about 
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it  I  would  say  to  you:  '*Go  off  and  decide  this  case/' 
because  you  know  as  [280],  much  about  it  as  I  do, 
but  I  am  required,  as  I  said  before,  to  give  you  cer- 
tain instructions. 

This  is  an  action  brought  by  plaintiff  to  recover 
damages  for  injuries  and  losses  suffered  by  him  as 
a  result  of  the  operation  of  a  Sharpies  mechanical 
milker  upon  his  herd  of  dairy  cows.  Plaintiff  al- 
leges that  defendant  sold  him  a  Sharpies  mechanical 
milker  and  warranted  the  same  to  be  fit  and  proper 
for  milking  plaintiff's  dairy  cows  and  represented 
that  if  the  same  was  operated  according  to  its  instruc- 
tions it  would  not  injure  his  cows  or  decrease  the 
amount  of  milk  received  from  them.  Plaintiff  fur- 
ther alleges  that  said  mechanical  milker  was  operated 
according  to  the  instruction  furnished  by  the 
Sharpies  Separator  Company,  but  that  it  both  seri- 
ously injured  his  cows  and  decreased  the  amount  of 
milk  given  by  them.  These  allegations  are  denied  by 
the  defendants  and  it  is  for  you  to  decide  whether 
or  not  they  are  true.  If  you  find  from  this  evidence 
that  they  are  true,  it  is  your  duty  to  return  a  verdict 
for  the  plaintiff  for  such  damages  as  it  is  shown 
plaintiff  has  sustained,  as  alleged  in  the  complaint, 
and  under  the  rule  of  damages  which  I  give  you  for 
assessing  damages ;  and  I  might  say  here  to  you,  gen- 
tlemen, that  while  Edgar  Brothers  was  sued  in  this 
complaint,  they  are  no  more  a  party  to  this  action, 
because  as  to  them  the  action  has  been  dismissed. 

The  evidence  in  this  case  shows  that  plaintiff  oper- 
ated the  milker  which  he  purchased  from  defendant 
or  permitted  the  same  to  be  operated  on  all  or  some 
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of  his  cows  from  about  February  7,  1914,  to  Julj^  7, 
1914,  and  again  from  October  20th,  1914,  to  Decem- 
ber 20th,  1914.  Plaintiff  claims  that  within  about  a 
month  after  the  milker  was  started  Ms  cows  [281] 
began  suffering  from  the  effects  of  its  operation  and 
that  his  cows  were  injured  as  long  as  the  milker  was 
operated. 

If  you  find  from  the  evidence  that  the  plaintiff's 
cows  were  so  injured  by  the  operation  of  said  milker 
you  are  to  allow  him  damages  in  a  sum  which  would 
be  a  fair  compensation  for  the  loss  incurred  by  an 
effort  in  good  faith  to  use  the  machine  for  milking 
plaintiff's  cows.  In  considering  plaintiff's  good 
faith  in  continuing  the  use  of  the  milker  and  permit- 
ting it  to  be  started  again  after  it  had  once  been 
stopped,  you  are  to  consider  all  the  circumstances 
surrounding  the  operation  of  the  milker,  including 
the  representations  made  by  the  defendant  company 
and  its  employees. 

Tht  word  ''fair"  used  in  this  instruction  to  de- 
scribe the  compensation  to  which  plaintiff  may  be  en- 
titled is  not  used  by  me  to  mean  something  less  than 
"full"  or  "complete"  compensation;  it  is  used 
rather  in  the  sense  of  "just." 

The  jury  are  instructed  at  the  time  the  Sharpies 
Separator  Company  sold  the  mechanical  milker  to 
plaintiff,  the  said  The  Sharpies  Separator  Company 
guaranteed  the  machine  to  be  in  all  respects  as  repre- 
sented in  its  printed  matter  and  to  be  capable  of  do- 
ing the  work  claimed  therein.  Plaintiff  has  offered 
in  evidence  a  number  of  printed  documents  which 
he  says  were  delivered  to  him  by  the  Sharpies  Sepa- 
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rator  Company  during  the  negotiations  leading  up 
to  the  sale  to  him  of  the  Sharpies  mechanical  milker. 
These  contained  various  statements  regarding  the 
Sharpies  mechanical  milker,  and  what  it  wiU  do,  and 
it  is  for  you  to  decide  from  all  the  evidence  whether 
the  warranty  has  been  performed. 

You  are  instructed  that  the  only  warranty  given  to 
the  plaintiff  by  the  defendant  Sharpies  Separator 
Company  [282]  which  is  to  be  considered  by  you 
is  the  warranty  contained  in  the  original  order,  being 
Plaintiff's  Exhibit  1,  intoduced  in  evidence:  and  you 
can  take  that  with  you  to  the  jury  room,  gentlemen, 
or  any  other  exhibit  you  desire. 

You  are  instructed  that,  under  the  law  of  Califor- 
nia, a  detriment  caused  by  the  breach  of  a  warranty 
of  the  quality  of  personal  property  is  deemed  to  be 
the  excess,  if  any,  of  the  value  which  the  property 
would  have  had  at  the  time  to  which  the  warranty  re- 
ferred, if  it  had  been  complied  with,  over  its  actual 
value  at  that  time. 

Also  that  the  detriment  caused  by  the  breach  of 
warranty  of  the  fitness  of  an  article  of  personal  prop- 
erty for  a  pailicular  purpose  is  deemed  to  be  that 
which  I  have  just  specified,  together  with  a  fair  com- 
pensation for  the  loss  incurred  by  an  effort  in  good 
faith  to  use  it  for  such  pui"pose. 

The  jury  are  instructed  that  if  you  find  from  the 
evidence  that  there  was  a  warranty  that  the  Sharpies 
mechanical  milker  sold  plaintiff  would  milk  his  cows 
without  injury  and  you  also  find  that  the  warranty 
was  broken,  you  should  allow  plaintiff  damages  for 
all  injuries  which  are  the  proximate  result  of   the 
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ojjeration  of  said  milker  upon  said  cows  while  the 
machine  was  being  operated  by  plaintiff  or  his  help 
in  conformity.'  with  instructions  furnished  by  the  de- 
fendant company,  and  also  damages  for  all  injury 
done  by  the  milker  while  being  operated  by  the  em- 
ployee or  agent  of  the  defendant  company,  if  you 
find  any  time  it  was  so  operated  by  an  employee  or 
agent  of  the  defendant  company. 

If  you  believe  from  all  the  evidence  that  the  milk- 
ing machine,  while  being  properly  operated,  was  the 
cause  of  the  injury  to  plaintiff's  cows,  then  you  are 
instructed  that  the  [283]  defendant  Sharpies  Sepa- 
rator Company  can  be  held  liable  only  for  the  dam- 
ages resulting  from  the  use  of  the  three  units  pur- 
chased from  it.  and  that  the  defendant  Shai^les 
Separator  Company  is  not  liable  in  damages  for  the 
use  of  the  fourth  unit  purchased  by  plaintiff  through 
Edgar  Brothei*s. 

Plaintiff  claims  damages  in  the  sum  of  $1,007,  be- 
ing the  purchase  price  and  cost  of  installation  of  the 
milking  machine  purchased  from  the  defendant 
Sharpies  Separator  Company.  It  appears  from  the 
evidence  that  of  said  sum  of  810OT.  only  $461.4:2  was 
paid  by  the  plaintiff  to  the  defendant  Sharpies  Sepa- 
rator Company  for  the  milking  machine  containing 
the  three  units,  and  that  the  balance  of  $1007  was 
for  a  gasoline  engine,  for  the  lumber  to  build  his 
stanchions,  and  for  sand  and  gravel  used  by  the  plain- 
tiff in  making  a  cement  floor  for  his  milking  shed. 
If  vour  verdict  in  this  case  should  be  for  the  plain- 
tiff and  against  the  Sharpies  Separator  Company, 
vou  are  instructed  that  in  arriving  at  the  amount  of 
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damages  to  be  allowed  to  plaintiff  for  moneys  ex- 
pended in  the  purchase  and  installation  of  the  ma- 
chine you  should  deduct  from  the  said  sum  of  $1007 
the  reasonable  value  to  the  plaintiff  of  the  milking 
machine,  of  the  gasoline  engine  so  purchased,  of  the 
stanchions  so  built,  and  of  the  cement  floor  so  in- 
stalled by  the  plaintiff. 

If  you  believe  from  all  the  evidence  that  the  dis- 
eased condition  of  the  plaintiff's  cows  was  not  the  re- 
sult of  an  infectious  disease  but  of  a  local  injury  or 
traumatic  condition,  and  you  believe  further  from 
the  evidence  that  any  and  all  permanent  injury  to 
said  cows  so  affected  could  have  been  prevented  by 
prompt,  careful  and  proper  treatment  of  said  cows 
by  the  plaintiff,  and  said  plaintiff  failed  and  [^84] 
neglected  to  give  to  said  cows  so  diseased  such 
prompt,  proper  and  careful  treatment,  then  you  are 
instructed  that  the  defendant  Sharpies  Separator 
Company  is  not  liable  for  damage  resulting  from 
such  neglect  of  plaintiff. 

If  you  believe  from  the  evidence  that  plaintiff's 
cows  had  infectious  mammitis,  or  other  infectious 
disease  of  the  udder,  and  that  plaintiff  knew  of  such, 
condition,  the  plaintiff  should  not  have  used  said 
machine  upon  said  cows  if  he  knew  that  it  would 
spread  such  disease,  and  if  the  defendant,  through  its 
agents,  desired  to  use  such  machine  upon  said  cows, 
it  was  the  duty  of  the  plaintiff  to  advise  the  defend- 
ant of  such  diseased  condition,  if  defendant  did  not 
know  of  it. 

The  burden  is  upon  the  plaintiff  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  injury  to  his 
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cows  was  caused  by  the  use  of  the  milking  machine 
furnished  by  defendant  while  the  same  was  being 
operated  in  strict  accordance  with  the  instructions 
given  plaintiff  by  the  defendant  Sharpies  Separator 
Company,  and  if  you  find  that  the  diseased  condi- 
tion of  plaintiff's  cows  was  the  result  of  improper 
operation  of  the  machine  by  the  plaintiff,  or  of  infec- 
tio^is  mammitis  or  other  infectious  disease  not  the 
direct  result  of  said  machine  and  the  proper  opera- 
tion thereof,  then  your  verdict  must  be  for  the  de- 
fendant. 

If  you  believe  from  all  the  evidence  that  plaintiff's 
cows  were  injured  by  the  use  of  the  milking  machine 
furnished  by  the  defendant  while  being  operated  in 
strict  accordance  with  the  instructions  given  to  the 
plaintiff  by  the  defendant,  or  while  being  operated  by 
the  defendant  upon  the  plaintiff's  cows,  then  the 
plaintiff  is  entitled  [285]  to  recover  such  damages 
as  are  shown  by  the  evidence  to  have  been  the  proxi- 
mate result  of  injuries  caused  by  said  machine. 

In  estimating  the  value  of  the  cows  that  were  in- 
jured the  true  measure  of  such  damage  is  the  value  of 
said  cows  before  they  were  injured  and  the  value 
after  such  injury  resulted.  And  in  speaking  of 
value,  gentlemen,  I  am  speaking  of  the  market  value 
of  the  cows. 

You  must  not  allow  a  duplication  of  damages. 
That  is  to  say,  you  must  not  allow  for  the  value  of 
the  cow  and  also  for  the  value  of  the  butter  fat  that 
she  might  have  given  after  her  loss,  and  I  give  you 
these  rules  to  govern  you  in  allowing  the  damages  : 

1st.     Where  a  cow  died,  you  shall  allow  for  the  use 


302  The  Sharpies  Separator  Company 

of  the  cow,  that  is  to  say,  for  the  loss  of  the  butter 
fat  which  the  plaintiff  sustained  by  reason  of  the  in- 
jury to  the  cow  until  the  time  of  her  death ;  then  allow 
for  the  value  of  the  cow  if  she  had  not  been  injured. 

2d.  Where  a  cow  w^as  permanently  injured  and 
destroyed  as  a  milk  cow,  you  shall  allow  for  the  loss 
of  the  butter  fat  from  the  time  she  was  injured  for  a 
reasonable  length  of  time  to  determine  that  the  cow 
would  be  of  no  further  service  as  a  milk  cow  and  until 
she  was  well  enough  to  be  disposed  of  for  beef ;  then 
allow  the  difference  between  the  value  of  the  cow  for 
beef. 

3d.  Where  a  cow  was  not  destroyed  as  a  milk  cow 
but  permanently  injured,  you  shall  allow  for  loss  of 
butter  fat  during  the  time  she  was  injured  so  that  she 
gave  a  less  quantity  of  milk,  then  consider  the  amount 
of  damage  that  was  done  to  the  cow,  that  is  to  say,  the 
value  of  the  cow  [^86]  before  her  injury,  and  the 
value  of  the  cow  as  a  milk  cow  after  her  injury. 

4th.  Where  a  cow  was  not  permanently  injured, 
but  was  only  injured  for  a  time,  you  shall  allow  for 
loss  of  butter  fat  during  the  time  she  was  injured 
and  did  not  give  her  normal  amount  of  milk. 

5th.  If  the  machine  did  not  produce  as  much 
milk  when  being  used  as  if  said  cows  had  been  milked 
by  hand,  and  there  was  in  consequence  a  loss  of  butter 
fat,  you  can  take  that  into  consideration  and  allow 
for  such  loss  of  butter  fat. 

In  determining  the  loss  of  the  use  of  the  cow  that 
is  shown  by  the  loss  of  butter  fat,  you  should  take  into 
consideration  the  expense  of  keeping  the  cow,  and  not 
allow  expense  of  pasturage  and  also  loss  of  use  of 
cows. 
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In  regard  to  damages,  I  instruct  you  that  the  plain- 
tiff sets  out  certain  damages  which  plaintiff  claims 
he  is  entitled  to.  He  cannot  recover  any  different  or 
other  damages  than  that  specified  in  the  amended 
complaint  and  the  amendment  thereto.  These  two 
papers  you  can  have  with  you  when  you  consult,  if 
you  so  desire. 

When  you  retire  to  your  jury-room,  gentlemen,  to 
consider  your  verdict,  the  first  thing  you  should  do 
is  to  elect  a  foreman,  and  when  you  shall  have  deter- 
mined upon  your  verdict,  let  the  foreman  sign  it  and 
return  it  to  court.  You  shall  all  agree  upon  the  ver- 
dict before  you  can  return  one.  It  is  the  law  in  the 
State  of  California,  that  that  less  than  twelve  jurors 
may  return  a  verdict,  but  that  is  not  so  in  this  court, 
you  must  all  concur  in  the  verdict. 

And  be  it  further  remembered  that  the  foregoing 
[287]  was  and  is  the  whole  of  the  charge  of  said 
Court  to  said  jury,  and  that  no  other,  further,  differ- 
ent or  additional  instructions  were  given  by  said 
Court  to  said  jury. 

And  be  it  further  remembered  that  heretofore, 
and  during  the  trial  of  said  cause,  said  defendant. 
Sharpies  Separator  Company,  a  corporation, 
through  its  counsel,  duly  presented  within  due  and 
proper  time  to  said  court  certain  instructions  asked 
by  said  last  named  defendant  to  be  given  to  the  jury 
in  said  cause,  and  said  instructions  were  received 
by  said  court  in  time ;  and  in  as  much  as  the  rulings 
of  said  court  upon  said  requested  instructions,  and 
the  exceptions  of  said  defendant  corporation  thereto 
form  part  and  portion  of  the  exceptions  relied  upon 
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by  said  defendant  herein,  said  defendant,  said 
Sharpies  Separator  Company,  a  corporation,  here 
and  now  sets  out  said  requested  instructions,  to- 
gether with  the  ruling  of  the  court  thereon  and  the 
exceptions  taken  thereto,  and  each  and  all  of  said 
rulings  and  exceptions  were  made  and  taken  in  the 
presence  of  said  jury,  while  the  jury  was  still  at  the 
bar  of  said  court,  and  before  said  jury  retired  to 
deliberate  upon  its  verdict.  Said  instructions  re- 
quested by  said  defendant,  Sharpies  Separtor  Com- 
pany, a  corporation,  together  with  the  ruling  of  said 
court  thereon,  and  the  said  exceptions  taken  thereto, 
as  hereinabove  set  forth,  were  as  follows,  to  wit : 

Instructions    Requested    by    Defendant    Sharpies 

Separator  Company,  a  Corporation. 
DEFENDANT'S  REQUEST  NO.  II. 

If  you  believe  from  all  the  evidence  that  the  plain- 
tiff's cows  were  injured  by  the  use  of  the  milking 
[288]  machine  furnished  by  the  defendant  Sharp- 
ies Separator  Company,  while  being  operated  in 
strict  accordance  with  the  instructions  given  to  the 
plaintiff  by  the  defendant,  then  you  are  instructed 
that  the  full  measure  of  plaintiffs'  damage  is  the 
difference  between  the  value  of  the  cows  before  they 
were  injured,  and  the  value  immediately  after  such 
injury  resulted,  and  if  such  damage  be  allowed  plain- 
tiff is  not  entitled  to  recover  anything  additional  for 
care  or  keep  of  said  cows,  or  for  loss  of  butter  fat 
therefrom. 

Which  said  instruction  No.  II  said  Court  then  and 
there  refused  to  give  said  jury,  and  in  failing  so  to 
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instruct  and  charge  said  jury,  said  Court  misdirected 
said  jury;  and  to  said  ruling  of  said  Court,  refusing 
to  give  said  instruction  to  said  jury,  the  said  defend- 
ant Sharpies  Separator  Company,  a  Corporation, 
then  and  there  duly  excepted. 

EXCEPTION  NUMBER  66. 
And   said  defendant.    Sharpies   Separator   Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

DEFENDANT'S  REQUEST  NO.  III. 

You  are  instructed  that  the  plaintiff  is  not  entitled 
to  any  claim  for  damages  for  loss  of  butter  fat. 

Which  said  Instruction  No.  Ill,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  the  jury,  said  Court  mis- 
directed said  jury;  and  to  said  ruling  of  said  Court, 
refusing  to  give  said  instruction  said  jury,  the  said 
defendant.  Sharpies  Separator  Company,  a  corpora- 
tion, then  and  there  duly  excepted. 

EXCEPTION  NUMBER  67.     [289] 

And  said  defendant,  Sharpies  Separator  Company, 
a  corporation,  now  assigns  said  ruling  as  error. 

DEFENDANT'S  REQUEST  NO.  IV. 

There  is  no  evidence  before  the  Court  as  to  the 
value  of  the  pasturage  claimed  by  plaintiff,  and 
plaintiff  cannot  recover  therefor. 

Which  said  Instruction  No.  IV  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court  mis- 
dii-ected  said  jury;  and  to  said  ruling  of  said  Court, 
refusing  to  give  said  instruction  to  said  jury,  the 
said  defendant,  Sharpies  Separator  Company,  a  cor- 
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poration,  then  and  there  duly  excepted. 

EXCEPTION  NUMBER  68. 

DEFENDANT'S  REQUEST  NO.  VII. 

And  said  defendant,  Sharpies  Separator  Company, 
a  corporation,  now  assigns  said  ruling  as  error. 

If  from  all  the  evidence,  you  believe  that  the  plain- 
tiiff's  cows  had  infectious  mammitis,  or  any  other 
infectious  disease  of  the  udder,  and  that  such  disease 
contributed  to,  or  caused  any  part,  or  all,  of  the 
injury  to  the  cows  claimed  to  have  been  injured,  then 
you  are  instructed  that  the  defendant  Sharpies 
Separator  Company  cannot  be  held  liable  in  damages 
to  the  plaintiff  for  such  injury  resulting  from  such 
diseased  condition. 

Which  said  Instruction  No.  VII,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court  mis- 
directed said  jury;  and  to  said  ruling  of  said  Court, 
refusing  to  give  said  instruction  to  said  jury,  the 
said  defendant,  [290]  Sharpies  Separator  Com- 
pany, a  corporation,  then  and  there  duly  excepted. 
EXCEPTION  NUMBER  69. 

And  said  defendant.  Sharpies  Separator  Company, 
a  corporation,  now  assigns  said  ruling  as  error. 

DEFENDANT'S  REQUEST  NO.  IX. 

If  you  believe  from  all  the  evidence,  that  plain- 
tiff's cows  had  infectious  mammitis,  or  other  disease 
of  the  udder,  and  that  with  knowledge  of  the  dis- 
eased condition  the  plaintiff  used,  or  permitted  the 
milking  machine  purchased  from  defendant  Shar- 
pies Separator  Company  to  be  used  upon  the  cows 
so  diseased,  you  are  instructed  that  the  defendan/t 
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Sharpies  Separator  Company  is  not  liable  for  the 
injury  resulting  from  the  use  of  the  machine  upon 
cows  so  diseased. 

Which  said  Instruction  No.  IX,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  fail- 
ing so  to  instruct  and  charge  said  jury,  said  Court 
misdirected  said  jury;  and  to  said  ruling  of  said 
Court,  refusing  to  give  said  instruction  to  said  jury, 
the  said  defendant.  Sharpies  Separator  Company, 
a  corporation,  then  and  there  duly  excepted. 
EXCEPTION  NUMBER  70. 

And  said  defendant,  Sharpies  Separator  Company, 
a  corporation,  now  assigns  said  ruling  as  error. 

DEFENDANT'S  REQUEST  NO.  XI. 

If  you  believe,  from  all  the  evidence,  that  the 
diseased  condition  of  plaintiff's  cows  which  resulted 
in  the  injury  complained  of  by  him,  was  a  traumatic, 
or  noninfectious  disease  of  the  udder,  known  as  or- 
dinary garget,  and  that  the  permanent  injury  to 
plaintiff's  cows  as  claimed  by  him  resulted  from  a 
lack  of  proper  care  and  treatment  of  said  [291] 
cows  by  the  plaintiff,  then  you  are  instructed  that 
the  defendant  Sharpies  Separator  Company  cannot 
be  held  responsible  for  an  injury  or  damage  which 
might  have  been  prevented  by  the  proper  treatment 
of  the  injured  cows  by  the  plaintiff. 

Which  said  Instruction  No.  XI,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court 
misdirected  said  jury;  and  in  said  ruling  of  said 
Court,  refusing  to  give  said  instruction  to  said  jury, 
the  said  defendant.   Sharpies  Separator  Company, 
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a  corporation  then  and  there  duly  excepted. 
EXCEPTION  NUMBER  71. 
And  said  defendant,  Sharpies  Separator  Company, 
a  corporation,  now  assigns  said  ruling  as  error. 

DEFENDANT'S  REQUEST  NO.  XII. 

You  are  instructed  that  your  verdict  in  this  case 
should  be  in  favor  of  the  defendant  Sharpies  Sepa- 
rator Company. 

Which  said  Instruction  No.  XII,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court  mis- 
directed said  jury;  and  to  said  ruling  of  said  Court, 
refusing  to  give  said  instruction  to  said  jury,  the 
said  defendant.  Sharpies  Separator  Company,  a  cor- 
poration, then  and  there  duly  excepted. 
EXCEPTION  NUMBER  72. 

And  said  defendant,  Sharpies  Separator  Company, 
a  corporation,  now  assigns  said  ruling  as  error. 
[292] 

DEPENDANT'S  REQUEST  NO.  XIV. 

If  you  believe,  from  all  the  evidence,  that  any  part 
or  all  of  the  damage  to  plaintiff's  cows,  from  what- 
ever cause,  resulted  from  a  lack  of  prompt,  proper, 
and  careful  treatment  of  said  cows  by  the  plaintiff, 
then  you  are  instructed  that  for  all  such  resulting 
damage  the  defendant  Sharpies  Separator  Company 
is  not  liable. 

Which  said  Instruction  No.  XIV,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court  mis- 
directed said  jury;  and  to  said  ruling  of  said  Court, 
refusing  to  give  said  instruction  to  said  jury,  the 
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said  defendant,  Sharpies  Separator  Company,  a  cor- 
poration, then  and  there  duly  excepted. 

EXCEPTION  NUMBER  73. 
And  said  defendant.  Sharpies  Separator  Company, 
a  corporation,  now  assigns  said  ruling  as  error. 

DEFENDANT'S  REQUEST  NO.  XV. 

If  you  believe,  from  all  the  evidence,  that  the  death 
of  the  three  cows,  and  the  diseased  condition  of  the 
udders  of  the  other  twenty-four  cows,  resulted  from 
the  invasion  into  the  udders  of  these  cows  of  an  in- 
fectious disease,  then  the  defendant  in  this  case  is 
not  liable  to  the  plaintiff  for  such  damages. 

Which  said  Instruction  No.  XV,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  fail- 
ing so  to  instruct  and  charge  said  jury,  said  Court 
misdirected  said  jury;  and  to  said  ruling  of  said 
Court,  refusing  to  give  said  instruction  to  said  jury, 
the  said  defendant.  Sharpies  Separator  Company, 
a  corporation,  then  and  there  duly  excepted. 
EXCEPTION  NUMBER  74.     [293] 

And  said  defendant.  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

DEFENDANT'S  REQUEST  NO.  XVI. 

If  you  believe,  from  all  the  evidence,  that  the  dis- 
eased condition  of  plaintiff's  cows  resulted  from 
the  negligent  or  improper  use  by  him  of  the  milk- 
ing machine  purchased  from  the  defendant,  then 
you  are  instructed  that  the  defendant  Sharpies  Sepa- 
rator Company  is  not  liable  for  such  damage. 

Which  said  Instruction  No.  XVI,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  fail- 
ing so  to  instruct  and  charge  said  jury,  said  Court 
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misdirected  said  jury;   and  to  said  ruling  of  said 
Court,  refusing  to  give  said  instruction  to  said  jury, 
the  said  defendant.  Sharpies  Separator  Company, 
a  corporation,  then  and  there  duly  excepted. 
EXCEPTION  NUMBER  75. 

And  said  defendant,  Sharpies  Separator  Company, 
a  corporation,  now  assigns  said  ruling  as  error. 

And  be  it  further  remembered  that  said  defendant, 
said  Sharpies  Separator  Company,  a  corporation, 
then  and  there  duly  excepted  to  all  that  part  of  the 
charge  of  said  Court,  to  said  jury  which  reads  as  fol- 
lows, to  wit : 

This  is  an  action  brought  by  plaintiff  to  recover 
damages  for  injuries  and  losses  suffered  by  him  as 
a  result  of  the  operation  of  a  Sharpies  mechanical 
milker  upon  his  herd  of  dairy  cows.  Plaintiff  al- 
leges that  defendant  sold  him  a  Sharpies  mechani- 
cal milker  and  warranted  the  same  to  be  fit  and 
proper  for  milking  plaintiff's  dairy  cows  and  [294] 
represented  that  if  the  same  was  operated  accord- 
ing to  its  instructions  it  would  not  injure  his  cows 
or  decrease  the  amount  of  milk  received  from  them. 
Plaintiff  further  alleges  that  said  mechanical  milker 
was  operated  according  to  the  instruction  furnished 
by  the  Sharpies  Separator  Company,  but  that  it 
both  seriously  injured  his  cows  and  decreased  the 
amount  of  milk  given  by  them.  These  allegations 
are  denied  by  the  defendants  and  it  is  for  you  to 
decide  whether  or  not  they  are  true.  If  you  find 
from  this  evidence  that  they  are  true,  it  is  your 
duty  to  return  a  verdict  for  the  plaintiff  for  such 
damages  as  it  is  shown  plaintiff  has  sustained,  as  al- 
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leged  in  the  complaint,  and  under  the  rule  of  dam- 
ages which  I  give  you  for  assessing  damages;  and 
I  might  say  here  to  you,  gentlemen,  that  while  Edgar 
Brothers  was  sued  in  this  complaint  they  are  to  move 
a  party  to  this  action,  because  as  to  them  the  action 
has  been  dismissed. 

EXCEPTION  NUMBER  76. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  as  error  the  giving 
of  said  instruction  to  said  jury  by  said  Court. 

And  be  it  further  remembered  that  said  defendant, 
said  Sharpies  Separator  Company,  a  corporation, 
then  and  there  duly  excepted  to  all  that  part  of  the 
charge  of  said  court  to  said  jury  which  reads  as  fol- 
lows, to  wit : 

The  evidence  in  this  case  shows  that  plaintiff 
operated  the  milker  which  he  purchased  from  de- 
fendant or  peraiitted  the  same  to  be  operated  on  all 
or  some  of  his  cows  from  about  February  7,  1914, 
to  July  7,  1914,  and  again  from  October  20th,  1914, 
to  December  20th,  1914.  Plaintiff  claims  that 
within  about  a  month  after  the  milker  was  started 
[295]  his  cows  began  suffering  from  the  effects  of 
its  operation  and  that  his  cows  were  injured  as  long 
as  the  milker  was  operated. 

If  you  find  from  the  evidence  that  the  plaintiff's 
cows  were  so  injured  by  the  operation  of  said  milker 
you  are  to  allow  him  damages  in  a  sum  w^hich  would 
be  a  fair  compensation  for  the  loss  incurred  by  an 
effort  in  good  faith  to  use  the  machine  for  milking 
plaintiff's  cows.  In  considering  plaintiff's  good 
faith  in  continuing  the  use  of  the  milker  and  per- 
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mitting  it  to  be  started  again  after  it  had  once  been 
stopped,  you  are  to  consider  all  the  circumstances 
surrounding  the  operation  of  the  milker,  including 
the  representations  made  by  the  defendant  company 
and  its  employees. 

The  word  ** fair"  used  in  this  instruction  to  de- 
scribe the  compensation  to  which  plaintiff  may  be 
entitled  is  not  used  by  me  to  mean  something  less 
than  ''full"  or  "complete"  compensation;  it  is  used 
rather  in  the  sense  of  ''just." 

EXCEPTION  mjMBER  77. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  as  error  the 
giving  of  said  instruction  to  said  jury  by  said  Court. 

And  be  it  further  remembered  that  said  defend- 
ant, said  Sharpies  Separator  Company,  a  corpora- 
tion, then  and  there  duly  executed  to  all  that  part 
of  the  charge  of  said  Court  to  said  jury  which  reads 
as  follows,  to  wit : 

The  jury  are  instructed  at  the  time  the  Sharpies 
Separator  Company  sold  the  mechanical  milker  to 
plaintiff,  the  said  The  Sharpies  Separator  Company 
guaranteed  the  machine  to  be  in  all  respects  as  rep- 
resented in  its  printed  [296]  matter  and  to  be 
capable  of  doing  the  work  claimed  therein.  Plain- 
tiff has  offered  in  evidence  a  number  of  printed  doc- 
uments which  he  says  were  delivered  to  him  by  the 
Sharpies  Separator  Company  during  .the  negotia- 
tions leading  up  to  the  sale  to  him  of  the  Sharpies 
mechanical  milker.  These  contained  various  state- 
ments regarding  the  Sharpless  mechanical  milker, 
and  what  it  will  do,  and  it  is  for  you  to  decide  from 
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all  the  evidence  whether  the  warranty  has  been  per- 
formed. 

EXCEPTION  NUMBER  78. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  as  error  the  giving 
of  said  instruction  to  said  jury  by  said  Court. 

And  be  it  further  remembered  that  said  defend- 
ant, said  Sharpies  Separator  Company,  a  corpora- 
tion, then  and  there  duly  excepted  to  all  that  part 
of  the  charge  of  said  Court  to  said  jury  which  reads 
as  follows,  to  wdt : 

You  are  instructed  that  the  onl}^  warranty  given 
to  the  plaintiff  by  the  defendant  Sharpies  Separator 
Company  w^hich  is  to  be  considered  by  you  is  the 
warranty  contained  in  the  original  order,  being 
plaintiff's  Exhibit  1,  introduced  in  evidence;  and  you 
can  take  that  with  you  to  the  jury-room,  gentlemen,  or 
any  other  exhibit  you  desire. 

You  are  instructed  that,  under  the  law  of  Califor- 
nia, a  detriment  caused  by  the  breach  of  a  warranty 
of  the  quality  of  personal  property  is  deemed  to  be 
the  excess,  if  any,  of  the  value  which  the  property 
would  have  had  at  the  time  to  which  the  warranty 
referred,  if  it  had  been  complied  with,  over  its  ac- 
tual value  at  that  time. 

Also  that  the  detriment  caused  by  the  breach  of 
warranty  of  the  fitness  of  an  article  of  personal 
property  [297]  for  a  particular  purpose  is 
deemed  to  be  that  which  I  have  just  specified,  to- 
gether with  a  fair  compensation  for  the  loss  incurred 
by  an  effort  in  good  faith  to  use  it  for  such  purpose. 
EXCEPTION  NUMBER  79. 

And  said  defendant,  said  Sharpies  Separator  Com- 
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pany,  a  corporation,  now  assigns  as  error  the  giving 
of  said  instruction  to  said  jury  by  said  Court. 

And  be  it  further  remembered  that  said  defendant, 
said  Sharpies  Separator  Company,  a  corporation, 
then  and  there  duly  excepted  to  all  that  part  of  the 
charge  of  said  Court  to  said  jury  which  reads  as  fol- 
lows, to  wit: 

The  jury  are  instructed  that  if  you  find  from  the 
evidence  that  there  was  a  warranty  that  the  Sharp- 
ies mechanical  milker  sold  plaintiff  would  milk  his 
cows  without  injury  and  you  also  find  that  the  war- 
ranty was  broken,  you  should  allow  plaintiff  dam- 
ages for  all  injuries  which  are  the  proximate  result 
of  the  operation  of  said  milker  upon  said  cows 
while  the  machine  was  being  operated  by  plaintiff 
or  his  help  in  conformity  with  instructions  furnished 
by  the  defendant  company,  and  also  damages  for 
all  injury  done  by  the  milker  while  being  operated 
by  the  employee  or  agent  of  the  defendant  company, 
if  you  find  any  time  it  was  so  operated  by  an  employee 
or  agent  of  the  defendant  company. 

EXCEPTION  NUMBER  80. 

And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  as  error  the  giving 
of  said  instruction  to  said  jury  by  said  Court. 

And  be  it  further  remembered  that  said  defendant, 
said  Sharpies  Separator  Company,  a  corporation, 
then  and  [298]  there  duly  excepted  to  all  that 
part  of  the  charge  of  said  court  to  said  jury  which 
reads  as  follows,  to  wit : 

If  you  believe  from  all  the  evidence  that  plain- 
tiff's cows  were  injured  by  the  use  of  the  milking 
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machine  furnished  by  the  defendant,  while  being  op- 
erated in  strict  accordance  with  the  instructions 
given  to  the  plaintiff  by  the  defendant,  or  while 
being  operated  by  the  defendant  upon  the  plaintiff's 
cows,  then  the  plaintiff  is  entitled  to  recover  such 
damages  as  are  shown  by  the  evidence  to  have  been 
the  proximate  result  of  injuries  caused  by  said  ma- 
chine. 

EXCEPTION  NUMBER  81. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  as  error  the 
giving  of  said  instruction  to  said  jury  by  said  Court. 

And  be  it  further  remembered  that  said  defend- 
ant, said  Sharpies  Separator  Company,  a  corpora- 
tion, then  and  there  duly  excepted  to  all  that  part  of 
the  charge  of  said  Court  to  said  jury  which  reads  as 
follows,  to  wit: 

In  estimating  the  value  of  the  cows  that  were  in- 
jured the  true  measure  of  such  damage  is  the  value 
of  said  cows  before  they  were  injured  and  the  value 
after  such  injury  resulted.  And  in  speaking  of 
value,  gentlemen,  I  am  speaking  of  the  market  value 
of  the  cows. 

EXCEPTION  NUMBER  82. 

And  said  defendant,  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  as  error  the 
giving  of  said  instruction  to  said  jury  by  said  court. 
And  be  it  further  remembered  that  said  defendant 
[299]  said  Sharpies  Separator  Company,  a  corpo- 
ration, then  and  there  duly  excepted  to  all  that  part 
of  the  charge  of  said  Court  to  said  jury  which  reads 
as  follows,  to  wit : 
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You  must  not  allow  a  duplication  of  damages. 
That  is  to  say,  you  must  not  allow  for  the  value  of 
the  cow  and  also  for  the  value  of  the  butter  fat  that 
she  might  have  given  after  his  loss,  and  I  give  you 
these  rules  to  govern  you  in  allowing  the  damages : 

1st:  Where  a  cow  died,  you  shall  allow  for  the 
use  of  the  cow,  that  is  to  say,  for  the  loss  of  the  but- 
ter fat  which  the  plaintiff  sustained  by  reason  of  the 
injury  to  the  cow  until  the  time  of  her  death;  then 
allow  for  the  value  of  the  cow  if  she  had  not  been 
injured. 

2d:  Where  a  cow  was  permanently  injured  and 
destroyed  as  a  milk  cow,  you  shall  allow  for  the  loss 
of  the  butter  fat  from  the  time  she  was  injured  for  a 
reasonable  length  of  time  to  determine  that  the  cow 
would  be  of  no  further  service  as  a  milk  cow  and  until 
she  was  well  enough  to  be  disposed  of  for  beef ;  then 
allow  the  difference  between  the  value  of  the  cow  be- 
fore she  was  injured  and  the  value  of  the  cow  for 
beef. 

3d:  Where  a  cow  was  not  destroyed  as  a  milk 
cow,  but  permanently  injured^  you  shall  allow  for 
loss  of  butter  fat  during  the  time  she  was  injured 
so  that  she  gave  a  less  quantity  of  milk,  then  con- 
sider the  amount  of  damage  that  was  done  to  the 
cow,  that  is  to  say,  the  value  of  the  cow  before  her 
injury,  and  the  value  of  the  cow  as  a  milk  cow  after 
her  injury. 

4th :  Where  a  cow  was  not  permanently  injured, 
but  was  only  injured  for  a  time,  you  shall  allow  for 
loss  of  butter  [300]  fat  during  the  time  she  was 
injured  and  did  not  give  her  normal  amount  of  milk. 
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5th :  If  the  machine  did  not  produce  as  much  milk 
when  being  used  as  if  said  cow  had  been  milked  by 
hand,  and  there  was  in  consequence  a  loss  of  butter 
fat,  you  can  take  that  into  consideration  and  allow 
for  such  loss  of  butter  fat. 

In  determining  the  loss  of  the  use  of  the  cow  that 
is  shown  by  the  loss  of  butter  fat,  you  should  take 
into  consideration  the  expense  of  keeping  the  cow, 
and  not  allow  expense  of  pasturage  and  also  loss  of 
use  of  cows. 

EXCEPTION  NUMBER  83. 

And  said  defendant^  said  Sharpies  Separator 
Company,  a  corporation,  now  assigns  as  error  the 
giving  of  said  instruction  to  said  jury  by  said  Court. 

The  COURT. — An  exception  will  be  entered  to 
each  of  the  instructions  given  by  the  Court,  and  to 
each  of  the  instructions  requested  by  the  respective 
parties  and  refused. 

Swear  the  bailiff. 

And  be  it  further  remembered  that  each  and  all 
of  the  foregoing  rulings  and  exceptions  made  and 
taken  during  the  progress  of  said  trial,  were  made 
and  taken  in  the  presence  of  said  jury,  while  said 
jury  was  still  at  the  bar  of  said  Court,  and  before 
said  jury  retired  to  deliberate  upon  its  verdict ;  and 
that  after  said  bailiff  had  been  duly  sworn  as  ordered 
by  said  Court,  said  jury  then  retired  in  charge  of 
such  sworn  officer  to  consider  their  verdict,  and 
thereafter  came  into  court  and  gave,  made,  rendered 
and  returned  the  following  verdict,  to  wit :     [301] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California^  South- 
ern Division. 

No.  CIVIL  413. 
W.  W.  SKINNER, 

Plaintiff, 

vs. 

SHARPLES  SEPARATOR  COMPANY, 

Defendant. 
Verdict. 
**We,  the  jury  in  the  above-entitled  cause,  find  in 
favor  of  the  plaintiff  in  the  sum  of  $3,763.92. 
Los  Angeles,  California,  October  13,  1916. 

L.  T.  BRADFORD, 

Foreman.  *  * 
And  to  said  verdict  said  defendant,  said  Sharpies 
Separator  Company,  a  corporation  then  and  there 
duly  excepted. 

EXCEPTION  NUMBER  84. 
And    said    defendant,  said    Sharpies    Separator 
pany,  a  corporation,  now  assigns    said   verdict   as 
error.     [302] 

ASSIGNMENT  AND  SPECIFICATION  OF 
ERRORS. 

And  be  it  further  remembered  that  the  above- 
named  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  and  specifies  the  fol- 
lowing errors  occurring  at  the  trial  of  said  action, 
to  wit: 
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I. 

Particulars  wherein  the  evidence  is  insufficient  to 
justify  the  verdict. 

(a).  There  is  no  evidence  upon  which  the  jury- 
could  find  that  the  milking  machine  furnished  by  the 
defendant  caused  the  injury  shown  to  have  been  sus- 
tained by  plaintiff's  cows. 

(b).  The  plaintiff  failed  to  introduce  any  evi- 
dence from  which  the  jury  might  determine  the 
amount  of  injury  or  loss,  if  any,  that  was  sustained 
by  plaintiff,  from  the  use  of  the  three  units  pur- 
chased from  the  defendant,  and  the  one  unit  pur- 
chased from  Edgar  Brothers  Company. 

(c).  The  preponderance  of  the  evidence  shows 
that  the  injury  actually  resulting  to  plaintiff's  cows, 
and  the  consequent  loss  of  milk,  if  any,  was  due  to 
the  invasion  of  an  infectious  disease,  not  produced 
or  caused  by  the  operation  of  the  machine  furnished 
by  the  defendants. 

(d).  The  preponderance  of  the  evidence  shows 
that  the  plaintiff's  cows  were  affected  with  an  infec- 
tious disease,  and  that  such  infectious  disease  was 
not  and  could  not  have  been  caused  by  the  operation 
of  the  milking  machine  furnished  by  the  defendant. 

(e).  The  evidence  does  not  show  that  the  plaintiff 
was  damaged  in  the  amount  found  by  the  jury. 

(f).  The  preponderance  of  the  evidence  shows 
that  a  [303]  large  part  of  the  damage  sustained 
by  the  plaintiff's  cattle  resulted  from  a  lack  of 
proper  care  and  treatment  thereof  by  the  plaintiff 
and  that  had  said  plaintiff  treated  said  cows  in  a 
proper  and  careful  manner,  a  large  part  of  the  in- 
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jury  sustained  by  said  cattle  would  have  been  pre- 
vented. 

(g).  The  preponderance  of  the  evidence  shows 
that  the  defendant  committed  no  breach  of  warranty, 
and  that  whatever  damage  was  suffered  by  the  plain- 
tiff was  the  result  of  other  causes  than  the  operation 
of  the  milking  machine  furnished  by  the  defendant. 

II. 
Particulars  in  which  said  verdict  is  contrary  to  and 
against  the  law  and  the  evidence. 

(a).  The  verdict  is  contrary  to  and  against  the 
law  and  the  evidence  in  that  the  preponderance  of 
the  evidence  shows  that  the  damage  sustained  by 
plaintiff's  cattle  resulted  from  the  invasion  into  the 
udders  of  said  cattle  of  an  infectious  disease,  not 
caused  by  the  operation  of  the  milking  machine  fur- 
nished by  defendant,  and  the  jury  were  instructed 
by  the  Court  that  the  defendant  was  not  liable  for 
such  damage  resulting  from  such  infectious  disease. 

(b).  The  amount  of  damages  awarded  the  plain- 
tiff by  the  jury  is  excessive,  and  finds  no  support  in 
the  evidence^  and  is  contrary  to  the  instructions  of 
the  Court,  in  that  the  jury  in  arriving  at  the  amount 
of  damages  stated  in  its  verdict  awarded  plaintiff 
damage  not  only  for  the  injury  sustained  by  his 
cattle,  but  also  for  loss  of  milk;  and  also  allowed 
plaintiff  for  the  injury,  if  any,  which  resulted  to  his 
cattle  from  the  use  and  operation  of  the  fourth  unit 
purchased  by  him  from  Edgar  Brothers.     [304] 

III. 
Particulars  in  which  said  verdict  is  contrary  to  and 
against  the  charge  of  the  Court. 

(a).     The  verdict  of  the  jury  is  contrary  to  the 
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charge  of  the  Court,  in  that  the  jury  awarded  the 
plaintiff  damages  which  resulted  from  the  use  and 
operation  of  the  fourth  unit  of  the  milking  machine 
which  was  purchased  from  Edgar  Brothers,  in  vio- 
lation of  the  instructions  of  the  Court  that  the  de- 
fendant was  not  liable  for  such  damage, 

(b).  The  verdict  of  the  jury  is  contrary  to  the 
charge  of  the  Court,  in  that  in  arriving  at  the  verdict 
the  jury  duplicated  damages  in  allowing  to  the  plain- 
tiff full  value  for  all  cows  claimed  by  him  to  have 
been  injured,  and  also  allowing  to  the  plaintiff  a  sum 
of  money  for  loss  of  butter  fat,  and  for  pasturage  of 
his  cattle  after  the  alleged  injury  occurred,  and  in 
so  doing  the  jury  disregarded  the  instructions  of  the 
Court  that  it  should  not,  in  arriving  at  its  verdict, 
duplicate  damages. 

(c).  The  verdict  of  the  jury  is  contrary  to  and 
against  the  charge  of  the  Court,  in  that  the  evidence 
shows  that  the  damage  resulting  to  plaintiff's  cattle, 
and  the  consequent  loss  of  butter  fat  or  milk,  if  any, 
was  the  result  of  the  invasion  into  the  udders  of 
plaintiff's  cattle  of  an  infectious  disease,  and  under 
the  instruction  of  the  Court  the  plaintiff  was  not  en- 
titled to  recover  anything  for  damages  resulting 
from  said  cause. 

(d).  The  verdict  of  the  jury  is  contrary  to  and 
against  the  charge  of  the  Court,  in  that  the  evidence 
shows  that  a  large  part,  or  all  of  the  damages  sus- 
tained by  plaintiff's  cattle,  could  have  been  pre- 
vented had  the  plaintiff  given  to  said  cattle  prompt 
and  careful  treatment,  and  under  the  instructions 
given  by  the  Court  the  defendant  could  not  be  held 
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[305]  liable  for  damage  which  might  have  thus 
been  prevented  by  prompt  and  careful  treatment  of 
the  cattle  by  the  plaintiff. 

IV. 
Particulars  of  the  errors  in  law  occurring  during  the 
trial,  and  excepted  to  hy  said  defendant,  Shar- 
pies Separator  Company,  a  corporation,  as  fol- 
lows: 
(a).     The  Court  erred  in  denying  defendant's  mo- 
tion, as  set  forth  in  defendant's  bill  of  exceptions, 
Exception  No.  5,  which  said  motion  was  to  strike  out 
the  following  testimony: 

' '  The  WITNESS.— I  can 't  well  state  what  we 
did  without  I  tell  you  what  passed  between  us. 
Briggs,  he  wanted  to  start  the  machine  again, 
and  I  would  not  agree  to  it. 

Mr.  PARKE.— We  move  to  strike  that  out, 
as  to  what  Briggs  wanted  to  do." 
Said  motion  to  strike  out  was  then  and  there  de- 
nied by  the  Court,  to  which  ruling  said  defendant, 
Sharpless  Separator  Company^  a  corporation,  then 
and  there  duly  excepted,  and  now  assigns  said  ruling 
as  error. 

(b).  The  Court  erred  in  overruling  defendant's 
objection  to  the  following  testimony  as  set  forth  in 
defendant's  bill  of  exceptions.  Exception  No.  6  as 
follows : 

''The  WITNESS.— I  finally  agreed  that  if 
they  would  take  charge  of  the  machine  on  thirty 
cows — 

Mr.  PARKE. — If  the  Court  please,  we  object 
to  any  agreements  entered  into  be  and  between 
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Skinner  and  Mr.  Briggs,  or  anything  in  the  na- 
ture of  a  warranty;  this  machine  was  sold  on  a 
written  warranty.     Briggs  had  no  authority  to 
contract." 
Said  objection  was  then  and  there   overruled  by 
the  Court,  to  which  ruling  said  defendant,  Sharpless 
Separator  Company,     [306]     then  and  there  duly 
excepted,  and  now  assigns  said  ruling  as  error. 

"The  WITNESS.— Briggs   wanted   to   start 
the  machine.     I  told  him  I  would  not  let  him  do 
it.     That  was  first.    He  then  came  back  again. 
He  and  I  went  to  Mr.  Edgar  Bros,  and  we  came 
to  an  agreement.     An  we  came  to  an  agreement. 
That  is  the  writing  I  entered  into.     My  signa- 
ture is  at  the  bottom  there.     That  is  my  signa- 
ture.    This  H.  S.  King  is  Mr.  Edgar  Bros,  man 
— I  desired  a  witness.     But  for  my  receiving 
this  written  paper  I  w^ould  not   have   allowed 
Reed  to  re-start  the  machine, 
(c).     The  Couii  erred  in  permitting  the  plaintiff 
to  amend  his  complaint  as  set  forth  in  defendant's 
Bill  of  Exceptions,  Exception  No.  7  as  follows : 

**The  COURT. — You  may  amend  your  com- 
plaint, if  you  wish  to.     The  objection  is  over- 
ruled. 
Mr.  PARKE. — Note  an  exception." 
To  which  ruling  said    defendant,  said    Sharpies 
Separator  Company,  then  and  there  duly  excepted, 
and  now  assigns  said  ruling  as  error. 

(d).     The  Court  erred   in    denying    defendant's 
motion  to  strike  out  testimony  as  set  forth  in  defend- 
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ant's  Bill  of  Exceptions,  Exception  No.  9,  which  said 
motion  is  as  follows: 

^^Mr.     PARKE.— The     Sharpies    Separator 

Company,  a  corporation,  moves  to  strike  out  all 

of  the  testimony  of  the  witness  on  the  value  of 

the  milk,  as  stating  a  mere  conclusion." 

Said  motion  was  then   and  there    denied   by  the 

Court,  to  which  ruling  said    defendant,    Sharpless 

Separator  Company,  a  corporation,  then  and  there 

duly  excepted,  and  now  assigns  said  ruling  as  error. 

(e).     The  Court  erred  in  overruling  defendant's 

objection  to  the  testimony  as  set  forth  in  defendant's 

Bill  of  Exceptions,  Exception  No.  11^  as  follows : 

^'The  COURT.— Q.  Did  you  consent  to  its 
being  used  on  your  cows  by  reason  of  what 
Briggs  induced  you  to  do  ? 

Mr.  PARKE.— I    dislike    to    object    to    the 
Court's  questions  but  we  object  to  the  question 
as  to  the  conditions  under  which  he  started  the 
use  of  the  machine."     [307] 
Said  objection  was  then  and  there  overruled  by  the 
Court,  to  which  ruling  said  defendant,  said  Sharp- 
less  Separator  Company,  then  and  there   duly   ex- 
cepted, and  now  assigns  said  ruling  as  error. 

"The  WITNESS.— Yes,  sir.  In  October  the 
machine  was  used  practically  two  months,  and 
a  mall  by  the  name  of  Reed  operated  it.  I  did 
not  employ  Reed.  Mr.  Reed  came  and  took 
charge  of  the  machine  on  a  string  of  cows.  Mr. 
Reed  and  Mr.  Briggs  were  there  when  the  ma- 
chine started,  and  they  selected  their  cows  that 
had  not  been  injured,  young  cows,  and  then  se- 
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lected  a  herd  that   they   thought  the   machine 
would   milk.     I   don't   know  that  they  thought 
that.     At  least,  they  picked  such  cows  as  they 
wanted.     I  had  nothing  to  do  with  it.     I  told 
them  to  pick  the  herd  and  get  just  such  cows  as 
they  wanted.     I  had  nothing  to  do  with  select- 
ing the  cows.     The  machine  had  gotten   dirty. 
They  took  those  things  and  boiled  them,  and  put 
in  new  rubbers,  and  started  them  up  on  those 
thirty  cows.     Mr.  Reed  had  absolute  control  of 
it.     I  had  nothing  to  do  with  it  at  all.     It  had 
not  been  there  but  just   a  little  bit,  and  a  cow 
came  into  the  corral  with  one  of  these  bad  quar- 
ters.    I  had  cows  that  had  not  been  milked  with 
the    milker    in    that    herd.     There    were    two 
strings.     Some  of  those  cows  had  had  a  milker 
on  them  in  June  and  July.     I  had  cows  that  this 
milker  was  not  put  on  at  any  time.     It  is  a  hard 
question  to  answer,  how  many,  I  had  some  young 
cows.     No  cows  got    diseased    that    were   not 
milked    with    the    milker.     Up    to    July    they 
milked  all  the  cows  with  the  milker.     I  had  some 
cows   that  came   in  after  that  that  were  not 
milked  with  the  milker,  but  they  selected  some 
of  those  cows  that  had  come  in,  young  cows,  and 
put  the  machine  on  them  in  October  and  Novem- 
ber.   After  October     [308]     seven  of  the  cows 
were  hurt  and  some  of  them  injured.     I   only 
claim  those  absolutely   ruined   for   dairy   pur- 
poses.    Some  of  them  were  injured  that  I  put  in 
no  claim  for.     And  as  to  the  value  of  those  cows 
what  I  say  were  ruined,  I  would  have  to  get  my 
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instructions  out  again  to  segregate  those  differ- 
ent cows." 
(f).     The  Court  erred  in  overruling  defendant's 
objection  to  the  testimony  as  set  forth  in  defendant's 
Bill  of  Exceptions,  Exception  No.  12,  as  follows : 

''Mr.  SWING.— Q.  With  reference  to  the 
guarantee  which  he  gave  you,  or  purported  to 
give  you  at  the  time  he  consented  to  restarting 
the  milker,  I  will  ask  you  if  at  any  time  since 
you  have  ever  received  any  notice  or  intimation 
from  the  company  that  that  was  not  a  valid  con- 
tract or  guarantee  ? 

Mr.  PARKE. — We  object  to  the  question — 
that  a  guarantee  was  given  by  Briggs;  and  if 
that  alleged  contract  was  not  binding  upon  the 
company,  it   would  not   make    any   difference 
whether  they  ever  repudiated  it  or  not,  if  there 
was  no  consideration  therefor." 
Said  objection  was  then  and  there   overruled   by 
said  Court,  to  which  ruling  of  the  Court  the  defend- 
ant, said  Sharpies  Separator  Company,  a   corpora- 
tion, then  and  there  duly  excepted,  and  now  assigns 
said  ruling  as  error. 

"The  WITNESS.— They  did  not  notify  me." 
(g).     The  Court  erred  in  overruling  defendant's 
objection  to  the  testimony  set  forth  in  defendant's 
Bill  of  Exceptions,  Exception  No.  13,  as  follows: 

''The   COURT.— Did  they   ever  notify  you 
that  Briggs  was  not  their  agent  and  had  no  au- 
thority to  do  what  he  did  do  ?     [309] 
Mr.   PARKE. — We   object   to   the   question 
i        upon  all  of  the  grounds  heretofore  stated." 
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Said  objection  was  then  and  there  overruled  by 
the  Court,  to  which  ruling  said  defendant,  said 
Sharpless  Separator  Company,  then  and  there  duly 
excepted,  and  now  assigns  said  ruling  as  error. 
*^The  WITNESS.— No.  sir." 
(h).  The  Court  erred  in  overruling  defendant's 
objection  to  the  testimony  set  forth  in  defendant's 
bill  of  exceptions,  exception  No.  14-A,  as  follows: 

''Mr.    SWING.— Q.  At   the   time   Albert   J. 
Reed,  quit,  if  he  did,  on  December  20th,  state 
what,  if  anything,  he  said  at  the  time  he  quit? 
A.  When  Mr.  Reed  quit? 
Q.  Yes. 

Mr.  PARKS.— We  object  to  that  as  incom- 
petent, irrelevant  and  immaterial,  and  there  is 
no  evidence  before  the  Court  of  any  kind,  nature 
or  description,  that  Reed  was  the  agent  of  the 
Sharpless  Separator  Company." 
Said  objection  was  then  and  there  overruled  by 
the   Court,   to   which  ruling   said  defendant,   said 
Sharpless  Separator  Company,  then  and  there  duly 
excepted,  and  now  assigns  said  ruling  as  error. 

''The  WITNESS.— The  first  intimation  that 
I  had  that  Mr.  Reed  was  going  to  quit,  I  walked 
into  the  corral,  and  there  was  one  of  the  cows 
showed  she  was  not  feeling  good,  and  I  was  in  a 
hurry  and  was  going  to  the  ranch,  and  I  said, '  Mr. 
Reed,  is  that  cow  sick"?  He  said,  'Look  at  her 
'  back.'  And  I  just  stopped,  and  it  was  a  heifer, 
and  the  back  was  all  swollen  up.  And  I  didn't 
say  a  word,  and  Mr.  Reed  didn't,  for  a  half  a 
minute,  and  then  Mr.  Reed  said,  'Skinner,  I  am 
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[310]     going  to  quit.     I  have  ruined  the  last 
cow  with  this  machine  that  I  expect  to  ruin/ 
He  quit,  and  I  took  him  to  town,  and  after  he 
got  to  town,  the  first  thing  he  did,  he  went  in 
and  talked  to  Mr.  Edgar.     He  made,  in  my  pres- 
ence, a  statement  to  Mr.  Edgar  regai^ding  his 
ability  or  inability  to  run  the  machine. 
Mr.  SWING.— What  did  he  say? 
Mr.  PARKE. — We  object  to  that  as  incompe- 
tent, irrelevant  and  immaterial,  any  statements 
made  by  Mr.  Reed,  there  being  no  evidence  that 
he  was  an  agent  or  employee  at  this  time  of  the 
Sharpies^  Separator  Company. 
The  COURT.— I  will  sustain  the  objection, 
(i).     The  Court  erred  in  overruling  defendant's 
objection  to  the  testimony  set  forth  in  defendant's 
bill  of  exceptions,  exception  No.  15  as  follows: 

''The  WITNESS.— (Continuing.)  Reed  quit. 
After  he  went  in  town  he  sent  Mr.  Frank  a  tele- 
gram. I  saw  the  telegram  written.  It  was 
written  by  Mr.  Reed. 

Q.  Do  you  know  his  handwriting,  or  are  you 
able  to  identify  that  %     (Handing  a  paper  to  the 
witness.) 
A.  It  is  very  much  like  it;  I  believe  it  is. 
Mr.  SWING. — We  offer  now  in  evidence  the 
copy  written  by  Reed,  which  is  attached  to  this 
deposition,  which  Reed  testified  is  his  handwrit- 
ing, and  which  he  wrote,  and  also  the  original 
furnished  by  the  company,  which  is  word  for 
word  like  this.     I  offer  the  two. 
I  Mr.  PARKE. — ^We  object  to  that  as  incompe- 
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tent,  irrelevant  and  immaterial,  and  further  that 

no  evidence  is  before  the  Court  that  Reed  was 

an  agent  for  the  Sharples.s*  Separator  Company, 

or  any  other  employee  at  this  time."     [311] 

Said  objection  was  then  and  there  overruled  by 

said  Court,  to  which  said  ruling  said  defendant, 

Sharpless  Separator  Company,  then  and  there  duly 

excepted,  and  now  assigns  the  same  as  error. 

''Mr.  SWING.— I  will  read  this  to  the  jury: 
'El  Centro,   California,  December  18,   1914. 
Sharpless    Separator    Company,    420    Mission 
Street,  San  Francisco.     Have  done  everything 
possible.     Serious  trouble  started  again.     Tak- 
ing too  big  a  risk  to  continue  use  of  machine. 
We  have  discussed  every  possible  phase  of  situ- 
ation, but  quit  milking.     Safest  way,  or  we  will 
have  too  big  a  loss  according  to  our  agreement. 
Will  await  instructions  here.     Wire   at  once. 
Albert  J.  Reed.'  " 
(j).     The  Court  erred  in  overruling  defendant's 
objection  to  the  testimony  set  forth  in  defendant's 
bill  of  exceptions,  exception  to  No.  16,  as  follows: 

"Mr.  SWING. — Was  it  started  before  or  after 
that  written  paper  was  signed  by  Mr.  Briggs? 

Mr.  PARKE.— We  object  to  that.     There  is 
no  evidence  of  a  written  contract  of  any  kind. 
The  COURT.— Objection  overruled. 
Mr.  PARKE. — Note  an  exception." 
Said  defendant,  said  Sharpies  Separator  Company, 
a  corporation,  now  assigns  said  ruling  as  error. 

"The  WITNESS.— After.     Briggs  was  there 
for  one  milking,  after  Reed  came,  and  then  a 
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time   or   two   after.     Briggs   helped   Reed   to 
sterilize  everything  and  get  it  milking.     Reed 
operated  it  from  October  until  just  after  Christ- 
mas, and  while  the  machine  was  being  operated 
something  like  seven  or  eight  cases,  I  think,  of 
swollen  quarters     [312]      developed.     During 
that  time  no  new  cases  of  swollen  quarters  de- 
veloped among  the  two  strings  that  were  being 
milked  by  him.     As  to  what  cows  Briggs  and 
Reed  put  the  milker  on  when  they  started  on 
October  20th,  they  selected  a  string  of  good 
cows.    I  think  they  were  mostly  young  cows 
that  had  not  been  used  on  the  milking  machine 
before.     Some  of  the  cows  had  had  their  first 
calves.     I  don't  know  how  many.     As  to  what 
was  the  occasion  of  Reed's  quitting  on  Decem- 
ber 20th,  why,  when  he  came  into  the  kitchen — 
he  always  came  into  the  kitchen  where  I  was — 
when  he  came  in,  he  said  he  wasn't  going  to  put 
the  milker  on  another  cow;  and  I  wanted  to 
know  why,  and  the  words  that  he  used  was  that 
he  had  ruined  the  last  cow  for  us  with  a  milking 
machine  that  he  was  going  to." 
(k)     The  Court  erred  in  denying  defendant 's  mo- 
tion as  set  forth  in  defendant's  bill  of  exceptions, 
Exception  No.  18  as  follows : 

"Thereupon  the  defendant,  Sharpless  Sepa- 
rator Company,  made  the  following  motion : 

*We  desire  to  move  for  a  nonsuit,  on  the 
ground  that  it  appears  from  the  evidence  that 
the  damage,  if  any,  suffered,  even  under  the 
testimony  of  the  plaintiff,  was  for  the  indis- 
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criminate  use  of  the  four  units,  and  it  further 
appearing  from  the  evidence  that  one  unit  was 
purchased  from  Edgar  Brothers,  and  three  from 
the  Sharpless  Separator  Company,  and  no  evi- 
dence having  been  introduced,  and  no  basis 
given  upon  which  the  jury  or  the  Court  could 
arrive  at  the  damage,  if  any,  which  ensued  from 
the  three  units  purchased  from  the  defendant, 
Sharpless  Separator  Company,  or  the  damage 
which  resulted  from  the  unit  purchased  by  the 
plaintiff  from  Edgar  Brothers  Company.  Upon 
the  further  ground  that  the  testimony  as  offered 
by  the  plaintiff  is  not  sufficient  [313]  to  sup- 
port a  verdict  in  his  favor,  there  being  no  show- 
ing that  the  milking  machine  caused  any  dam- 
age to  the  cows.' 

The  COURT. — I  will  overrule  your  motion. 
Exception  granted. ' ' 
And  said  defendant,  said  Sharpless  Separator  Com- 
pany,   a   corporation   now    assigns    said   ruling   as 
error. 

(1).  The  Court  erred  in  sustaining  the  plaintiff's 
objection  to  defendant's  testimony,  as  set  forth  in 
defendant's  bill  of  exceptions,  exception  No.  19,  as 

follows : 

"The  WITNESS.— I  have  seen  a  Sharpless 
milking  machine,  and  have  seen  them  in  opera- 
tion. I  have  examined  the  udders  of  cows  upon 
which  the  Sharpless  milking  machine  was  being 
used.  The  last  place  I  examined  was  at  West- 
chester, at  a  dairy  that  is  run  at  the  experi- 
mental farm  of  the  Sharpless  Separator  Com- 
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pany.  I  was  in  Philadelphia  this  summer  and 
went  down  there.  I  am  not  in  the  employ  of  the 
Sharpless  Separator  Company.  I  simply  went 
there  to  observe  it. 

Q.  State  what  you  have  observed  in  the  con- 
dition of  the  udders  of  those  cows. 

Mr.  SWING. — We  object  to  the  question  on 
the  ground  that  the  evidence  as  to  how  other 
machines  worked  is  not  admissible  to  show  com- 
pliance with  the  warranty;  and  we  object  to  the 
question  on  the  ground  as  incompetent,  irrele- 
vant and  immaterial,  how  some  other  machine 
worked,  and  on  the  additional  ground  that  no 
foundation  has  been  laid. 

The  COURT. — I  will  sustain  the  objection  as 
to  the  cows  at  Westchester,  Pennsylvania. 
Mr.  PARKE. — Note  an  exception." 
And  said  defendant,  said  Sharpies  Separator  Com- 
pany,  a   corporation,  now   assigns   said  ruling  as 
error.     [314] 

(m).  The  Court  erred  in  sustaining  plaintiff's 
objection  to  the  defendant's  testimony,  as  set  forth  in 
defendant's  bill  of  exceptions,  exception  No.  20,  as 
follows : 

*'Q.  State  whether  or  not  during  the  year 
1914,  milk  or  any  other  dairy  products  from  the 
Imperial  Valley  were  permitted  in  the  city  of 
Los  Angeles  to  be  shipped  here  for  consumption 
in  Los  Angeles  City. 

Mr.  SWING. — Objected  to  as  incompetent, 
irrelevant  and  immaterial. ' ' 
Said  objection  was  then  and  there  sustained  by 
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said  Court,  to  which  ruling  the  defendant  said 
Sharpless  Separator  Company,  then  and  there  duly 
excepted,  and  now  assigns  said  ruling  as  error. 

(n).  The  Court  erred  in  sustaining  plaintiff's 
objection  to  defendant's  testimony  as  set  forth  in 
defendant's  bill  of  exceptions,  exception  No.  22,  as 
follows: 

*'The  COURT.— Now,  if  you  operate  this  ma- 
chine as  directed  in  this  book,  is  it  a  successful 
machine?        A.  Yes. 

Q.  Would  it  hurt  the  cow's  bag?        A.  No. 
Mr.  PARKS.— Now,  just  explain  on  what  you 
base  your  answer  to  the  question  asked  by  the 
court. 

A.  When  the  machines  were  installed  in  our 
herd,  we  had  a  book  of  instructions,  and  we  fol- 
lowed it. 

The  COURT.— I  don't  care  anything  about 
your  herd. 
A.  Well,  those  are  the  instructions. 
M.  PARKE.— Well,  if  the  Court  please,  I  in- 
sist that  the  witness  has  a  right  to  give  the  rea- 
sons upon  which  he  bases  his  answer,  whether 
or  not  the  machine  is  a  success.  He  says  it 
[315]  is  a  success,  and  he  has  a  right  to  give 
the  reasons  upon  which  he  bases  that  opinion. 

Mr.  SWING. — Our  objections  to  the  offer  as 
it  now  stands  are  that  it  does  not  include  any 
offer  to  show  that  the  conditions  under  which 
this  machine  was  operated  were  similar  or  iden- 
tical with  those  under  which  the  machine  of  the 
plaintiff  was  operated. 
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The  COURT.— Objection  sustained. 
Mr.  PARKE.— Note  an  exception." 
And   said   defendant,   said   Sharpless   Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

(o).  The  Court  erred  in  sustaining  plaintiff's 
objection  to  defendant's  testimony  as  set  forth  in 
defendant's  bill  of  exception,  exception  No.  23,  as 
follows : 

''Q.  State  whether  or  not  you  got  as  much 
milk  from  a  dairy  herd  of  two  hundred  cows  at 
the  Shore  Acres  dairy  as  you  did  from  hand 
milking. 

Mr.  SWING. — We  object  to  that;  it  is  incom- 
petent, irrelevant  and  immaterial. 
The  COURT.— Objection  sustained. 
Mr.  PARKE. — Note  an  exception." 
And   said   defendant,   said   Sharpless   Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
^rror. 

(p).  The  Court  erred  in  overruling  defendant's 
objection  to  the  plaintiff's  testimony  as  set  forth  in 
defendant's  bill  of  exception,  exception  No.  26,  as 
follows : 

"Mr.  SWINGr. — For  whom  did  you  install — 
for  whom  were  you  worldng  when  you  installed 
the  mechanical  milker! 

Mr.  PARKE. — We  object  to  that  question  on 
the    ground    it     [316]     is    not    proper    cross- 
examination,  and  was  not  called  for  in  the  direct 
examination. 
The  COURT.— Objection  overruled. 
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Mr.  PARKE. — Note  an  exception." 
And   said  defendant,    said   Shai*pless    Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

*' A.  I  was  working  for  the  Sharpies  Separator 
Company." 
The  Court  erred  in  overruling  defendant's  objec- 
tions to  the  testimony  of  Albert  J.  Reed  with  regard 
to  his  employment  with  the  Sharpless  Separator 
Company,  and  the  testimony  of  said  witness  as  to 
his  visits  to  the  ranch  of  W.  W.  Skinner,  and  what 
he  did  in  the  way  of  operating  the  machine  on  the 
ranch  of  said  W.  W.  Skinner,  and  the  testimony  of 
said  witness  as  to  the  effect  of  the  operation  of  said 
mechanical  milker,  and  the  physical  condition  of  the 
cows  of  the  plaintiff;  all  of  which  testimony  was  duly 
objected  to  by  the  defendant  as  not  being  proper 
cross-examination,  as  more  particularly  set  forth  in 
defendant's  bill  of  exceptions,  and  covered  by  ex- 
ceptions numbered  27  to  55,  inclusive;  and  said  de- 
fendant, said  Sharpless  Separator  Company,  a  cor- 
poration, now  assigns  said  rulings  as  errors. 

(q).  The  Court  erred  in  overruling  defendant's 
objection  to  plaintiff's  testimony,  as  set  forth  in 
defendant's  bill  of  exceptions,  Exception  No.  58,  as 
follows : 

"Q.  Is  it  not  a  fact,  Mr.  Nye,  that  dairy  con- 
ditions in  the  Imperial  Valley  during  the  year 
1914,  or  during  the  time  when  you  were  State 
dairy  inspector  down  there,  were  such  that  milk 
and  dairy  products  were  not  permitted  to  be 
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shipped  from  Imperial  Valley  into  Lros  Angeles 
city  for  consumption? 

Mr.  SWING. — Objected  to  as  incompetent,  ir- 
relevant and  immaterial,  and  not  proper  cross- 
examination.     [317] 
The  COURT.— Objection  sustained. 
Mr.  PARKE. — Note  an  exception." 
The    said    defendant,    said   Sharpless    Separator 
Company,  a  corporation,  assigns  said  ruling  as  error, 
(r).     The  Court  erred  in  overruling  defendant's 
objection  to  plaintiff's  testimony  as  set  forth  in  de- 
fendant's bill  of  exceptions,  exception  No.  60,  as 
follows : 

"Q.  Doctor,  assuming  that  a  herd  of  dairy 
cows  were  being  milked,  one  string  by  a  Shar- 
pless  mechanical  milker,  and  another  string  by 
hand,  and  that  the  only  cases  of  swollen  quarters 
to  appear  in  the  herd  appeared  among  the  cows 
milked  by  the  mechanical  milker,  and  that  when 
the  condition  so  appeared  the  affected  cows 
were  taken  off  the  milker  and  milked  together 
with  other  cows,  then  being  milked  by  hand,  not 
being  isolated,  and  that  the  milkers  did  not  wash 
their  hands  between  cows,  that  the  cows  milked 
by  hand  got  well,  and  the  swollen  quarters  did 
not  spread  to  a  single  other  cow  being  milked 
by  hand:  What  would  you  say  as  to  what  was 
the  cause  of  the  swollen  quarters  ? 

Mr.  PARKE. — We  object  to  the  question  as 
assuming  only  a  partial  statement  of  the  uncon- 
tradicted facts  as  presented  by  the  evidence,  it 
appearing  clearly  from  the  evidence  that  there 
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was  present  in  the  milk  from  Skinner's  cows 
certain  germs  designated  as  staphylococci,  and 
it  be  unfair  to  ask  the  witness  the  cause  of  such 
condition,  without  setting  forth  that  condition. 
And  further,  nothing  is  said  about  the  manner 
in  which  the  milking  machine  was  operated. 
The  COURT.— Well,  I  overrule  the  objection. 
Mr.  PARKE.— Note  an  exception."     [318] 
And    said   defendant,   said   Sharpless    Separator 
Company,  a  corporation,  now  assigns,  said  ruling  as 
error. 

(s).  The  Court  erred  in  overruling  defendant's 
objection  to  plaintiff's  testimony,  as  set  forth  in  de- 
fendant's bill  of  exceptions,  exception  No.  64  as 
follows: 

'*Q.  I  will  ask  you  whether,  in  your  opinion, 
the  Sharpless  mechanical  milker  can  be  operated 
upon  dairy  cows  in  the  Imperial  Valley  without 
seriously  injuring  some  of  them? 

Mr.  PARKE. — We  object  to  the  question  as 
calling  for  an  expert  opinion  of  the  witness,  no 
foundation  having  been  laid,  incompetent,  ir- 
relevant and  immaterial,  and  presuming  a  state 
of  facts  not  proven  in  this  case  at  issue. 
The  COURT. — The  objection  is  overruled. 
Mr.  PARKE. — We  note  an  exception." 
And   said   defendant,   said   Sharpless   Separator 
Company,  now  assigns  said  ruling  as  error. 
''A.  No,  it  cannot." 
(t).     The  Court  erred  in  overruhng  defendant's 
objection  to  plaintiff's  testimon}^,  as  set  forth  in  de- 
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fendant's  bill  of  exceptions,  Exception  No.  65^  as 
follows : 

*'Q.  What  in  your  opinion,  would  be  the  effect 
upon  the  string  of  dairy  cows  if  milked  any  con- 
siderable length  of  time  with  a  Sharpies  me- 
chanical milker,  even  though  all  the  instructions 
furnished  by  the  company  were  strictly  fol- 
lowed? 

Mr.  PARKE. — We  object  to  the  question  as 
calling  for  an  expert  opinion  of  the  witness,  pre- 
suming a  state  of  facts  not  proven  in  this  case, 
and   incompetent,   irrelevant   and   immaterial. 
[319] 
The  COURT. — The  objection  is  overruled. 
Mr.  PARKE. — We  note  an  exception.'* 
And   said   defendant,   said   Sharpless   Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

*'A.  It  would  eventually  kill  the  cows  if  per- 
sisted in.   It  would  develop  an  inflammation,  and 
the  inflammation  would  only  be  increased  and 
aggravated  by  the  use  of  the  machine,  if  per- 
sisted in."     [320] 
U.     The  Court  erred  in  refusing  to  give  to  the 
jury  the  Instruction  No.  II  as  requested  by  the  de- 
fendant and  as  set  forth  in  defendant's  bill  of  ex- 
ceptions, Exception  No.  ^Q,  as  foUows: 

"If  you  believe  from  all  the  evidence  that  the 
plaintiff's  cows  were  injured  by  the  use  of  the 
milking  machine  furnished  by  the  defendant, 
Sharpies  Separator  Company  while  being  op- 
erated in  strict  accordance  with  the  instructions 
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given  to  the  plaintiff  by  the  defendant,  then  you 
are  instructed  that  the  full  measure  of  plain- 
tiff's  damage   is    the   difference   between   the 
value  of  the  cows  before  they  were  injured,  and 
the  value  immediately  after  such  injury  re- 
sulted, and  if  such  damage  be  allowed  plaintiff 
is  not  entitled  to  recover  anything  additional 
for  care  or  keep  of  said  cows,  or  for  loss  of  but- 
ter fat  therefrom. ' ' 
Which  said  Instruction  No.  II  said  Court  then  and 
there  refused  to  give  to  said  jury,  and  in  failing  so 
to  instruct  and  charge  said  jury,  said  Court  mis- 
directed said  jury;  and  to  said  ruling  of  said  Court, 
refusing  to  give  said  instructions  to  said  jury,  the 
said  defendant,  Sharpies  Separator  Company,  a  cor- 
poration, then  and  there  duly  excepted. 

V.  The  Court  erred  in  refusing  to  give  to  the  jury 
instruction  No.  Ill  as  requested  by  defendant  and 
as  set  forth  in  defendant's  bill  of  exceptions.  Excep- 
tion 67,  as  follows: 

**You  are  instructed  that  the  plaintiff  is  not 
entitled  to  any  claim  for  damages  for  loss  of 
butter  fat." 
Which  said  instruction  No.  Ill,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court  mis- 
directed said  jury;  and  to  said  ruling  of  said  Court, 
refusing  to  give  said  instruction  said  jury,  the  said 
defendant.  Sharpies  Separator  Company,  a  corpora- 
tion, then  and  there  duly  excepted. 

W.  The  Court  erred  in  refusing  to  give  to  the  jury 
Instruction  No.  IV  as  requested  by  defendant  and 
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as  set     [321]    forth  in  defendant's  bill  of  excep- 
tions, Exception  No.  68,  as  follows: 

*' There  is  no  evidence  before  the  Court  as  to 
the  value  of  the  pasturage  claimed  by  plaintiff, 
and  plaintiff  cannot  recover  therefor." 
Which  said  Instruction  No.  IV  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court  mis- 
directed said  jury;  and  to  said  ruhng  of  said  Court, 
refusing  to  give  said  instruction  to  said  jury,  the 
said  defendant,  Sharpies  Separator  Company,  a  cor- 
poration, then  and  there  duly  excepted. 

X.  The  Court  erred  in  refusing  to  give  to  the  jury 
Instruction  No.  VII  as  requested  by  defendant  and 
as  set  forth  in  defendant's  bill  of  exceptions.  Ex- 
ception No.  69,  as  follows; 

"If,  from  all  the  evidence,  you  believe  that  the 
plaintiff's  cows  had  infectious  mammitis,  or  any 
other  infectious  disease  of  the  udder,  and  that 
such  disease  contributed  to,  or  caused  any  part 
or  all,  of  the  injury  to  the  cows  claimed  to  have 
been  injured,  then  you  are  instructed  that  the 
defendant  Sharpies  Separator  Company  cannot 
be  held  liable  in  damages  to  the  plaintiff  for 
such  injury  resulting  from  such  diseased  con- 
dition. ' ' 
Which  said  Instruction  No.  VII,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court  mis- 
directed said  jury;  and  to  said  ruling  of  said  Court, 
refusing  to  give  said  instruction  to  said  jury,  the  said 
defendant.  Sharpies  Separator  Company,  a  corpora- 
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tion,  then  and  there  duly  excepted. 

Y.  The  Court  erred  in  refusing  to  give  to  the  j  ary 
Instruction  No.  IX  as  requested  by  defendant  and 
as  set  forth  in  defendant's  bill  of  exceptions,  Ex- 
ception No.  70,  as  follows: 

"If  you  believe,  from  all  the  evidence,  that 
plaintiff's   cows   had  infectious   mammitis,   or 
[322]     other  disease  of  the  udder,  and  that  with 
knowledge  of  the  diseased  condition  the  plain- 
tiff used,  or  permitted  the  milking  machine  pur- 
chased   from    defendant    Sharpies    Separator 
Company  to  be  used  upon  the  cows  so  diseased, 
you  are  instructed  that  the  defendant  Sharpies 
Separator  Company  is  not  liable  for  the  injury 
resulting  from  the  use  of  the  machine  upon  cows 
so  diseased." 
Which  said  Instruction  No.  IX,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court  mis- 
directed said  jury ;  and  to  said  ruling  of  said  Court, 
refusing  to  give  said  instruction  to  said  jury,  the  said 
defendant.  Sharpies  Separator  Company,  a  corpora- 
tion, then  and  there  duly  excepted. 

Z.  The  Court  erred  in  refusing  to  give  to  the  jury 
Instruction  No.  XI  as  requested  by  defendant  and  as 
set  forth  in  defendant's  bill  of  exceptions,  Exception 
No.  71,  as  follows : 

**If  you  believe,  from  all  the  evidence,  that  the 
diseased  condition  of  plaintiff's  cows  which  re- 
sulted in  the  injury  complained  of  by  him,  was  a 
traumatic,  or  noninfectious  disease  of  the  udder, 
known  as  ordinary  garget,  and  that  the  perma- 


342  The  Sharpies  Separator  Company 

nent  injury  to  plaintiff's  cows  as  claimed  by  him 
resulted  from  a  lack  of  proper  care  and  treat- 
ment of  said  cows  by  the  plaintiff,  then  you  are 
instructed  that  the  defendant    Sharpies    Sepa- 
rator Company  cannot  be  held  responsible  for 
any  injury  or  damage  which  might  have  been 
prevented  by  the  proper  treatment  of  the  injured 
cows  by  the  plaintiff. ' ' 
Which  said  Instruction  No.  XI  said  Court  then  and 
there  refused  to  give  to  said  jury,  and  in  failing  so  to 
instruct  and  charge  said  jury,  said  Court  misdirected 
said  jury;  and  in  said  ruling  of  said  Court,  refusing 
to  give  said  instruction  to  said  jury,  the  said  defend- 
ant. Sharpies  Separator  Company,  a  jcorporation, 
then  and  there  duly  excepted. 

AA.  The  Court  erred  in  refusing  to  give  the  jury 
Instruction  No.  XII  as  requested  by  defendant  and 
as  set  [323]  forth  in  defendant's  bill  of  excep- 
tions, Exception  No.  72,  as  follows : 

''You  are  instructed  that  your  verdict  in  this 
case  should  be  in  favor  of  the  defendant  Sharpies 
Separator  Company." 
Which  said  Instruction  No.  XII,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court  mis- 
directed said  jury ;  and  to  said  ruling  of  said  Court, 
refusing  to  give  said  instruction  to  said  jury,  the  said 
defendant.  Sharpies  Separator  Company,  a  corpora:^ 
tion,  then  and  there  duly  excepted. 

BB.  The  Court  erred  in  refusing  to  give  to  the 
jury  Instruction  No.  XIV  as  requested  by  defendant 
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and  as  set  forth  in  defendant's  bill  of  exceptions,  Ex- 
ception No.  73,  as  follows : 

*'If  you  believe,  from  all  the  evidence,  that 
any  part  or  all  of  the  damage  to  plaintiff's  cows, 
from  whatever  cause,  resulted  from  a  lack  of 
prompt,  proper,  and  careful  treatment  of  said 
cows  by  the  plaintiff,  then  you   are   instructed 
that  for  all  such  resulting  damage  the  defendant 
Sharpies  Separator  Company  is  not  liable." 
Which  said  Instruction  No.  XIV,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court  mis- 
directed said  jury ;  and  to  said  ruling  of  said  Court, 
refusing  to  give  said  instruction  to  said  jury,  the  said 
defendant.    Sharpies    Separator    Company,    a    cor- 
poration, then  and  there  duly  excepted. 

CC.  The  Court  erred  in  refusing  to  give  to  the 
jury  Instruction  No.  XV,  as  requested  by  defend- 
ant and  as  set  forth  in  defendant's  bill  of  exceptions, 
Exception  No.  74,  as  follows : 

**If  you  believe,  from  all  the  evidence,  that  the 
death  of  the  three  cows,  and  the  diseased  condi- 
tion of  the  udders  of  the  other  twenty-four  cows, 
resulted  from  the  invasion  into  the   udders   of 
these  cows  of  an  infections  disease,    then    the 
[324]     defendant  in  this  case  is  not  liable  to  the 
plaintiff  for  such  damage." 
Which  said  Instruction  No.  XV,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court  misdi- 
rected said  jury ;  and  to  said  ruling  of  said  Court,  re- 
fusing to  give  said  instruction  to  said  jury,  the  said 
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defendant,  Sharpies  Separator  Company,  a  corpora- 
tion, then  and  there  duly  excepted. 

DD.  The  Court  erred  in  refusing  to  give  to  tho 
jury  Instruction  No.  XVI  as  requested  by  defendant 
and  as  set  forth  in  defendant's  bill  of  exceptions.  Ex- 
ception No.  75,  as  follows: 

"If  you  believe,  from  all  the  evidence,  that  the 
diseased  condition  of  plaintiff's  cows  resulted 
from  the  negligence  or  improper  use  by  him  of 
the  milking  machine  purchased  from  the  defend- 
ant, then  you  are  instructed  that  the  defendant 
Sharpies  Separator  Company  is  not  liable  for 
such  damage. ' ' 
Which  said  Instruction  No.  XVI,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court  misdi- 
rected said  jury ;  and  to  said  ruling  of  said  Court,  re- 
fusing to  give  said  instruction  to  said  jury,  the  said 
defendant,  Sharpies  Separator  Company,  a  corpora- 
tion, then  and  there  duly  excepted. 

EE.  The  Court  erred  in  giving  the  following  in- 
struction to  the  jury  as  set  forth  in  defendant's  bill 
of  exceptions.  Exception  No.  76,  as  follows  : 

''This  is  an  action  brought  by  plaintiff  to  re- 
cover damages  for  injuries  and  losses  suffered 
by  him  as  a  result  of  the  operation  of  a  Sharpies 
mechanical  milker  upon  his  herd  of  dairy  cows. 
Plaintiff  alleges  that  defendant  sold  him  a 
Sharpies  mechanical  milker  and  warranted  the 
same  to  be  fit  and  proper  for  milking  plaintiff's, 
dairy  cows  and  represented  that  if  the  same  was 
operated  according  to  its  instructions  it  would 
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not  injure  his  cows  or  decrease  the  amount  of 
milk  received  from  them.  Plaintiff  further  al- 
leges that  said  mechanical  milker  was  operated 
according  to  the  [325]  instruction  furnished 
by  the  Sharpies  Separator  Company,  but  that  it 
both  seriously  injured  his  cows  and  decreased 
the  amount  of  milk  given  by  them.  These  alle- 
gations are  denied  by  the  defendants  and  it  is 
for  you  to  decide  whether  or  not  they  are  true. 
If  you  find  from  this  evidence  that  they  are  true, 
it  is  your  duty  to  return  a  verdict  for  the  plain- 
tiff for  such  damages  as  it  is  shown  plaintiff  has 
sustained,  as  alleged  in  the  complaint,  and  under 
the  rule  of  damages  which  I  give  you  for  assess- 
ing damages ;  and  I  might  say  here  to  you,  gen- 
tlemen, that  while  Edgar  Brothers  was  sued  in 
this  complaint  they  are  to  move  a  party  to  this 
action,  because  as  to  them  the  action  was  dis- 
missed." 
And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  as  error  the  giving 
of  said  instruction  to  said  jury  by  said  Court. 

FF.  The  Court  erred  in  giving  the  following  in- 
struction to  the  jury  as  set  forth  in  defendant's  bill 
of  exceptions.  Exception  No.  77,  as  follows : 

**The  evidence  in  this  case  shows  that  plaintiff 
operated  the  milker  which  he  purchased  from  de- 
fendant or  permitted  the  same  to  be  operated  on 
all  or  some  of  his  cows  from  about  February  7, 
1914,  to  July  7,  1914,  and  again  from  October 
20th,  1914,  to  December  20th,  1914.  Plaintiff 
claims   that   within   about   a   month   after  the 
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milker  was  started  his  cows  began  suffering  from 
the  effects  of  its  operation  and  that  his  cows 
were  injured  as  long  as  the  milker  was  oper- 
ated." 

*'If  you  find  from  the  evidence  that  the  plain- 
tiff's cows  were  so  injured  by  the  operation  of 
said  milker  you  are  to  allow  his  damages  in  the 
sum  which  would  be  a  fair  compensation  for  the 
loss  incurred  by  an  effort  in  good  faith  to  use  the 
machine  for  milking  plaintiff's  cows.  In  con- 
sidering plaintiff's  good  faith  in  continuing  the 
use  of  the  milker  and  permitting  it  to  be  started 
again  after  it  had  once  been  stopped,  you  are  to 
consider  all  the  circumstances  surrounding  the 
operation  of  the  milker,  including  the  represen- 
tations made  by  the  defendant  company  and  its 
employees. 

*'The  word  'fair'  used  in  this  instruction  to  de- 
scribe the  compensation  to  which  plaintiff  may 
be  entitled  is  not  used  by  me  to  mean  something 
less  than  'full'  or  'complete'  compensation;  it  is 
used  rather  in  the  sense  of  'just.'  " 
And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  as  error  the  giving 
of  said  instruction  to  said  jury  by  said  Court.     [326]i 
GG.     The  Court  erred  in  giving  the  following  in- 
struction to  the  jury  as  set  forth  in  defendant's  bill 
of  exceptions.  Exception  No.  78,  as  follows : 

"The  jury  are  instructed  at  the  time  the 
Sharpies  Separator  Company  sold  the  mechan- 
ical milker  to  plaintiff,  the  said  the  Sharpless 
Separator  Company  guaranteed  the  machine  to 


*  vs.  W.  W.  Skinner.  347 

be  in  all  respects  as  represented  in  its  printed 
matter  and  to  be  capable  of  doing  the  work 
claimed  therein.  Plaintiff  has  offered  in  evi- 
dence a  number  of  printed  documents  which  he 
says  were  delivered  to  him  by  the  Sharpies  Sepa- 
rator Company  during  the  negotiations  leading 
up  to  the  sale  to  him  of  the  Sharpies  mechanical 
milker.  These  contained  various  statements  re- 
garding the  Sharpies  Mechanical  milker,  and 
what  it  will  do,  and  it  is  for  you  to  decide  from 
all  the  evidence  whether  the  warranty  has  been 
performed." 
And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  as  error  the  giving 
of  said  instruction  to  said  jury  by  said  Court. 

HH.  The  Court  erred  in  giving  the  following  in- 
struction to  the  jury  as  set  forth  in  defendant's  bill 
of  exceptions,  Exception  No.  79,  as  follows : 

*'You  are  instructed  that  the  only  warranty 
given  to  the  plaintiff  by  the  defendant  Sharpies 
Separator  Company  which  is  to  be  considered  by 
you  is  the  warranty  contained  in  the  original  or- 
der, being  Plaintiff's  Exhibit  1,  introduced  in 
evidence ;  and  you  can  take  that  with  you  to  the 
jury-room,  gentlemen,  or  any  other  exhibit  you 
desire. 

**You  are  instructed  that,  under  the  law  of 
California,  a  detriment  caused  by  the  breach  of 
a  warranty  of  the  quality  of  personal  property  is 
deemed  to  be  the  excess,  if  any,  of  the  value 
which  the  property  would  have  had  at  the  time 
to  which  the  warranty  referred,  if  it  had  been 
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complied  with,  over  its  actual  value  at  that  time. 
**Also  that  the  detriment  caused  by  the  breach 
of  warranty  of  the  fitness  of  an  article  of  per- 
sonal   property    for    a    particular    purpose    is 
deemed  to   be   that  which  I  have  specified,  to- 
gether with  a  fair  compensation  for  the  loss  in- 
curred by  an  effort  in  good  faith  to  use  it  for 
such  purpose. ' ' 
And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  as  error  the  giving 
of     [327],    said   instruction  to   said  jury   by   said 
Court. 

II.  The  Court  erred  in  giving  the  following  in- 
struction to  the  jury  as  set  forth  in  defendant's  bill 
of  exceptions,  Exception  No.  80,  as  follows : 

''The  jury  are  instructed  that  if  you  find  from 
the  evidence  that  there  was  a  warranty  that  the^ 
Sharpies  mechanical  milker  sold  plaintiff  would 
milk  his  cows  without  injury  and  you  also  find 
that  the  warranty  was  broken,  you  should  allow 
plaintiff  damages  for  all  injuries  which  are  the 
approximate  result  of  the  operation  of  said 
milker  upon  said  cows  while  the  machine  was  be- 
ing operated  by  plaintiff  or  his  help  in  conform- 
ity with  instructions  furnished  by  the  defendant 
company,  and  also  damages  for  all  injury  done 
by  the  milker  while  being  operated  by  the  em- 
ployee or  agent  of  the  defendant  company,  if  you 
find  any  time  it  was  so  operated  by  an  employee 
or  agent  of  the  defendant  company." 
And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  as  error  the  giving 
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of  said  instruction  to  said  jury  by  said  Court. 

JJ.  The  Court  erred  in  giving  the  following  in- 
struction to  the  jury  as  set  forth  in  defendant's  bill 
of  exceptions,  Exception  No.  81,  as  follows : 

**If  you  believe  from  all   the   evidence   that 
plaintiff's  cows  were  injured  by  the  use  of  the 
milking   machine    furnished  by  the  defendant, 
while  being  operated  in  strict  accordance  with 
the  instructions  given  to  the  plaintiff  by  the  de- 
fendant, or  while  being  operated  by  the  defend- 
ant upon  the  plaintiff's  cows,  then  the  plaintiff  is 
entitled  to  recover  such  damages  as  are  shown 
by  the  evidence  to  have  been  the  proximate  re- 
sult of  injuries  caused  by  said  machine." 
And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  as  error  the  giving 
of  said  instruction  to  said  jury  by  said  Court. 

KK.^  The  Court  erred  in  giving  the  following  in- 
struction to  the  jury  as  set  forth  in  defendant's  bill 
of  exceptions,  Exception  No.  82,  as  follows: 

' '  In  estimating  the  value  of  the  cows  that  were 
injured  the  true  measure  of  such  damage    [328] 
is  the  value  of  said  cows  before  they  were  in- 
jured and  the  value  after  such  injury  resulted. 
And  in  speaking  of  value,  gentlemen,  I  am  speak- 
ing of  the  market  value  of  the  cows." 
And  said  defendant,  said  Sharpies  Separator^/  Com- 
pany, a  corporation,  now  assigns  as  error  the  giving 
of  said  instruction  to  said  jury  by  said  Court. 

LL.  The  Court  erred  in  giving  the  following  in- 
struction to  the  jury  as  set  forth  in  defendant's  bill 
of  exceptions.  Exception  No.  83,  as  follows : 
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**You  must  not  allow  a  duplication  of  dam- 
ages. That  is  to  say,  you  must  not  allow  for  the 
value  of  the  cow  and  also  for  the  value  of  the 
butter  fat  that  she  might  have  given  after  his 
loss,  and  I  give  you  these  rules  to  govern  you  in 
allowing  the  damages : 

**lst.  Where  a  cow  died,  you  shall  allow  for 
the  use  of  the  cow,  that  is  to  say,  for  the  loss  of 
the  butter  fat  which  the  plaintiff  sustained  by 
reason  of  the  injury  to  the  cow  until  the  time  of 
her  death ;  then  allow  for  the  value  of  the  cow  if 
she  had  not  been  injured. 

*'2d.  Where  a  cow  was  permanently  injured 
and  destroyed  as  a  milk  cow,  you  shall  allow 
for  the  loss  of  the  butter  fat  from  the  time  she 
was  injured  for  a  reasonable  length  of  time  to  de- 
termine that  the  cow  would  be  of  no  further  ser- 
vice as  a  milk  cow  until  she  was  well  enough  to 
be  disposed  of  for  beef ;  then  allow  the  difference 
between  the  value  of  the  cow  before  she  was  in- 
jured and  the  value  of  the  cow  for  beef. 

'*3d.  Where  a  cow  was  not  destroyed  as  a 
milk  cow,  but  permanently  injured,  you  shall 
allow  for  loss  of  butter  fat  during  the  time  she 
was  injured  so  that  she  gave  a  less  quantity  of 
milk,  then  consider  the  amount  of  damage  that 
was  done  to  the  cow,  that  is  to  say,  the  value  of 
the  cow  before  her  injury,  and  the  value  of  the 
cow  as  a  milk  cow  after  her  injury. 

*'4th.  Where  a  cow  was  not  permanently  in- 
jured, but  only  injured  for  a  time,  you  shall 
allow  for  loss  of  butter  fat  during  the  time  she 


vs.  W.  W.  Skinner,  351 

was  injured  and  did  not  give  her  normal  amount 
of  milk. 

* '  5th.  If  the  machine  did  not  produce  as  much 
milk  when  being  used  as  if  said  cows  had  been 
milked  by  hand,  and  there  was  in  consequence  a 
loss  of  butter  fat,  you  can  take  that  into  con- 
sideration and  allow  for  such  loss  of  butter  fat. 
[329] 

**In  determining  the  loss  of  the  use  of  the  cow 
that  is  shown  by  the  loss  of  butter  fat,  you  should 
take  into  consideration  the  expense  of  keeping 
the  cow,  and  not  allow  expense  of  pasturage  and 
also  loss  of  use  of  cows. ' ' 
Said  defendant,  said  Sharpies    Separator    Com- 
pany, a  corporation,  now  assigns  as  error  the  giving 
of  said  instruction  to  said  jury  by  said  Court. 

And  be  it  further  remembered  that  each  and  all 
of  the  foregoing  rulings  and  exceptions  made  and 
taken  during  the  progress  of  said  trial,  were  made 
and  taken  in  the  presence  of  said  jury,  while  said 
jury  was  still  at  the  bar  of  said  court,  and  before  said 
jury  retired  to  deliberate  upon  its  verdict.     [330] 

Thereupon  and  after  the  jury  had  retired  to  con- 
sider their  verdict,  the  Court  duly  made  and  entered 
an  order  giving  the  defendant  to  and  including  the 
5th  day  of  December,  1916,  within  which  to  serve  and 
file  its  bill  of  exceptions,  and  thereafter  the  said  par- 
ties stipulated  that  the  defendant  should  have  to  and 
including  the  23d  day  of  December,  1916,  within 
which  to  serve  and  file  its  bill  of  exceptions,  and  upon 
which  said  stipulations  the  Court  duly  and  regularly 
made  an  order  giving  said  defendant  to  and  including 
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the  23d  day  of  December,  1916,  within  which  to  serve 
and  file  its  bill  of  exceptions,  and  the  said  bill  of  ex- 
ceptions has  been  prepared,  served  and  filed  within 
the  time  by  law  and  extended  by  stipulations  of  coun- 
sel and  the  order  of  the  Court,  and  counsel  for  de- 
fendant asks  that  the  same  be  allowed  and  approved 
as  correct. 

And  be  it  further  remembered  that  the  above  and 
foregoing  bill  of  exceptions  is  a  full,  true  and  correct 
statement  of  all  the  evidence  in  the  cause,  and  also 
of  all  objections,  rulings  and  exceptions  relied  on  by 
said  defendant  Sharpies  Separator  Company,  a  cor- 
poration, instructions  requested  by  said  defendant, 
but  refused  by  said  Court,  charge  of  the  Court  and 
exceptions  thereto,  and  other  proceedings  in  and 
upon  the  said  trial ;  and  that  no  other  different  evi- 
dence, objections,  rulings  or  exceptions  relied  on  by 
said  defendant,  or  instructions  requested  by  said  de- 
fendant but  refused,  or  charge  of  the  Court  of  other 
proceedings,  were  had  in  or  upon  said  trial.  And 
now,  within  due  and  proper  time,  said  defendant, 
Sharpies  Separator  Company,  a  corporation,  pre- 
sents and  tenders  this  its  said  bill  of  exceptions  to 
said  Court,  and  in  order  that  said  exceptions  may  be 
preserved  and  perpetuated,  and  in  furtherance  of 
justice  and  that  right  may  be  done,  the  said  defend- 
ant, Sharpies  Separator  Company,  presents  [331] 
the  foregoing  as  its  bill  of  exceptions  herein,  and 
prays  that  the  same  may  be  settled,  approved  and  al- 
lowed, as  true  and  correct  in  all  particulars,  and 
signed  and  certified  as  provided  by  law  and  made  a 
part  of  the  records  in  the  above-entitled  cause. 
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Dated   Los   Angeles,    California,    December  23d, 
1916. 

SHARPLES  SEPARATOR  COMPANY,  a 
Corporation. 

Said  Defendant. 
By  WILLARD  P.  SMITH, 

BICKSLER,  SMITH  and  PARKE, 
J.  J.  DUNNE, 

Its  Attorneys.     [332] 

BE  IT  FURTHER  REMEMBERED,  that  on 
October  21st,  1916,  a  stipulation  was  duly  entered  into 
by  and  between  the  plaintiff  and  defendant,  and  order 
made  and  entered  thereon,  granting  defendant  until 
the  5th  day  of  December,  1916,  within  which  to  pre- 
pare, serve  and  file  its  bill  of  exceptions;  and  that 
thereafter,  to  wit,  on  November  20th,  1916,  a  stipula- 
tion was  entered  into  between  the  plaintiff  and  de- 
fendant, and  order  duly  entered  thereon,  granting  the 
defendant  a  further  extension  of  time  or  until  De- 
cember 15th,  1916,  within  which  to  prepare,  serve  and 
file  its  proposed  bill  of  exceptions;  and  that  there- 
after, to  wit,  on  December  6th,  1916,  it  was  stipulated 
by  and  between  the  plaintiff  and  defendant,  and  order 
duly  entered  thereon,  granting  defendant  a  further 
extension  of  time  or  until  December  23d,  1916,  within 
which  to  prepare,  serve  and  file  its  proposed  bill  of 
exceptions;  that  the  proposed  bill  of  exceptions  was 
duly  served  and  filed  on  the  23d  day  of  December, 
1916.  That  at  plaintiff's  request,  the  following  stip- 
ulation was  duly  entered  into  by  and  between  the 
plaintiff  and  defendant : 
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'^IT  IS  HEREBY  STIPULATED  by  and  be- 
tween tbe  plaintiff  and  the  defendant,  through 
their  respective  attorneys,  that  the  time  within 
which  the  plaintiff  W.  W.  Skinner,  may  prepare, 
file  and  serve  his  proposed  amendments  to  De- 
fendant's proposed  BiU  of  Exceptions  in  the 
above-entitled  action,  be  and  he  is  hereby  ex- 
.  tended  and  enlarged  until  and  including  Wed- 
nesday, January  31st,  1917. 

'*IT  IS  FURTHER  STIPULATED  that  a 

further  stay  of  execution  to  and  including  the 

said  15th  day  of  February,  1917,  may  be  granted. 

''DATED  December  29th,  1916." 

That  an  order  in  accordance  with  the  foregoing 

stipulation  was  duly  entered  by  the  Honorable  Oscar 

A.  Trippet,  Judge. 

That  thereafter,  to  wit,  on  January  26th,  1917,  on 
motion  made  in  open  court,  by  Dale  H.  Parke,  Esq., 
of  counsel  for  defendant,  the  attorney  for  plaintiff 
being  then  and  there  [333]  present,  but  not  con- 
senting thereto,  the  following  order  was  duly  made, 
given  and  entered  by  the  Honorable  Oscar  A.  Trip- 
pet,  Judge,  which  said  order  is  as  follows : 

''On  motion  of  Dale  H.  Parke,  Esq.,  of  coun- 
sel for  defendant,  it  is  ordered  that  said  defend- 
ant be  and  they  are  hereby  granted  five   days 
after  the  filing  of  proposed  amendments  to  the 
proposed  bill  of  exceptions  herein  within  which 
1        to  present  said  bill  of  exceptions   and   amend- 
ments for  settlement." 
That  thereafter,  to  wit,  or  the  31st  day  of  January, 
1917,  the  plaintiff  served  and  filed  proposed  amend- 
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ments  to  the  proposed  bill  of  exceptions. 

And  thereafter,  to  wit,  on  the  3d  day  of  February, 
1917,  the  defendant  served  notice  upon  the  plaintiff 
that  the  defendant  dissented  to  the  proposed  amend- 
ments to  the  proposed  bill  of  exceptions,  and  that 
on  the  6th  day  of  February,  1917,  at  the  hour  of  9 :30 
A.  M.,  the  defendant  would  present  the  proposed  bill 
of  exceptions  and  proposed  amendments  to  the  Hon- 
orable Oscar  A.  Trippet,  Judge,  for  settlement. 

That  at  9:30  A.  M.  on  the  6th  day  of  February, 
1917,  the  defendant,  in  the  presence  of  attorney  for 
plaintiff,  who  objected  as  hereinafter  stated,  pre- 
sented the  proposed  bill  of  exceptions,  and  proposed 
amendments  to  the  Honorable  Oscar  A.  Trippet, 
Judge,  for  settlement.  Said  objection,  so  made  by 
plaintiff  as  aforesaid,  was  to  the  presentation,  settle- 
ment and  signing  of  the  said  bill  of  exceptions  on  the 
ground  that  the  said  bill  of  exceptions  had  not  been 
presented  to  the  Judge  for  settlement  and  signing, 
nor  was  the  same  settled  or  signed  within  the  time 
allowed  by  law  or  within  the  term  of  the  Court  at 
which  the  trial  was  had  and  judgment  rendered  and 
entered. 

That  thereafter,  to  wit,  on  the  said  6th  day  of 
February,  1917,  further  time  being  necessary  to 
make  the  corrections  in  the  proposed  bill  of  excep- 
tions, on  application  of  Dale  H.  Parke,  Esq.,  of  coun- 
sel for  defendant,  an  order  was  duly  [334]  made, 
given  and  entered  by  the  Honorable  Oscar  A.  Trip- 
pet, Judge,  over  the  objection  of  plaintiff,  granting 
to  the  defendant  additional  time  or  until  the  hour 
of  10  o'clock  A.  M.  on  Saturday,  the  10th  day  of  Feb- 
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ruary,  1917,  within  which  to  present  the  proposed 
bill  of  exceptions  as  amended  for  settlement  and 
signing.  That  no  other  or  different  orders  or  stipula- 
tions with  respect  to  the  time  for  filing,  presenta- 
tion and  settling  of  the  proposed  bill  of  exceptions 
was  made  or  entered  herein.     [335] 

Stipulation  Approving  Bill  of  Exceptions. 
IT  IS  HEREBY  STIPULATED  AND  AGREED 

that  the  foregoing  bill  of  exceptions  is  true  and  cor- 
rect in  all  particulars  and  that  the  same  may  be  made 
a  part  of  the  records  in  the  above-entitled  cause. 

Dated   Los   Angeles,    California,    February   8th, 
1917. 

W.  W.  SKINNER, 

Plaintiff. 
By  PHIL  D.  SWING, 

His  Attorney. 
SHARPLES  SEPARATOR  COMPANY,  a 
Corporation, 

Said  Defendant. 
By  WILLARD  P.  SMITH, 
BRISLER,  SMITH  and  PARKE, 
J.  J.  DUNNE, 

Its  Attorneys.     [336] 

Order  Settling  Bill  of  Exceptions. 

United  States  of  America, 
Southern  District  of  California, — ss. 

In  the  matter  of  the  foregoing  bill  of  exceptions 
duly  presented  in  time  by  the  defendant.  Sharpies 
Separator  Company,  a  corporation,  plaintiff  in  error 
herein : 
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It  is  hereby  ordered  by  said  Court  that  said  bill 
of  exceptions  be,  and  the  same  is  hereby  settled,  al- 
lowed and  approved  as  true  and  correct  in  all  par- 
ticulars; and  it  is  hereby  further  ordered  by  said 
Court  that  said  bill  of  exceptions  be,  and  the  same 
is  hereby  made  a  part  of  the  records  in  the  above- 
entitled  cause. 

Given,  made,  and  dated  at  Los  Angeles,  Califor- 
nia, this  9th  day  of  Feb.,  A.  D.  1917. 

OSCAR  A.  TRIPPET, 
United  States  District  Judge.     [337] 

[Endorsed]:  No.  413— Civil.  In  the  District 
Court  of  the  United  States,  Southern  District  of 
California,  Southern  Division.  W.  W.  Skinner, 
Plaintiff,  vs.  The  Sharpies  Separator  Company^  a 
Corporation,  and  Edgar  Bros.  Company,  a  Corpora- 
tion, Defendants.  Bill  of  Exceptions.  Filed  Feb. 
9,  1917.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S.  Zim- 
merman, Deputy  Clerk.     [338] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  South- 
ern Division. 

No.  413— CIVIL. 

W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 

Corporation, 

Defendant. 
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Petition  for  Writ  of  Error. 

The  above-named  defendant,  the  Sharpies  Separa- 
tor Company,  a  corporation,  conceiving  itself  ag- 
grieved by  the  final  judgment  given,  made  and  en- 
tered by  the  above-entitled  court,  in  the  above-en- 
titled cause,  upon  the  issues  therein  joined,  under 
date  of  October  13th,  A.  D.  1916,  said  judgment 
being  now  on  file  in  said  cause  and  court,  it  hereby 
petitions  the  above-entitled  court  for  an  order  al- 
lowing it  to  prosecute  a  writ  of  error  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, at  San  Francisco,  in  the  State  of  California, 
from  said  judgment,  and  from  the  whole  thereof,  for 
the  reasons  set  forth  in  the  assignments  of  errors, 
which  is  filed  herewith,  under  and  pursuant  to  the 
law  of  the  United  States  in  that  behalf  made  and 
provided;  and  it  prays  that  this  petition  for  said 
writ  of  error  may  be  allowed,  and  that  a  transcript 
of  the  record,  proceedings  and  papers  upon  which 
said  judgment  was  given,  made  and  entered  as  afore- 
said, duly  authenticated,  may  be  [339]  sent  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  at  the  City  of  San  Francisco,  in  the 
State  of  California. 
Dated  January  13th,  A.  D.  1917. 

WILLARD  P.  SMITH, 
BICKSLER,  SMITH  &  PARKE, 
J.  J.  DUNNE, 
Attorneys  for  Said  Plaintiff  in  Error. 
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Receipt   of  a  copy   of  the  foregoing   Petition   is 
hereby  acknowledged  this  17  day  of  February,  1917. 

PHIL  D.  SWING, 


Attorneys  for  Defendants  in  Error. 

[Endorsed] :  Original.  No.  413-Civil.  In  the 
United  States  District  Court,  in  and  for  the  South- 
ern District  of  California,  Southern  Division.  W. 
W.  Skinner,  Plaintiff,  vs.  The  Sharpies  Separator 
Company,  a  Corporation,  Defendant.  Petition  for 
Writ  of  Error.  Filed  Feb.  23,  1917.  Wm.  M.  Van 
Dyke,  Clerk.  By  R.  S.  Zimmerman,  Deputy  Clerk. 
Willard  P.  Smith,  Bicksler,  Smith  &  Parke,  829 
Citizens'  Nat'l  Bank  Bldg.,  Fifth  &  Spring  Sts.,  Los 
Angeles,  Cal.,  Telephones:  A-2752;  Main  5166,  J.  J. 
Dunne,  Attorneys  for  Defendant.     [340] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  South- 
ern Division. 

No.  413— Civil. 

W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 

Corporation, 

Defendant. 

Assignments  of  Error. 
Now  comes  the  above-named  defendant,  plaintiff 
in  error  herein,  and  says  that  in  the  record  and  pro- 
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ceedings  in  the  above-entitled  action  there  is  mani- 
fest error,  and  now  makes^  presents  and  files  the  fol- 
lowing assignments  of  errors  upon  which  it  will  rely 
as  follows,  to  wit : 

I. 

The  evidence  received  upon  the  trial  of  the  above- 
entitled  action  was  and  is  wholly  insufficient  to  jus- 
tify the  verdict  of  the  jury  impaneled  in  said  action, 
in  this:  that  there  is  no  evidence  upon  which  said 
jury  could  find  that  the  milking  machine  furnished 
by  the  defendant  in  said  action,  caused  the  injury 
shown  to  have  been  sustained  by  plaintiff's  cows. 

II. 

The  evidence  received  upon  the  trial  of  the  above- 
entitled  action  was  and  is  wholly  insufficient  to  jus- 
tify the  verdict  of  the  jury  impaneled  in  said  action, 
in  this:  [341]  that  the  plaintiff  failed  to  intro- 
duce any  evidence  from  which  the  jury  might  deter- 
mine the  amount  of  injury  or  loss,  if  any,  that  was 
sustained  by  plaintiff  from  the  use  of  the  three  units 
purchased  from  the  defendant,  and  the  one  unit  pur- 
chased from  Edgar  Brothers  Company. 

III. 

The  evidence  received  upon  the  trial  of  the  above- 
entitled  action  was  and  is  wholly  insufficient  to  jus- 
tify the  verdict  of  the  jury  impaneled  in  said  action, 
in  this :  that  the  preponderance  of  the  evidence  shows 
that  the  injury  actually  resulting  to  plaintiff's  cows, 
and  the  consequent  loss  of  milk,  if  any,  was  due  to 
the  invasion  of  an  infectious  disease,  not  produced 
or  caused  by  the  operation  of  the  machine  furnished 
by  the  defendants. 
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IV. 

The  evidence  received  upon  the  trial  of  the  above- 
entitled  action  was  and  is  wholly  insufficient  to  jus- 
tify the  verdict  of  the  jury  impaneled  in  said  action, 
in  this :  that  the  preponderance  of  the  evidence  shows 
that  the  plaintiff's  cows  were  affected  with  an  infec- 
tious disease,  and  that  such  infectious  disease  was 
not  and  could  not  have  been  caused  by  the  operation 
of  the  milking  machine  furnished  by  the  defendant. 

V. 

The  evidence  received  upon  the  trial  of  the  above- 
entitled  action  was  and  is  wholly  insufficient  to  jus- 
tify the  verdict  of  the  jury  impaneled  in  said  action, 
in  this :  that  the  evidence  does  not  show  that  the 
plaintiff  was  damaged  in  the  amount  found  by  the 
jury.     [342] 

VI. 

The  evidence  received  upon  the  trial  of  the  above- 
entitled  action  was  and  is  wholly  insufficient  to  jus- 
tify the  verdict  of  the  jury  impaneled  in  said  action, 
in  this :  that  the  preponderance  of  the  evidence  shows 
that  a  large  part  of  the  damage  sustained  by  the 
plaintiff's  cattle  resulted  from  a  lack  of  proper  care 
and  treatment  thereof  by  the  plaintiff  and  that  had 
said  plaintiff  treated  said  cows  in  a  proper  and  care- 
ful manner,  a  large  part  of  the  injury  sustained  by 
said  cattle  would  have  been  prevented. 

VII. 

The  evidence  received  upon  the  trial  of  the  above- 
entitled  action  w^as  and  is  wholly  insufficient  to  jus- 
tify the  verdict  of  the  jury  impaneled  in  said  action, 
in  this :  that  the  preponderance  of  the  evidence  shows 
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that  the  defendant  committed  no  breach  of  warranty, 
and  that  whatever  damage  was  suffered  by  the  plain- 
tiff was  the  result  of  other  causes  than  the  operation 
of  the  milking  machine  furnished  by  the  defendant. 

VIII. 

The  verdict  and/or  judgment  given  and  made  in 
the  above-entitled  cause  was  and  is  contrary  to  and 
against  the  law  and  the  evidence,  because  of  errors 
of  law  occurring  during  the  trial  and  excepted  to  by 
the  above-named  defendant  and  hereinafter  included 
in  these  assignments  of  errors. 

IX. 

The  verdict  and/or  judgment  given  and  made  in 
the  above-entitled  cause  was  and  is  contrary  to  and 
against  the  law  and  the  evidence,  because  of  the  in- 
sufficiency of  the  [343]  evidence  to  justify  said 
verdict  and/or  judgment,  the  particulars  of  such  in- 
sufficiency being  included  in  these  assignments  of 
errors. 

X. 

The  verdict  and/or  judgment  given  and  made  in 
the  above-entitled  cause  was  and  is  contrary  to  and 
against  the  law  and  the  evidence,  in  this,  that  the 
preponderance  of  the  evidence  shows  that  the  dam- 
age sustained  by  plaintiff's  cattle  resulted  from  the 
invasion  into  the  udders  of  said  cattle  of  an  infec- 
tious disease,  not  caused  by  the  operation  of  the 
milking  machine  furnished  by  defendant,  and  the 
jury  were  instructed  by  the  Court  that  the  defend- 
ant was  not  liable  for  such  damage  resulting  from 
such  infectious  disease. 
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XI. 

The  verdict  and/or  judgment  given  and  made  in 
the  above-entitled  cause  was  and  is  contrary  to  and 
against  the  law  and  the  evidence,  in  this,  that  the 
amount  of  damages  awarded  the  plaintiff  by  the  jury 
is  excessive,  and  finds  no  support  in  the  evidence, 
and  is  contrary  to  the  instructions  of  the  Court,  in 
that  the  jury  in  arriving  at  the  amount  of  damages 
stated  in  its  verdict  awarded  plaintiff  damage  not 
only  for  the  injury  sustained  by  his  cattle,  but  also 
for  loss  of  milk;  and  also  allowed  plaintiff  for  the 
injury^  if  any,  which  resulted  to  his  cattle  from  the 
use  and  operation  of  the  fourth  unit  purchased  by 
him  from  Edgar  Brothers. 

XII. 

The  verdict  and/or  judgment  given  and  made  in 
the  above-entitled  cause  was  and  is  contrary  to  and 
against  the  [344]  charge  of  the  Court  to  the  jury 
in  said  action,  in  this,  that  the  jury  awarded  the 
plaintiff  damages  which  resulted  from  the  use  and 
operation  of  the  fourth  unit  of  the  milking  machine 
which  was  purchased  from  Edgar  Brothers,  in  vio- 
lation of  the  instructions  of  the  Court  that  the  de- 
fendant was  not  liable  for  such  damage. 

XIII. 

The  verdict  and/or  judgment  given  and  made  in 
the  above-entitled  cause  was  and  is  contrary  to  and 
against  the  charge  of  the  Court  to  the  jury  in  said 
action,  in  this,  that  in  arriving  at  the  verdict  the 
jury  duplicated  damages  in  allowing  to  the  plaintiff 
full  value  for  all  cows  claimed  by  him  to  have  been 
injured,  and  also  allowing  to  the  plaintiff  a  sum  of 
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money  for  loss  of  butter  fat,  and  for  pasturage  of 
Ms  cattle  after  the  alleged  injury  occurred,  and  in 
so  doing  the  jury  disregarded  the  instructions  of 
the  Court,  that  it  should  not,  in  arriving  at  its  ver- 
dict, duplicate  damages. 

XIV. 
The  verdict  and/or  judgment  given  and  made  in 
the  above-entitled  cause  was  and  is  contrary  to  and 
against  the  charge  of  the  Court  to  the  jury  in  said 
action,  in  this,  that  the  evidence  shows  that  the  dam- 
age resulting  to  plaintiff's  cattle,  and  the  conse- 
quent loss  of  butter  fat  or  milk,  if  any,  was  the  re- 
sult of  the  invasion  into  the  udders  of  plaintiff's 
cattle  of  an  infectious  disease,  and  under  the  instruc- 
tions of  the  Court  the  plaintiff  was  not  entitled  to 
recover  anything  for  damages  resulting  from  said 
cause.     [345] 

XV. 
The  verdict  and/or  judgment  given  and  made  in 
the  above-entitled  cause  was  and  is  contrary  to 
and  against  the  charge  of  the  Court  to  the  jury  in 
said  action,  in  this,  that  the  evidence  shows  that  a 
large  part,  or  all  of  the  damages  sustained  by  plain- 
tiff's cattle,  could  have  been  prevented  had  the  plain- 
tiff given  to  said  cattle  prompt  and  careful  treat- 
ment, and  under  the  instructions  given  by  the  Court 
the  defendant  could  not  be  held  liable  for  damage 
which  might  have  thus  been  prevented  by  prompt 
and  careful  treatment  of  the  cattle  by  the  plaintiff. 

XVI. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  introduction  in  evidence  be- 
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fore  said  jury  of  the  following  printed  matter: 

"A  lifetime  study  in  the  dairyman's  inter- 
est enabled"  these  experts  to  solve  the  apparently 
impossible  problem  of  automatic  or  mechanical 
milking." 

''The  gentle  massage  of  the  teat  cup  with  its 
uniform  action  induces  the  cows  to  let  down  the 
milk  freely,  a  condition  which  frequently  in- 
creases milk  production." 

"The  teat  cup  with  upward  squeeze  always  is 
soothing,  even  tempered,  never  in  a  hurry. 
After  drawing  each  squirt  of  milk  it  gently  mas- 
sages the  cow's  teats,  keeping  the  teats  and 
udder  of  the  most  delicate  or  hardiest  cow  in  a 
soft,  cool,  natural,  perfect  condition,  free  from 
congestion." 

"By  the  proper  use  of  this  all  important  feat- 
ure, which  is  obtainable  only  in  the  Sharpies 
Milker,  the  teats  and  udder  of  either  the  most 
delicate  or  the  most  hardy  [346]  cows  are 
kept  in  a  soft,  cool,  natural  condition.  Until  we 
made  this  discovery,  we  never  thought  of  offer- 
ing a  machine  for  sale,  though  long  before  that 
time  we  were  owners  of  patents  on  the  best  pul- 
sating suction  milkers  ever  devised." 

These  statements  merit  special  consideration. 
They  are  conservative — " 
Said  objection  was  made  upon  the  grounds  that 
said  printed  matter  was  incompetent,  irrelevant  and 
immaterial,  and  upon  the  ground  that  the  present 
cause  was  a  case  of  a  written  warranty;  said  objec- 
tion was  then  and  there  overruled  by  said  Court,  and 
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said  printed  matter  was  then  and  there  received  and 
read  in  evidence  to  said  jury,  to  which  ruling  and 
action  of  said  Court,  said  defendant  then  and  there 
duly  excepted;  and  said  defendant  now  assigns  said 
ruling  as  error. 

XVII. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  introduction  in  evidence  before 
said  jury  of  the  following  printed  matter: 

''The   Sharpies  Mechanical  Milker  is   quite 
different  from  others  which  give  the  teats  an  up- 
ward squeeze,  which  not  only  absolutely  prevents 
all  irritation  of  teats  and  udders  but  actually 
benefits   the   cows   and   improves   the   flow   of 
milk." 
Said  objection  was  made  upon  the  grounds  that 
said  printed  matter  was  incompetent,  irrelevant  and 
immaterial,  and  upon  the  ground  that  the  present 
cause  was  a  case  of  a  written  warranty;  said  objec- 
tion was  then  and  there  overruled  by  said  Court  and 
said  printed  matter  was  then  and     [347]     there  re- 
ceived and  read  in  evidence  to  said  jury,  to  which 
ruling  and  action  of  said  Court,  said  defendant  then 
and  there  duly  excepted ;  and  said  defendant  now  as- 
signs said  ruling  as  error. 

XVIII. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  introduction  in  evidence  before 
said  jury  of  the  following  printed  matter : 

"Q.  Is  it  safe  to  milk  high-grade  cows  with 
the  Milker  t  A.  This  question  has  already 
been  answered  pretty  thoroughly.     The  high- 
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grade  cow  is  much  safer  when  milked  by  the 
Sharpies  Milker  than  when  milked  by  hired 
help,  and  just  as  safe  as  when  milked  by  the 
owner  himself. 

'^A.  Does  it  not  have  a  harmful  effect  on  some 
cows?  A.  From  our  knowledge  of  what  the 
milking  machine  has  accomplished  on  the  80,000 
cows  upon  which  it  is  used  daily,  we  know  that 
the  Sharpies  Milker  has  a  tendency  to  increase 
the  production  of  milk.  Of  some  cows  it  does 
not  seem  to  increase  the  production,  of  others  it 
increases  it  anywhere  up  to  10%. 

"If  the  hand  milkers  have  been  poor,  the 
Sharpies  Milker  practically  always  shows  an  in- 
crease in  milk  production.  The  reason  for  this 
is  that  the  'upward  squeeze'  keeps  the  teats  in 
perfect  condition.  The  cows  are  milked  with  an 
even  and  regular  motion  studied  by  us  and  made 
correct.  If  the  hand  milkers  were  very  good  it 
is  probable  that  the  machine  will  not  be  able  to 
improve  upon  them ;  otherwise,  the  probabilities 
are  that  it  will.  We  know  positively  that  the 
Sharpies  Milker  never  has  an  ill-effect  upon  the 
cows,  provided  the  machine  is  kept  in  reasonable 
[348]  order,  and  we  keep  enough  experts  out 
on  the  territory  to  see  that  all  dairymen  do  keep 
their  machines  in  good  order. 

''There  is  not  the  least  tendency  to  dry  up  fhe 

cows  prematurely  nor  have  any  other  harmful 

effect." 

Said  objection  was  made  upon  the  grounds  that 

said  printed  matter  was  incompetent,  irrelevant  and 
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immaterial,  and  upon  the  ground  that  the  present 
cause  was  a  case  of  a  written  warranty;  said  objec- 
tion was  then  and  there  overruled  by  said  Court  and 
said  printed  matter  was  then  and  there  received  and 
read  in  evidence  to  said  jury,  to  which  ruling  and  ac- 
tion of  said  Court  said  defendant  then  and  there  duly 
excepted ;  and  said  defendant  now  assigns  said  ruling 
as  error. 

XIX. 
Said  Court  erred  in  receiving,  and  in  denying  the 
motion  of  said  defendant  to  strike  out,  the  following 
answer  and  statement  of  said  plaintiff  during  his 
direct  examination,  to  wit : 

^'They  was  to  send  this   demonstrator   there 
once  a  month  to  go  through  my  herd  and  see  if 
everything  was  working  all  right. ' ' 
Said  motion  to   strike  out  was  made  upon  the 
grounds  that  the  statement  of  the  witness  as  to  the 
duties  on  the  part  of  said  defendant,  was  incompe- 
tent ;  said  statement  and  answer  of  said  witness  was 
then  and  there  received  and  given  in  evidence  to  said 
jury,  to  which  ruling  and  action  of  said  Court  said 
defendant  then  and  there  duly  excepted ;  and  said  de- 
fendant now  assigns  said  ruling  as  error.     [349] 

XX. 
Said  Court  erred  in  receiving,  and  in  denying  the 
motion  of  said  defendant  to  strike  out,  the  following 
testimony  as  given  by  said  plaintiff  during  his  direct 
examination  as  set  forth  in  defendant's  bill  of  excep- 
tions, exception  Number  5,  as  follows : 

*'The  WITNESS.— I  can't  well  state  what  he 
did  without  I  tell  you  what  passed  between  us. 
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Briggs,  he  wanted  to  start  the  machine  again, 
and  I  would  not  agree  to  it. 

Mr.  PARKE. — We  move  to  strike  that  out,  as 
to  what  Briggs  wanted  to  do. ' ' 
Said  motion  to  strike  out  w^as  then  and  there  de- 
nied by  the  Court,  to  which  ruling  said  defendant, 
Sharpies  Separator  Company,  a  corporation,  then 
and  there  duly  excepted,  and  now  assigns  said  ruling 
as  error. 

XXI. 
Said  Court  erred  in  overruling  defendant's  objec- 
tion to  the  following  testimony  as  set  forth  in  de- 
fendant's bill  of  exceptions.  Exception  Number  6,  as 
follows : 

*^The  WITNESS.— I  finally  agreed  that  if 
they  would  take  charge  of  the  machine  on  thirty 
cows — 

Mr.  PARKE.— If  the  Court  please,  we  object 
to  any  agreements  entered  into  by  and  between 
Skinner  and  Mr.  Briggs,  or  anything  in  the  na- 
ture of  a  warranty;  this  machine  was  sold  on  a 
written  warranty.     Briggs  had  no  authority  to 
contract." 
Said  objection  was  then  and  there  overruled  by 
the  Court,  to  which  ruling  said  defendant.  Sharpies 
Separator  Company  then  and  there  duly  excepted, 
and  now  assigns  said  ruling  as  error.    Thereupon  the 
witness  testified  as     [350]     follows : 

**The  WITNESS. — Briggs  wanted  to  start 
the  machine :  I  told  him  I  would  not  let  him  do 
ft;  that  was  first;  he  then  came  back  again;  he 
and  I  went  to  Mr.  Edgar  Bros,  and  we  came  to 
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an  agreement;  and  we  came  to  an  agreement; 
that  is  the  writing  I  entered  into ;  my  signature 
is  at  the  bottom  there ;  that  is  my  signature ;  this 
H.  S.  King  is  Mr.  Edgar  Bros,  man — I  desired  a 
witness ;  but  for  my  receiving  this  written  paper 
I  would  not  have  allowed  Reed  to  re-start  the 
machine. ' ' 

XXII. 
Said  Court  erred  in  permitting  the  plaintiff  to 
amend  his  complaint,  as  set  forth  in  defendant's  bill 
of  exceptions,  Exception  Number  7,  as  follows : 

"The  COURT. — You  may  amend  your  com- 
plaint, if  you  wish  to.  The  objection  is  over- 
ruled. 

Mr,  PARKE. — Note  an  exception." 
To  which  ruling  said  defendant,   said  Sharpies 
Separator  Company,  then  and  there  duly  excepted, 
and  now  assigns  said  ruling  as  error. 

XXIII. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed  to 
the  plaintiff  during  his  direct  examination,  as  set 
forth  in  defendant's  bill  of  exceptions.  Exception 
Number  8,  as  follows : 

"Q.  Did  you  suffer  any  loss  as  the  result  of 
the  operation  of  this  milker  upon  your  herd  in 
the  quantity  or  amount  of  milk  or  butter  idX  you 
received  from  that  herd!" 
Said  objection  was  made  upon  the  ground  that  said 
[3.51]     question  called  for  a  conclusion  of  the  wit- 
ness.    Said  objection  was  overruled  by  said  Court,  to 
which  ruling  said  defendant  then  and  there  noted  an 
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exception,  and  now  assigns  said   ruling  as  error. 
Thereupon,  the  witness  testified  as  follows : 
''I  did." 

XXIV. 
Said  Court  erred  in  denying  defendant's  motion 
to  strike  out  testimony  as  set  forth  in  defendant's  bill 
of  exceptions.  Exception  Number  9,  which  said  mo- 
tion is  as  follows : 

*^Mr.    PARKE.— The     Sharpies     Separator 

Company,  a  corporation,  moves  to  strike  out  all 

of  the  testimony  of  the  witness  on  the  value  of 

the  milk,  as  stating  a  mere  conclusion. ' ' 

Said  motion  was  then  and  there  denied  by  the 

Court,   to   which   ruling   said   defendant,   Sharpies 

Separator  Company,  a  corporation,  then  and  there 

duly  excepted,  and  now  assigns  said  ruling  as  error. 

Said  testimony  so  retained  was  as  follows: 

**The  WITNESS.— The  milk  that  I  lost  by 
reason  of  this  amounts,  I  think,  to  $1500 — the 
value  of  it." 

XXV. 
Said  Court  erred  in  permitting  said  plaintiff  to  file 
an  amendment  to  his  amended  complaint,  as  to  dam- 
ages, as  set  forth  in  defendant's  bill  of  exceptions. 
Exception  Number  10. 

Said  defendant  objected  to  the  filing  of  said 
amendment  on  the  ground  that  it  attempts  to  set  out 
elements  of  damage  not  set  out  in  the  original  com- 
plaint, or  in  the  [352]  bill  of  particulars  fur- 
nished by  the  plaintiff ;  and  upon  the  ground  that  this 
defendant  has  had  no  opportunity  of  investigating 
the  question  of  damage  set  out  in  the  amendment; 
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and  that  at  this  time  the  plaintiff  should  not  be  per- 
mitted to  insert  other  and  different  claims  for  dam- 
ages than  those  covered  by  his  original  bill  of  par- 
ticulars and  complaint. 

Said  objection  was  then  and  there  overruled,  by 
said  Court,  and  said  amendment  permitted,  to  which 
ruling  and  action  of  said  Court,  said  defendant  then 
and  there  duly  excepted  and  now  assigns  said  ruling 
as  error. 

XXVI. 
Said  Court  erred  in  overruling  defendant's  objec- 
tion to  the  testimony  as  set  forth  in  defendant's  bill 
of  exceptions,  Exception  Number  11,  as  follows : 

**The  COURT.— Q.  Did  you  consent  to  its 
being  used  on  your  cows  by  reason  of  what 
Briggs  induced  you  to  do  ? 

Mr.    PARKE.— I    dislike    to    object   to    the 

Court's  questions  but  we  object  to  the  question 

as  to  the  conditions  under  which  he  started  the 

use  of  the  machine. ' ' 

Said  objection  was  then  and  there  overruled  by 

the   Court,  to  which   ruling   said   defendant,   said 

Sharpies  Separator  Company,  then  and  there  duly 

excepted,   and  now  assigns   said  ruling  as   error. 

Thereupon  the  witness  testified  as  follows : 

''The  WITNESS.— Yes,  sir.  In  October  the 
machine  was  used  practically  two  months,  and  a 
man  by  the  name  of  Reed  operated  it.  I  did  not 
employ  Reed.  Mr.  Reed  came  and  took  charge 
of  the  machine  on  a  string  of  cows.  Mr.  Reed 
and  [353]  Mr.  Briggs  were  there  when  the 
machine   started,  and  they  selected  their  cows 
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that  had  not  been  injured,  young  cows,  and  then 
selected  a  herd  that  they  thought  the  machine 
would  milk.  I  don't  know  that  they  thought 
that.  At  least,  they  picked  such  cows  as  they 
wanted.  I  had  nothing  to  do  with  it.  I  told 
them  to  pick  the  herd  and  get  just  such  cows  as 
they  wanted.  I  had  nothing  to  do  with  selecting 
the  cows.  The  machine  had  gotten  dirty.  They 
took  those  things  and  boiled  them,  and  put  in 
new  rubbers,  and  started  them  up  on  those  thirty 
cows.  Mr.  Reed  had  absolute  control  of  it.  I 
had  nothing  to  do  with  it  at  all.  It  had  not  been 
there  but  just  a  little  but,  and  a  cow  came  into 
the  corral  with  one  of  those  bad  quarters.  I  had 
cows  that  had  not  been  milked  with  the  milker 
in  that  herd.  There  were  two  strings.  Some 
of  those  cows  had  had  a  milker  on  them  in  June 
and  July.  I  had  cows  that  this  milker  was  not 
put  on  at  any  time.  It  is  a  hard  question  to  an- 
swer, how  many.  I  had  some  young  cows.  No 
cows  got  diseased  that  were  not  milked  with  the 
milker.  Up  to  July  they  milked  all  the  cows 
with  the  milker.  I  had  some  cows  that  came  in 
after  that  that  were  not  milked  with  the  milker, 
but  they  selected  some  of  those  cow^s  that  had 
come  in,  young  cows,  and  put  the  machine  on 
them  in  October  and  November.  After  October 
seven  of  the  cows  were  hurt  and  some  of  them 
injured.  I  only  claim  those  absolutely  ruined 
for  dairy  purposes.  Some  of  them  were  injured 
that  I  put  in  no  claim  for.  And  as  to  the  value 
of  those  cows  what  I  say  were  ruined,  I  would 
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have  to  get  my  instructions  out  again  to  segre- 
gate those  different  cows. ' '     [354] 
XXVII. 
Said  Court  erred  in  overruling  defendant's  objec- 
tion to  the  testimony  as  set  forth  in  defendant's  bill 
of  exceptions,  exception  Number  12,  as  follows : 

^'Mr.  SWING.— Q.  With  reference  to  the 
guarantee  which  he  gave  you,  or  purported  to 
give  you  at  the  time  he  consented  to  restarting 
the  milker,  I  will  ask  you  if  at  any  time  since 
you  have  ever  received  any  notice  or  intimation 
from  the  company  that  that  was  not  a  valid  con- 
tract or  guarantee  ? 

Mr.  PABKE. — We  object  to  the  question — 
that  a  guarantee  was  given  by  Briggs;  and  if 
that  alleged  contract  was  not  binding  upon  the 
company,   it   would   not   make   any   difference 
whether  they  ever  repudiated  it  or  not,  if  there 
was  no  consideration  therefor." 
Said  objection  was  then  and  there  overruled  by 
said  Court,  to  which  ruling  of  the  Court  the  defend- 
ant, said  Sharpies  Separator  Company,  a  corpora- 
tion, then  and  there  duly  excepted,  and  now^  assigns 
said  ruling  as  error.     Thereupon  the  witness  testi- 
fied as  follows : 

^'The  WITNESS.— They  did  not  notify  me." 
XXVII. 
Said  Court  erred  in  overruling  defendant's  objec- 
tion to  the  testimony  set  forth  in  defendant 's  bill  of 
exceptions,  exception  Number  13,  as  follows ; 

''The  COURT.— Did  they  ever  notify  you  that 
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Briggs  was  not  their  agent  and  had  no  authority 
to  do  what  he  did  do  ^ 

Mr.    PARKE. — We   object   to   the   question 
upon  all  of  the  grounds  heretofore  stated." 
Said  grounds  are  stated  in  assignment  of  error 
number  XXVII.     [355] 

Said  objection  was  then  and  there  overruled  by 
the   Court,   to   which   ruling   said   defendant,   said 
Sharpies  Separator  Company,  then  and  there  duly 
excepted,   and  now   assigns   said   ruling   as   error. 
Thereupon  the  witness  testified  as  follows: 
*'The  WITNESS.— No,  sir." 
XXIX. 
Said  Court  erred  in  receiving,  and  in  refusing  to 
strike  out  the  answer  of  the  witness  "No,  sir"  to  the 
question,  "Did  they  ever  notify  you  that  Briggs  was 
not  their  agent  and  had  no  authority  to  do  what  he 
did  do  during  the  direct  examination  of  said  plain- 
tiff," as  set  forth  in  defendant's  bill  of  exceptions, 
Exception  Number  14. 

Said  motion  was  made  upon  the  grounds  that  no 
alleged  contract  by  Briggs  was  binding  upon  the 
company,  and  that  it  would  not  make  any  difference 
whether  the  company  repudiated  it  or  not  if  there 
was  no  consideration  therefor. 

Said  motion  to  strike  out  was  then  and  there  de- 
nied by  said  Court,  to  which  ruling  said  defendant 
then  and  there  duly  excepted,  and  now  assigns  said 
ruling  as  error. 

XXX. 
Said  Court  erred  in  overruling  defendant's  objec- 
tion to  the  testimony  set  forth  in  defendant's  bill  of 
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exceptions,  Exception  Number  14-A,  as  follows: 

*'Mr.    SWING.— Q.  At   the   time   Albert   J. 
Eeed  quit,  if  he  did,  on  December  20th,  state 
what,  if  anything,  he  said  at  the  time  he  quit  % 
A.  When  Mr.  Reed  quit?     [356] 
Q.  Yes. 
Mr.  PARKE. — We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  there  is  no  evidence 
before  the  Court  of  any  kind,  nature  or  description, 
that  Reed  was  the  agent  of  the  Sharpies  Separator 
Company.  *' 

Said  objection  was  then  and  there  overruled  by 
the  Court,  to  which  ruling  said  defendant,  said 
Sharpies  Separator  Company,  then  and  there  duly 
excepted,  and  now  assigns  said  ruling  as  error. 
Thereupon  the  witness  testified  as  follows : 

''The  WITNESS.— The  first  intimation  that  I 
had  that  Mr.  Reed  was  going  to  quit,  I  walked 
into  the  corral,  and  there  was  one  of  the  cows 
showed  she  was  not  feeling  good,  and  I  was  in 
a  hurry  and  was  going  to  the  ranch,  and  I  said, 
'Mr.  Reed,  is  that  cow  sick?'  He  said,  'Look 
at  her  bag.'  And  I  just  stopped,  and  it  was  a 
heifer,  and  the  bag  was  all  swollen  up.  And  I 
didn't  say  a  word,  and  Mr.  Reed  didn't,  for  a  half 
a  minute,  and  then  Mr.  Reed  said,  'Skinner,  I  am 
going  to  quit.  I  have  ruined  the  last  cow  with 
this  machine  that  I  expect  to  ruin.'  He  quit, 
and  I  took  him  to  town,  and  after  he  got  to  town, 
the  first  thing  he  did,  he  went  in  and  talked 
to   Mr.   Edgar.    He   made,  in  my  presence,  a 
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statement  to  Mr.  Edgar  regarding  his  ability  or 
inability  to  run  the  machine. 
XXXI. 
Said  Court  erred  in  overruling  defendant's  objec- 
tion to  the  testimony  set  forth  in  defendant's  bill  of 
exceptions,  Exception  Number  15,  as  follows: 

''The  WITNESS.— (Continuing.)  Reed  quit. 
After  he  went  to  town  he  sent  Mr  Frank  a  tele- 
gram. I  saw  the  telegram  written.  It  was 
written  by  Mr.  Reed. 

Q.  Do  you  know  his  handwriting,  or  are  you 
able  to  [357]  identify  that?  (Handing  a 
paper  to  the  witness.) 

A.  It  is  very  much  like  it;  I  believe  it  is. 
Mr.  SWING. — We  offer  now  in  evidence  the 
copy  written  by  Reed,  which  is  attached  to  this 
deposition,  which  Reed  testified  is  his  handwrit- 
ing, and  which  he  wrote,  and  also  the  original 
furnished  by  the  company,  which  is  word  for 
word  like  this.     I  offer  the  two. 

Mr.  PARKE. — We  object  to  that  as  incompe- 
tent, irrelevant  and  immaterial,  and  further  that 
no  evidence  is  before  the  Court  that  Reed  was  an 
agent  for  the  Sharpies  Separator  Company,  or 
any  other  employee  at  this  time." 
Said  objection  was  then  and  there  overruled  by 
said  Court,  to  which  said  ruling  said  defendant, 
Sharpies  Separator  Company,  then  and  there  duly 
excepted,  and  now  assigns  the  same  as  error.     There- 
upon said  copy  and  original  was  received  and  read  in 
evidence  to  the  jury  as  follows: 

''Mr.  SWING.— I  will  read  this  to  the  jury: 
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'El  Centro,  California,  December  18,  1914, 
Sharpies  Separator  Company,  420  Mission 
Street,  San  Francisco.  Have  done  everything 
possible.  Serious  trouble  started  again.  Tak- 
ing too  big  risk  to  continue  use  of  machine.  We 
have  discussed  every  possible  phase  of  situation, 
to  quit  milking  safest  way,  or  we  will  have  too 
big  a  loss  according  to  our  agreement.  Will 
await  instructions  here.  Wire  at  once.  Albert 
J.  Reed.'  '' 

XXXII. 
Said  Court  erred  in  overruling  defendant's  objec- 
tion to  the  testimony  set  forth  in  defendant's  bill  of 
exceptions,  Exception  Number  16,  as  follows: 

''Mr.  SWING.— Was  it  started  before  or  after 
that  [3583  written  paper  was  signed  by  Mr. 
Briggs  % 

Mr.  PARKE.— We  object  to  that.     There  is 
no  evidence  of  a  written  contract  of  any  kind. 
The  COURT.— Objection  overruled. 
Mr.  PARKE.— Note  an  exception." 
Said  defendant,  said  Sharpies  Separator  Company, 
a  corporation,  now  assigns  said  ruling  as   error. 
Thereupon  the  witness  testified  as  follows : 

"The  WITNESS.— After.  Briggs  was  there 
for  one  milking,  after  Reed  came,  and  then  a 
time  or  two  after;  Briggs  helped  Reed  to  ster- 
ilize everything  and  get  it  milking.  Reed  oper- 
ated it  from  October  imtil  just  after  Christmas, 
and  while  the  machine  was  being  operated  some- 
thing like  seven  or  eight  cases,  I  think,  of  swol- 
len quarters  developed.     During  that  time  no 
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new  cases  of  swollen  quarters  developed  among 
the  two  strings  that  were  being  milked  by  him. 
As  to  what  cows  Briggs  and  Reed  put  the  milker 
on  when  they  started  on  October  20th,  they  se- 
lected a  string  of  good  cows.  I  think  they  were 
mostly  young  cows  that  had  not  been  used  on 
the  milking  machine  before.  Some  of  the  cows 
had  had  their  first  calves;  I  don't  know  how 
many.  As  to  what  was  the  occasion  of  Reed's 
quitting  on  December  20th,  why,  when  he  came 
into  the  kitchen — he  always  came  into  the 
kitchen  where  I  was — when  he  came  in,  he  said 
he  wasn't  going  to  put  the  milker  on  another 
cow;  and  I  wanted  to  know  why,  and  the  words 
•;  that  he  used  was  that  he  had  ruined  the  last 
cow  for  use  with  a  milking  machine  that  he  was 
going  to." 

Said  Court  erred  in  overruling  the  objection  of  said 
[359]  defendant  to  the  following  question  asked  of 
said  plaintiff  when  recalled  as  a  witness  in  his  own 
behalf  for  further  redirect  examination,  as  set  forth 
in  defendant's  bill  of  exceptions,  Exception  Number 
17,  as  follows : 

"Q.  At  the  time,  Mr.  Skinner,  you  purchased 
the  three  units  from  Mr.  Hickson  representing 
the  Sharpies  Separator  Company,  what,  if  any- 
thing, was  said  by  him  as  to  the  manner  or  way 
you  could  purchase  another  imit  if  you  so  de- 
sired?" 
Said  objection  was  made  upon  the  grounds  that 
said  question  was  incompetent,  irrelevent  and  imma- 
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terial  and  also  sought  to  develop  matters  already  tes- 
tified to. 

Said  objection  was  overruled  by  said  Court,  to 
which  ruling  of  said  Court  said  defendant  then  and 
there  duly  excepted  and  now  assigns  said  ruling  as 
error. 
Thereupon  the  witness  testified  as  follows : 

"A.  Why,  Mr.  Hickson  was  there,  with  Mr. 
Edgar's  man,  and  he  told  me  any  time  I  wanted 
another  unit  I  could  either  order  it  through 
them  or  notify  Mr.  Edgar,  and  they  would  get 
the  unit  for  me." 

XXXIV. 
The  Court  erred  in  denying  defendant's  motion,  as 
set  forth  in  defendant's  bill  of  exceptions,  Exception 
Number  18,  as  follows: 

"Thereupon  the  defendant.  Sharpies  Separa- 
tor Company,  made  the  following  motion: 

*'We  desire  to  move  for  a  nonsuit,  on  the 
ground  that  it  appears  from  the  evidence  that 
the  damage,  if  any,  suffered,  even  under  the  tes- 
timony of  the  plaintiff,  was  for  the  indiscrimi- 
nate use  of  the  four  units,  and  it  further  appear- 
ing from  the  evidence  that  one  unit  was  pur- 
chased [360]  from  Edgar  Brothers,  and  three 
from  the  Sharpies  Separator  Company,  and  no 
evidence  having  been  introduced,  and  no  basis 
given  upon  which  the  jury  or  the  Court  could 
arrive  at  the  damage,  if  any,  which  ensued  from 
the  three  units  purchased  from  the  defendant, 
Sharpies  Separator  Company,  or  the  damage 
which  resulted  from  the  unit  purchased  by  the 
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plaintiff  from  Edgar  Brothers  Company.  Upon 
the  further  ground  that  the  testimony  as  offered 
by  the  plaintiff  is  not  sufficient  to  support  a  ver- 
dict in  his  favor,  there  being  no  shov^ing  that  the 
milking  machine  caused  any  damage  to  the 
cows.' 

The  COURT. — I  will  overrule  your  motion. 
Exception  granted." 
And  said    defendant,    said    Sharpies    Separator 
Company,  a  corporation,  now  assigns  said  ruhng  as 
error. 

XXXV. 
'Said  Court  erred  in  sustaining  the  plaintiff's  ob- 
jection to  defendant's  testimony,  as  set  forth  in  de- 
fendant's bill  of  exceptions,  Exception  Number  19,  as 
follows : 

**The  WITNESS.— I  have  seen  a  Sharpies' 
milking  machine,  and  have  seen  them  in  opera- 
tion. I  have  examined  the  udder  of  cows  upon 
which  the  Sharpies  milking  machine  was  being 
used.  The  last  place  I  examined  was  at  West- 
chester, at  a  dairy  that  is  run  at  the  experimen- 
tal farm  of  the  Sharpies  Separator  Company. 
I  was  in  Philadelphia  this  summer  and  went 
down  there.  I  am  not  in  the  employ  of  the 
Sharpies  Separator  Company.  I  simply  went 
there  to  observe  it. 

Q.  State  what  you  observed  in  the  condition 
of  the  udders  of  those  cows.     [361] 

Mr.  SWING. — We  object  to  the  question  on 
the  ground  that  the  evidence  as  to  how  other 
machines  worked  is  not  admissible  to  show  com- 
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pliance  with  the  warranty;  and  we  object  to  the 
question  on  the  ground  as  incompetent,  irrele- 
vant and  immaterial,  how  some  other  machine 
worked,  and  on  the  additional  ground  that  no 
foundation  has  been  laid. 

The  COURT. — ^I  will  sustain  the  objection  as 
to  the  cows  at  Westchester,  Pennsylvania. 
Mr.  PARKE. — Note  an  exception." 
And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 
The  following  is  the  substance  of  the  evidence  re- 
jected: 

*'The  udders  of  those  cow^s  were  in  perfectly 
good  condition,  and  free  from  disease  and  injury 
of  any  kind." 

XXXVI. 
Said  Court  erred  in  sustaining  plaintiff's  objection 
to  the  defendant's  testimony,  as  set  forth  in  defend- 
ant's bill  of  exceptions,  Exception  Number  20,  as 
follows: 

*'Q.  State  whether  or  not  during  the  year  1914 
milk  or  any  other  dairy  products  from  the  Im- 
perial Valley  were  permitted  in  the  city  of  Los 
Angeles  to  be  shipped  here  for  consumption 
in  Los  Angeles  City. 

Mr.  SWING. — ^Objected  to  as  incompetent, 

irrelevant  and  immaterial. ' ' 

Said  objection  was  then  and  there  sustained  by 

said   Court,   to   which  ruling   the   defendant   said 

Sharpies  Separator  Company,  then  and  there  duly 

excepted,  and  now  assigns  said  ruUng  as  error. 
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The  following  is  the  substance  of  the  evidence  re- 
[362]     jected:"No,  sir." 

xxxvn. 

Said  Court  erred  in  overruling  defendant's  objec- 
tion to  the  following  question  addressed  on  cross- 
examination  to  the  witness  Dr.  George  H.  Hart,  as 
set  forth  in  defendant's  bill  of  exceptions,  Exception 
Number  21,  as  follows : 

**Q.  Doctor,  assuming  that  the  plaintiff  in  this 
case,  in  February,  1914,  had  a  healthy  herd  of 
some  90  dairy  cows,  all  of  which  had  been  en- 
tirely free  from  garget  since  the  herd  had  been 
collected,  that  plaintiff  then  bought  a  Sharpies 
mechanical  milker,  which  was  installed  by  an 
expert  operator,  furnished  by  the  defendant  com- 
pany, who  after  installing  the  machine,  in- 
structed plaintiff*,  his  son  and  hired  man,  in  the 
care  and  operation  of  the  milker  and  remained 
with  plaintiff  until  he  pronounced  the  machine 
properly  installed  and  adjusted  and  plaintiff  and 
t  his  milkers  proficient  in  the  operation  of  the 
machine ;  that  thereafter  the  machine  was  cared 
for  and  operated  by  the  persons  who  had  re- 
ceived instructions  as  aforesaid,  and  was  cared 
for  and  operated  in  accordance  with  the  instruc- 
tions furnished  by  the  defendant  company;  that 
after  the  milking  machine  had  been  so  used  on 
plaintiff's  cows  for  about  thirty  days,  said  cows 
began  developing  swollen  quarters;  that  the 
cows  showing  swollen  quarters  were  promptly 
'  taken  off  of  the  milker  and  thereafter  milked 
by   hand,   following   w^hich   hand  milking  the 
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swelling  rapidly  disappeared  and  did  not  re- 
appear in  the  affected  quarters,  or  in  any  other 
quarter  of  that  cow,  so  long  as  she  was  milked 
by  hand,  or  in  the  udders  of  any  other  cow  in 
the  herd,  being  milked  my  hand;  that  the  cows 
[363]  which  were  being  milked  by  hand  were 
subjected  to  the  same  conditions  of  feed,  water, 
quarters,  exposure,  surroundings,  and  handling 
as  were  the  cows  being  milked  by  the  milker, 
i.  e.,  all  the  cows  whether  milked  by  the  milker 
or  by  hand,  were  subjected  at  all  times  to  the 
same  identical  conditions  and  surroundings, 
with  the  one  exception,  that  one  part  were  being 
milked  by  the  milker  and  the  other  part  were 
being  milked  by  hand,  that  notwithstanding 
which  the  cows  which  were  being  milked  by  the 
milker  continued  to  develop  swollen  quarters  so 
long  as  the  milker  remained  in  operation  upon 
them,  while  in  those  being  milked  by  hand  the 
existing  swelling  rapidly  disappeared  and  did 
not  reappear  so  long  as  they  were  milked  by 
hand;  that  on  the  25th  day  of  June,  1914,  the 
defendant,  the  Sharpies  Separator  Company, 
sent  its  expert  operator  to  plaintiff's  ranch  and 
he  took  charge  of  all  the  plaintiff's  cows  and  of 
the  milking  machine  and  after  thoroughly  disin- 
fecting the  machine  and  the  premises,  began 
milking  all  of  the  plaintiff's  cows  with  the 
milker,  including  those  cows  which  had  thereto- 
fore had  swollen  quarters;  that  in  a  very  short 
time  the  swellings  reappeared  in  the  cows  which 
had  theretofore  had  it,  in  an  aggravated  form, 
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which  became  so  intense  in  the  case  of  about  17 
cows,  as  to  stop  the  passage  of  milk  from  the 
udders ;  that  said  expert  operator  stopped  oper- 
ating the  machine  about  July  7th,  1914,  and  the 
milker  was  not  again  operated  until  about  Oc- 
tober 20,  1914;  that  in  said  interval  all  the  cows 
were  milked  by  hand  and  during  that  time  no 
new  cases  of  swollen  quarters  appeared;  that  on 
October  20, 1914,  the  milker  was  again  begun  by 
the  same  expert  operator,  who  had  operated 
from  June  25th  to  July  7th,  and  he  continued 
operating  it  [364]  on  about  30  cows  up  until 
December  20,  1914;  that  the  cows  on  which  said 
milker  was  so  operated  were  cows  selected  by 
said  operator  and  which  had  not  theretofore 
shown  any  udder  trouble;  that  during  those 
two  months,  between  8  and  12  of  the  cows  being 
milked  by  the  milker  developed  swollen  quar- 
ters, that  of  the  60  odd  remaining  cows  of  the 
herd  being  milked  during  the  same  period  by 
hand,  developed  no  new  cases  of  swollen  quar- 
ters; that  the  cows  which  were  being  milked  by 
the  milker  and  the  cows  that  were  being  milked 
by  hand  during  said  period,  were  subjected  at 
all  times  to  the  same  identical  conditions  and 
surroundings  with  the  one  exception,  that  the 
one  part  were  being  milked  by  the  milker  and 
the  other  part  were  being  milked  by  hand;  that 
said  expert  operator  stopped  operating  the  same 
machine  on  December  20, 1914,  and  the  same  has 
not  since  been  operated  on  any  of  plaintiff's 
cows;  that  plaintiff  has  never  had  any  such  case 
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or  any  similar  case  of  swollen  quarters  in  his 
herd  before  beginning  the  use  of  the  milker  and 
there  has  been  no  case  of  swollen  quarters  in  his 
herd  since  the  milking  machine  quit,  would  you 
say,  under  those  circumstances,  that  the  condi- 
tion  referred   to   in   the   question,   the   udder 
trouble  of  Skinner's  cows,  was  caused  by  bac- 
teria in  the  first  place,  or  by  some  injury  from 
the  milking  machine  ? ' ' 
Said  objection  was  made  upon  the  ground  that  said 
question  was  incompetent,  irrelevant  and  immate- 
rial, and  that  it  assumed  conditions  not  pertinent 
and  not  in  evidence. 

Said  objection  was  overruled  by  said  Court  and 
said  defendant  then  and  there  excepted  to  said  rul- 
ing and  now  assigns  said  ruling  as  error. 

Thereupon  the  witness  testified  as  follows :     [365] 
"A.  Just  what  is  the  question, — whether  the 
trouble  was  caused  by  the  milking  machine,  or 
whether  it  was  caused  by  bacteria  ? 

Mr.  SWINGr. — ^Yes,  sir;  in  the  condition  stated 
by  my  question. 

A.  The  ultimate  trouble  was  due  to  bacteria. 
The  primary  cause  in  this  case,  there  being  only 
part  of  the  animals  that  were  milked  by  the  milk- 
ing machine  that  were  affected — is  not  that  what 
your  question  said? 

The  COURT.— That  is  what  he  states  in  his 
question. 

The  WITNESS.— (Continuing.)  That  in  this 
case  the  milking  machine  could  have  provided  a 
condition  in  the  udder  in  this  percentage  of  ani- 
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mals  which  may  have  been  easy  milkers  or  hard 
milkers,  and  as  the  rules  of  the  company  show, 
should  be  handled  under  slightly  different  condi- 
tions, but  they  may  not  have  been  so  handled, 
or  they  may  have  been  so  handled,  but  never- 
theless the  milking  machine  may  have,  under 
those  conditions,  produced  a  favorable  field  for 
these   bacteria   to   multiply.     They   may  have 
caused  some  kind  of  an  injury,  or  some  kind  of 
a  reduction  of  those  tissues  through  the  resist- 
ances which  they  ordinarily  have.     I  am  familiar 
with  the  instructions  furnished  by  the  Sharpies 
Separator  Company  for  the  operation  of  their 
machine.     I  do  not  remember  that  I  ever  found 
in  there  any  place  where  it  said  to  boil  the  teat 
cups;  it  mentions  putting  them  in  an  antiseptic 
solution,  lime." 

XXXVIII. 
Said  Court  erred  in  sustaining  plaintiff's  objec- 
tion to  defendant's  testimony  as  set  forth  in  defend- 
ant's bill  of  exceptions.  Exception  Number  22,  as 
follows : 

"The  COURT. — Now,  if  you  operate  this  ma- 
chine as  [366]  directed  in  this  book,  is  it  a 
successful  machine?        A.  Yes. 

Q.  Would  it  hurt  the  cow's  bag?        A.  No. 
Mr.  PARKE. — Now,  just  explain  on  what  you 
base  your  answer  to  the  question  asked  by  the 
Court. 

A.  When  the  machines  were  installed  in  our 
herd,  we  had  a  book  of  instructions^  and  we  fol- 
lowed it. 
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The  COURT.— I  don't  care  anything  about 
your  herd. 

A.  Well,  those  are  the  instructions. 
Mr.  PARKE.— Well,  if  the  Court  please,  I 
insist  that  the  witness  has  a  right  to  give  the  rea- 
sons upon  which  he  bases  his  answer,  whether 
or  not  the  machine  is  a  success.  He  says  it  is 
a  success,  and  he  has  a  right  to  give  the  reasons 
upon  which  he  bases  that  opinion. 

Mr.  SWING. — Our  objections  to  the  offer  as  it 
now  stands  are  that  it  does  not  include  any  offer 
to  show  that  the  conditions  under  which  this 
machine  was  operated  were  similar  or  identical 
with  those  under  which  the  machine  of  the  plain- 
tiff was  operated. 

The  COURT.— Objection  sustained. 
Mr.  PARKE. — Note  an  exception." 
And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 

XXXIX. 

Said  Court  erred  in  sustaining  plaintiff's  objection 

to  defendant's  testimony  as  set  forth  in  defendant's 

bill  of  exceptions,  Exception  Number  23,  as  follows; 

*'Q.  State  whether  or  not  you  got  as  much 

milk  from  a  dairy  herd  of  two  hundred  cows  at 

the  Shore  Acres  dairy  as     [367]     you  did  from 

hand  milking'? 

Mr.  SWING.— We  object  to  that;  it  is  in- 
competent, irrelevant  and  immaterial. 
The  COURT.— Objection  sustained. 
Mr.  PARKE. — Note  an  exception." 
And    said    defendant,    said    Sharpies    Separator 
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Company,  a  corporation,  now  assigns  said  ruling  as 
error. 

The  following  is  the  full  substance  of  the  evidence 
rejected: 

'^The  WITNESS.— A.  Yes,  sir.'' 
XL. 

Said  Court  erred  in  sustaining  the  objection  of 
said  plaintiff  to  the  offer  of  said  defendant  in  evi- 
dence of  the  contract  signed  by  Edgar  Bros.  Com- 
pany by  J.  H.  Edgar  and  marked  ''Defendant's  Ex- 
hibit^ No.  2"  herein  as  set  forth  in  said  Bill  of  Ex- 
ceptions, Exception  Number  24. 

To  the  ruling  of  said  Court  sustaining  said  objec- 
tion, said  defendant  then  and  there  duly  excepted, 
and  said  defendant  now  assigns  said  ruling  as  error. 

XLI. 

Said  Court  erred  in  sustaining  the  objection  of 
said  plaintiff  to  the  following  question  asked  upon 
the  direct  examination  of  the  witness  Albert  John 
Reed,  as  set  forth  in  defendant's  bill  of  exceptions. 
Exception  Number  25^  as  follows : 

"Q.  Were  they  the  same  kind  of  machines 
that  the  plaintiff  W.  W.  Skinner  was  using  near 
ElCentro?" 

Said  objection  was  based  upon  the  ground  that 
said  question  was  incompetent,  irrelevant  and  imma- 
terial and  called  for  the  conclusion  of  the  witness. 
[368] 

To  the  ruling  of  said  Court  sustaining  said  objec- 
tion, said  defendant  then  and  there  duly  excepted, 
and  now  assigns  said  ruling  as  error. 
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The  following  is  the  full  substance  of  the  evidence 
rejected : 

''The  WITNESS.— A.  Yes,  sir. 
XLII. 
Said  Court  erred  in  overruling  defendant's  objec- 
tion to  the  plaintiff's  testimony  as  set  forth  in  de- 
fendant's bill  of  exceptions,  Exception  Number  26, 
as  follows: 

''Mr.  SWINGr. — For  whom  did  you  install — 
for  whom  were  you  working  when  you  installed 
the  mechanical  milker  ? 

Mr.  PARKE. — We  object  to  that  question  on 
the  ground  it  is  not  proper  cross-examination, 
and  was  not  called  for  in  the  direct  examina- 
tion. 

The  COURT. — Objection  overruled. 
Mr.  PARKE. — Note  an  exception." 
And   said    defendant,    said    Sharpies    Separator 
Company,  a  corporation,  now  assigns  said  ruling  as 
error.     Thereupon  said  witness  testified  as  follows : 
"A.  I  was  working  for  the  Sharpies  Separa- 
tor Company." 

XLIII. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed 
to  the  witness  Albert  J.  Reed  on  cross-examination, 
as  set  forth  in  defendant's  bill  of  exceptions.  Excep- 
tion Number  27,  as  follows : 

"Q.  How  long  have  you  been  working  for 
them  approximately?"     [389] 
Said  question  was  objected  to  upon  the  ground 
that  it  was  not  proper  cross-examination,  and  was 
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not  called  for  in  the  direct  examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted, 
and  now  assigns  said  rulings  as  error.  Thereupon 
the  witness  testified  as  follows : 

**A.  I  started  to  work  for  them  on  the  first 
of  Jime,  1913,  and  continued  to  work  for  them 
until  January  15,  1915." 
XLIV. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed 
to  the  witness  Albert  J.  Reed  on  cross-examination 
as  set  forth  in  defendant's  bill  of  exceptions,  Excep- 
tion Number  28,  as  follows: 

**Q.  About   how  many   dairies   are   you  ac- 
quainted with  down  there?" 
Said  objection  was  based  upon  the  ground  that 
said  question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted, 
and  now  assigns  said  ruling  as  error.  Thereupon 
the  witness  testified  as  follows : 

"A.  I  am  acquainted  with  some  half  a  dozen 
down  there. ' ' 

XLV. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  question  addressed  to  said 
witness  Albert  J.  Reed  on  cross-examination^  as  set 
forth  in  said  defendant's  bill  of  exceptions.  Excep- 
tion Number  29,  as  follows :     [370] 

''Q.  Did  you  ever  warn  Skinner  not  to  use 
water  out  of  this  water  hole?" 
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Said  objection  was  based  upon  the  ground  that 
said  question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.  Thereupon  the 
witness  testified  as  follows : 

*'A.  When  I  went  down  in  Jime  and  July  I 
did." 

XLVI. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed 
to  the  witness  Albert  J.  Reed  on  cross-examination, 
as  set  forth  in  said  defendant's  bill  of  exceptions, 
Exception  Number  30,  as  follows : 
.  '*Q.  What  was  done?" 
Said  objection  was  based  upon  the  ground  that 
said  question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.  Thereupon  the 
witness  testified  as  follows: 

'*A.  Boiled  water  was  used  then;  he  followed 
my  suggestion." 

XL  VII. 
Said  Court  erred  in  overruling  said  defendant's 
objection  to  the  following  question  addressed  to 
said  witness  Albert  J.  Reed  on  cross-examination, 
as  set  forth  in  said  defendant's  bill  of  exceptions. 
Exception  Number  31,  as  follows:     [371] 

'*Q.  How   many   times   were   you   there,   at 
Skinner's  place?" 
Said  objection  was  based  upon  the  ground  that 
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said  question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.  Thereupon  the 
witness  testified  as  follows: 

"A.  Well,  I  have  been  there  a  dozen  times, 
off  and  on.  I  was  there  first  in  the  first  part  of 
February,  and  remained  for  twelve  or  fourteen 
days.  The  occasion  of  my  being  there  at  the 
time  was  to  install  a  mechanical  milker.  I  was 
next  there  in  the  latter  part  of  March,  or  the 
first  of  April." 

XLVIII. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed 
to  the  witness  Albert  J.  Reed  on  cross-examination, 
as  set  forth  in  said  defendant's  bill  of  exceptions. 
Exception  Number  32,  as  follows : 

"Q.  About  how  long  were  you  there  at  that 
time  " 
Said  objection  was  based  upon  the  ground  that 
said  question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.  Thereupon  the 
witness  testified  as  follows : 

**A.  Two  or  three  milkings." 
XLIX. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed 
to  the     [372]     witness  Albert  J.  Reed,  on  cross- 
examination,  as  set  forth  in  defendant's  bill  of  ex- 
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ceptions,  Exception  Number  33,  as  follows: 

*'Q.  What  was  the  occasion  of  your  being 
there  that  time?" 
Said  objection  was  based  upon  the  ground  that 
said  question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.     Thereupon  the 
witness  testified  as  follows : 
*'A.  Trouble." 

L. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed 
to  the  witness  Albert  J.  Reed  on  cross-examination, 
as  set  forth  in  said  defendant's  bill  of  exceptions, 
Exception  Number  34,  as  follows : 
'*Q.  What  was  the  trouble?" 
Said  objection  was  based  upon  the  ground  that 
said  question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.  Thereupon  the 
witness  testified  as  follows : 

**A.  Skinner's  trouble  with  his  cows." 
LI. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed 
to  the  witness  Albert  J.  Reed  on  cross-examination, 
as  set  forth  in  said  defendant's  bill  of  exceptions, 
Exception  Number  35,  as     [373]     follows: 

"Q.  What  was  the  occasion  of  your  being 
called  in?" 
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Said  objection  was  based  upon  the  ground  that 
said  question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.  Thereupon  the 
witness  testified  as  follows : 

''A.  I  was  the  expert  in  charge.*' 
LII. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed 
to  the  witness  Albert  J.  Reed  on  cross-examination, 
as  set  forth  in  said  defendant's  bill  of  exceptions, 
Exception  Number  36,  as  follows: 

**Q.  An  expert  in  charge  for  whom?" 
Said  objection  was  based  upon  the  ground  that 
said  question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.  Thereupon  the 
witness  testified  as  follows : 

"A.  Sharpies  Separator  Company." 
LIII. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed 
to  the  witness  Albert  J.  Reed  on  cross-examination, 
as  set  forth  in  said  defendant's  bill  of  exceptions, 
Exception  Number  37,  as  follows: 

**Q.  How  long  were  you  there  at  that  time?" 
[374] 
Said  objection  was  based  upon  the  ground  that 
said  question  was  not  proper  cross-examination. 
Said  Court  overruled  said  objection,  to  which  rul- 
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ing  said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.  Thereupon  the 
witness  testified  as  follows : 

^'A.  I  was  there  a  couple  of  days,  anyhow.'' 
LIV. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed 
to  the  witness  Albert  J.  Reed  on  cross-examination, 
as  set  forth  in  said  defendant's  bill  of  exceptions, 
Exception  Number  38,  as  follows : 

'*Q.  And  when  were  you  next  there,  if  you 
remember?" 
Said  objection  was  based  upon  the  ground  that 
said  question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.  Thereupon  the 
witness  testified  as  follows : 

*'A.  June  25th  to  July  7th." 
LV. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed 
to  the  witness  Albert  J.  Reed  on  cross-examination, 
as  set  forth  in  said  defendant's  bill  of  exceptions, 
Exception  Nmnber  39,  as  follows: 

*'Q.  What  was  the  occasion  of  your  being 
there  that  time?" 
Said  objection  was  based  upon  the  ground  that 
said   question   was   not   proper   cross-examination. 
[375] 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
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now  assigns  said  ruling  as  error.     Thereupon  the 
witness  testified  as  follows : 

**A.  Skinner  stopped  his  machine  and  I  was 
sent  for  to  restart  it." 
LVI. 
Said  Court  erred  in  receiving  in  evidence  and  in 
refusing  to  strike  out  the  following  answer  given  by 
said  witness  Albert  J.  Reed  to  the  question  : 

*'Q.  What  was  the  occasion  of  your  being 
there  at  that  time,"  addressed  to  said  witness 
on  cross-examination,  as  set  forth  in  said  de- 
fendant's bill  of  exceptions.  Exceptions  Num- 
bered 39  and  40  as  follows : 

**A.  Skinner  stopped  his  machine  and  I  was 
sent  for  to  restart  it." 
Said  motion  to  strike  out  was  then  and  there  de- 
nied by  said  Court,  to  which  ruling  said  defendant 
then  and  there  duly  excepted,  and  now  assigns  said 
ruling  as  error. 

LVII. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed 
to  the  witness  Albert  J.  Reed  on  cross-examination, 
as  set  forth  in  said  defendant's  bill  of  exceptions, 
Exception  Number  41,  as  follows : 

*'Q.  You  say  you  were  sent  to  Skinner's  place 
— by  whom  were  you  sent!" 
Said  objection  was  based  upon  the  ground  that 
said  question  was  not  proper  cross-examination. 

Said  Coui-t  overruled  said  objection,  to  which  rul- 
ing [376]  said  defendant  then  and  there  duly  ex- 
cepted, and  now  assigns  said  ruling  as  error.     There- 
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upon  the  witness  testified  as  follows : 

'*A.  The  Sharpies  Separator  Company." 
LVIII. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed 
to  the  witness  Albert  J.  Eeed  on  cross-examination, 
as  set  forth  in  said  defendant's  bill  of  exceptions, 
Exception  Number  42,  as  follows : 

*  *  Q.  When  next  were  you  there  ? ' ' 
Said  objection  was  based  upon  the  ground  that 
said  question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.  Thereupon  the 
witness  testified  as  follows: 

**A.  October  20th  to  December  20th." 
LIX. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed 
to  the  witness  Albert  J.  Eeed  on  cross-examination, 
as  set  forth  in  said  defendant's  bill  of  exceptions. 
Exception  Number  43,  as  follows : 

"Q.  What  was  the  occasion  of  your  being 
there  at  that  time?" 
Said  objection  was  based  upon  the  ground  that 
said  question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  [377]  said  ruling  as  error.  There- 
upon the  witness  testified  as  follows : 

**A.  To  take  charge  of  the  mechanical  milker. 
I  was  working  at  that  time  for  the  Sharpies 
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Separator  Company.     While  there  on  the  Skin- 
ner ranch  at  that  time  I  operated  the  milker." 

LX. 
Said  Court  erred  in  receiving  in  evidence,  over 
the  objection  of  said  defendant  that  the  same  was 
not  proper  cross-examination,  the  following  portion 
of  the  testimony  of  said  witness  Albert  J.  Reed  as 
given  on  cross-examination,  as  set  forth  in  said  de- 
fendant's bill  of  exceptions,  Exception  Number  44, 
as  follows : 

"A.  To  take  charge  of  the  mechanical  milker. 
I  was  working  at  that  time  for  the  Sharpies 
Separator  Company.     While  there  on  the  Skin- 
ner ranch  at  that  time,  I  operated  the  milker." 
Said        irt  overruled  said  objection  of  said  de- 
fentl..:;.,  to  w^hich  ruling  said  defendant  then  and 
the:e  duly  excepted,  and  now  assigns  the  same  as 
error. 

LXI. 
Said  Court  erred  in  receiving  in  evidence,  over 
the  objection  of  said  defendant  that  the  same  was 
not  proper  cross-examination,  the  following  portion 
of  the  testimony  of  said  witness  Albert  J.  Reed  as 
given  on  cross-examination^  as  set  forth  in  said  de- 
fendant's bill  of  exceptions,  Exception  Number  45, 
as  follows : 

"The  WITNESS.  —  (Continuing.)  Cows 
were  milked  by  hand  when  I  went  there  on  my 
second  visit;  there  were  two  or  three  that  had 
swollen  quarters,  that  were  being  milked  by 
hand.  On  my  third  visit,  some  half-dozen  cows, 
perhaps,     [378]     were  being  milked  by  hand. 
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When  I  got  there  in  June  they  were  all  being 
milked    by   hand.     They   had   quit   using   the 
milker  and  I  started  it  again. " 
Said  Court  overruled  said  objection  of  said  de- 
fendant, to  which  ruling  said  defendant  then  and 
there  duly  excepted,  and  now  assigns  the  same  as 
error. 

LXII. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed 
to  the  witness  Albert  J.  Reed  on  cross-examination, 
as  set  forth  in  said  defendant's  bill  of  exceptions, 
Exception  Number  46,  as  follows: 

**Q.  After  that,  were  any  of  the  cows  taken 
off  for  any  reason  and  milked  by  hand?" 
Said  objection  was  based  upon  the  ground  that 
said  question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.  Thereupon  the 
witness  testified  as  follows : 

**A.  Some  dozen  or  so  were  taken  off  and 
milked  by  hand,  and  six  or  eight  were  isolated. 
I  was  in  charge  at  that  time,  and  this  was  done 
under  my  instruction." 
LXIII. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed 
to  the  witness  Albert  J.  Reed  on  cross-examination, 
as  set  forth  in  said  defendant's  bill  of  exceptions. 
Exception  Number  47,  as  follows : 

*'Q.  For  what  reason?"     [379] 
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Said  objection  was  based  upon  the  grounds,  that  it 
is  not  proper  cross-examination,  and  is  asking  for 
the  opinion  and  conjecture  of  the  witness,  and  not  for 
a  statement  of  fact. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.  Thereupon  the 
witness  testified  as  follows : 

**A.  The  condition  of  the  cows  warranted  it." 
LXIV. 

Said  Court  erred  in  receiving  in  evidence  and  in 
refusing  to  strike  out  the  answer  of  the  witness  Albert 
J.  Reed  to  the  question,  "Q.  For  what  reason,"  ad- 
dressed to  said  witness  on  cross-examination  as  set 
forth  in  said  defendant's  bill  of  exceptions,  Excep- 
tion Numbered  47  and  48,  as  follows : 

**A.  The  condition  of  the  cows  warranted  it." 

Said  motion  to  strike  out  was  made  upon  the 
ground  that  said  answer  of  said  witness  to  said  ques- 
tion was  not  responsive. 

Said  Court  denied  said  motion,  to  which  ruling 
said  defendant  then  and  there  duly  excepted,  and  now 
assigns  said  ruling  as  error. 

LXV. 

Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed  to 
the  witness  Albert  J.  Reed  on  cross-examination,  as 
set  forth  in  said  defendant's  bill  of  exceptions.  Ex- 
ception Number  49,  as  follows : 

'*Q.  What  was  the  condition  of  the  cows?" 
[380], 

Said  objection  was  based  upon  the  grounds  that 
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said  question  was  incompetent,  irrelevant  and  imma- 
terial, not  proper  cross-examination,  and  asking  for 
the  opinion  and  conjecture  of  the  witness,  and  not  a 
statement  of  fact. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.  Thereupon  the  wit- 
ness testified  as  follows : 

"A.  The  whole  udder  was  swollen,  there  was 
high  fever  and  individual  cows  were  in  very  bad 
condition." 

LXVI. 
Said  Court  erred  in  overruling  the  objection  of  said 
defendant  to  the  following  question  addressed  to  the 
witness  Albert  J.  Reed,  on  cross-examination,  as  set 
forth  in  said  defendant's  bill  of  exceptions,  Excep- 
tion Number  50,  as  follows : 

*'Q.  How  soon  did  this  condition  appear  after 
you  had  started  the  milker  upon  them*?" 
Said  objection  was  based  upon  the  ground  that  said 
question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.     Thereupon  the  wit- 
ness testified  as  follows : 
*'A.  Directly." 

LXVII. 
Said  Court  erred  in  overruling  the  objection  of 
said  defendant  to  the  following  question  addressed  to 
the  witness  Albert  J.  Reed  on  cross-examination,  as 
set  forth  in  said  [381]  defendant's  bill  of  excep- 
tions, Exception  Number  51,  as  follows : 
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**Q.  After   you   started   the   milker   on  that 
string  of  30,  were  any  taken  off  and  milked  by 
hand?" 
Said  objection  was  based  upon  the  ground  that  said 
question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.  Thereupon  the  wit- 
ness testified  as  follows : 

'*A.  Some  two  or  three  during  the  first  two 
weeks,  and  then  one  or  two  as  warranted,  later 


on." 


LXVIII. 

Said  Court  erred  in  overruling  the  objection  of  said 
defendant  to  the  following  question  addressed  to  the 
witness  Albert  J.  Reed  on  cross-examination,  as  set 
forth  in  said  defendant's  bill  of  exceptions.  Excep- 
tion Number  52,  as  follows: 

'*Q.  Why  was  the  milker  taken  off  these 
cows?" 
Said  objection  was  based  upon  the  grounds  that 
said  question  was  not  proper  cross-examination,  not 
having  been  brought  out  in  a  direct  examination,  and 
calling  for  the  conjecture  of  the  witness,  and  not  for  a 
statement  of  facts. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.  Thereupon  the  wit- 
ness testified  as  follows : 

''A.  Owing  to  swollen  quarters." 
LXIX. 
Said  Court  erred  in  overruling  the  objection  of 
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[382]  said  defendant  to  the  following  question  ad- 
dressed to  the  witness  Albert  J.  Reed  on  cross-exam- 
ination, as  set  forth  in  said  defendant 's  bill  of  excep- 
tions, Exception  Number  53',  as  follows : 

**Q.  I  will  ask  you  if  Skinner  was  getting 
as  much  milk  in  quantity  in  December  when  you 
quit,  as  he  was  in  February,  when  the  milking 
machine  was  started  on  these  cows,  from  those  on 
which  the  milking  machine  had  been  usedT' 
Said  objection  was  based  upon  the  ground  that  said 
question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted, 
and  now  assigns  said  ruling  as  error.  Thereupon 
the  witness  testified  as  follows: 

*'A.  In  my  opinion  he  was  not." 
LXX. 
Said  Court  erred  in  receiving  in  evidence  and  in 
refusing  to  strike  out  the  answer  of  said  witness 
Albert  J.  Reed  to  the  question:  "I  will  ask  you  if 
Skinner  was  getting  as  much  milk  in  quantity  in 
December,  when  you  quit,  as  he  was  in  February, 
when  the  milking  machine  was  started  on  these 
cows,  from  those  on  which  the  milking  machine  had 
been  used,"  addressed  to  said  witness  on  cross-ex- 
amination, as  set  forth  in  said  defendant's  bill  of 
exceptions.  Exceptions  Numbered  53  and  54,  as  fol- 
lows: 

**A.  In  my  opinion,  he  was  not." 
Said  motion  to  strike  out  was  based  upon  the 
ground  that  said  answer  was  not  responsive,  and  was 
not  based  upon  a  statement  of  facts. 
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Said  Court  denied  said  motion,  to  which  ruling  said 
[38S]  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error. 

LXXI. 
Said  Court  erred  in  overruling  the  objection  of  said 
defendant  to  the  following  question  addressed  to  the 
witness  Albert  J.  Reed  on  cross-examination,  as  set 
forth  in  said  defendant's  bill  of  exceptions,  Excep- 
tion Number  55,  as  follows : 

"Q.  And  some  quit  giving  milk  in  one  quarter, 
and  some  in  more  quarters?" 
Said  objection  was  based  upon  the  ground  that 
said  question  was  not  proper  cross-examination. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted, 
and  now  assigns  said  ruling  as  error.     Thereupon 
the  witness  testified  as  follows : 
*'A.  Yes." 

LXXII. 
Said  Court  erred  in  granting  the  motion  of  said 
plaintiff  to  strike  out  from  the  cross-examination  of 
the  witness  Frederick  A.  Frank,  the  following  lan- 
guage as  set  forth  in  said  defendant's  bill  of  excep- 
tions. Exception  Number  56,  as  follows : 

''And  I  believe  that  Reed  notified  Skinner  of 
this  fact,  too." 
To  said  ruling  of  said  Court  striking  out  said  pas- 
sage from  said  cross-examination  of  said  witness, 
said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.     [384] 

LXXIII. 
Said  Court  erred  in  receiving  in  evidence,  and  in 
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refusing  to  strike  out  from  the  direct  examination 
of  the  witness,  C.  F.  Boarts,  as  set  forth  in  said  de- 
fendant's bill  of  exceptions,  Exception  Number  57, 
the  following  language: 

' '  He  had  a  very  good  dairy  house. ' ' 
Said  motion  was  made  upon  the  ground  that  said 
answer  of  said  witness  was  a  conclusion  of  the  wit- 
ness. 

Said  Court  denied  said  motion,  to  which  ruling  said 
defendant  then  and  there  duly  excepted,  and  now  as- 
signs said  ruling  as  error. 

LXXIV. 
Said  Court  erred  in  sustaining  plaintiff's  objection 
to  H.  D.  Nye's  testimony,  as  set  forth  in  defendant's 
bill  of  exceptions,  Exception  Number  58,  as  follows : 
^^Q.  Is  it  not  a  fact,  Mr.  Nye,  that  dairy  con- 
ditions in  the  Imperial  Valley  during  the  year 
1914,  or  during  the  time  when  you  were  State 
dairy  inspector  down  there,  were  such  that  milk 
and  dairy  products  were  not  permitted  to  be 
shipped  from  Imperial  Valley  into  Los  Angeles 
city  for  consumption? 

Mr.  SWING. — ^^Objected  to  as  incompetent, 
irrelevant  and  immaterial,  and  not  proper  cross- 
examination 

The  COURT.— Objection  sustained. 
Mr.  PARKE. — Note  an  exception." 
The  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  assigns  said  ruling  as  error. 
The  following  is  the  substance  of  the  evidence  re- 
jected: 

TheWITNESS.— *'Yes,  sir."     [385], 
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LXXV. 

Said  Court  erred  in  receiving  in  evidence  and  in 
refusing  to  strike  out  from  the  cross-examination  of 
Dr.  V.  E.  Cram,  as  set  forth  in  said  defendant's  bill 
of  exceptions,  Exception  Number  59,  the  following 
passage : 

"I  found  pus  in  the  teats  of  the  cows;  that  in- 
dicates the  presence  of  a  germ.     There  are  not 
two  or  three  kinds  of  germs — noninfectious  and 
infectious  germs.     The  presence  of  pus  indicates 
the  presence  of  a  germ ;  this  germ  was  not  an  in- 
fectious germ ;  it  is  not  a  contagious  germ.     I  did 
not  make  any  bacteriological  test  of  the  germs 
from  Skinner's  cows.     As  to  whether  they  were 
not   staphjdococci,   streptococci   or   micrococci, 
which  by  the  better  authorities  are  held  to  be  in- 
fectious.    I  presumed  it  was  staphylococcus;  I 
presumed  it  was;  my  opinion  is  a  presumption, 
and    I    made    no    bacteriological    or    chemical 
analysis." 
Said  motion  w^as  based  upon  the  ground  that  the 
answers  of  said  witness  as  to  causes  were  incompe- 
tent, as  they  appear  as  mere  presumptions  on  his 
part. 

Said  Court  denied  said  motion,  to  which  ruling  said 
defendant  then  and  there  duly  excepted,  and  now  as- 
signs said  ruling  as  error. 

LXXVI. 
The  Court  erred  in  overruling  defendant's  objec- 
tion to  plaintiff's  testimony  as  set  forth  in  defend- 
ant's bill  of  exceptions,  Exception  Number  60,  as  fol- 
lows: 
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*'Q.  Doctor,  assuming  that  a  herd  of  dairy 
cows  were  being  milked,  one  string  by  a  Sharpies 
mechanical  milker,  and  another  string  by  hand, 
and  that  the  only  cases  of  swollen  quarters  to 
appear  in  the  herd  appeared  among  the  cows 
milked  [386]  by  the  mechanical  milker,  and 
that  when  the  condition  so  appeared  the  affected 
cows  were  taken  off  the  milker  and  milked  to- 
gether with  other  cows,  then  being  milked  by 
hand,  not  being  isolated,  and  that  the  milkers  did 
not  wash  their  hands  between  cows,  that  the  cowa 
milked  by  hand  got  well,  and  the  swollen  quarters 
did  not  spread  to  a  single  other  cow  being  milked 
by  hand.  What  would  you  say  as  to  what  was 
the  cause  of  the  swollen  quarters  ? 

Mr.  PARKE. — We  object  to  the  question  as  as- 
suming only  a  partial  statement  by  the  uncontra- 
dicted facts  as  presented  by  the  evidence,  it  ap- 
pearing clearly  from  the  evidence  that  there  was 
present  in  the  milk  from  Skinner's  cows  certain 
germs  designated  as  staphylococci,  and  it  would 
be  unfair  to  ask  the  witness  the  cause  of  such 
condition,  without  setting  forth  that  condition. 
And,  further,  nothing  is  said  about  the  manner 
in  which  the  milking  machine  was  operated. 
The  COURT.— Well,  I  overrule  the  objection. 
Mr.  PARKE. — Note  an  exception." 
And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 
Thereupon  the  witness  testified  as  follows : 

"A.  I  would  believe  the  teats  there  were  being 
bruised  by  the  milker.    I  would  not  say,  under 
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the  conditions  stated  in  the  question,  that  the 
swollen  quarter  was  an  infectious  condition.  I 
think  that  the  cup  on  this  teat  has  bruised  the 
quarter.  The  reason  I  think  so  was  because 
there  was  no  spreading  of  the  disease  there  orig- 
inally, and  as  soon  as  they  took  the  teat  cup  off 
and  went  to  milking  these  cows  by  hand,  why,  the 
trouble  disappeared.  The  primary  cause,  [387]i 
in  my  opinion,  of  the  condition  stated  was  the 
bruising  of  the  teat  cup — or  the  teat  by  the  teat 
cup. ' ' 

LXXVII. 
Said  Court  erred  in  overruling  the  objection  of  said 
defendant  to  the  following  question  addressed  on 
direct  examination  to  the  witness  A.  G.  McCulloch,  as 
set  forth  in  said  defendant's  bill  of  exceptions.  Ex- 
ception Number  61,  as  follows : 

* '  Q.  What  are  some  of  the  causes  of  mammitis, 
if  you  can  say  ? ' ' 
Said  objection  was  based  upon  the  ground  that  said 
question  called  for  an  expert  opinion  of  the  witness, 
no  foundation  having  been  laid  therefor. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.  Thereupon  the 
witness  testified  as  follows: 

"A.  Any  injury  inflicted  upon  the  cow's  udder 
will  cause  an  inflammation.  I  know  the  general 
difference  between  infectious  mammitis  and  non- 
infectious mammitis." 

LXXVIII. 
Said  Court  erred  in  overruling  the  objection  of  said 
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defendant  to  the  following  question  addressed  to  said 
witness  A.  G.  McCulloch,  on  direct  examination,  as 
set  forth  in  said  defendant's  bill  of  exceptions,  Ex- 
ception Number  62,  as  follows : 

**Q.  I  will  ask  you  whether,  in  your  opinion, 
noninfectious  mammitis  can  be  caused  by  the  use 
of  a   Sharpies  Mechanical  Milker  in  milking 


cows." 


Said  question  was  objected  to  as  calling  for  a  con- 
clusion, [3i88]  no  proper  foundation  having  been 
laid,  and  as  incompetent,  irrelevant  and  immaterial, 
and  because  the  circumstances  and  conditions  under 
which  the  operation  of  the  machine  might  be  made 
were  not  stated  in  the  question. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
now  assigns  said  ruling  as  error.     Thereupon  the 
witness  testified  as  follows : 
^*A.  It  can." 

LXXIX. 

Said  Court  erred  in  overruling  the  objection  of  said 
defendant  to  the  following  question  addressed  on 
direct  examination  to  said  witness  A.  G.  McCuUoch, 
as  set  forth  in  said  defendant's  bill  of  exceptions.  Ex- 
ception Number  63,  as  follows : 

*'Q.  Did  you  follow  them  in  operating  the 
milker?" 

Said  objection  was  based  upon  the  ground  that  said 
question  called  for  a  conclusion  of  the  witness. 

Said  Court  overruled  said  objection,  to  which  rul- 
ing said  defendant  then  and  there  duly  excepted,  and 
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now  assigns  said  ruling  as  error.     Thereupon  the  wit- 
ness testified  as  follows : 
''A.  I  did." 

LXXX. 
Said  Court  erred  in  overruling  defendant's  objec- 
tion to  plaintiff's  testimony,  as  set  forth  in  defend- 
ant's bill  of  exceptions,  Exception  Number  64,  as  fol- 
lows: 

*'Q.  I  will  ask  you  whether,  in  your  opinion, 
the  Sharpies  mechanical  milker  can  be  operated 
upon  dairy  cows  in  the  Imperial  Valley  without 
seriously  injuring  some  of     [389]     them*? 

Mr.  PARKE. — We  object  to  the  question  as 
calling  for  an  expert  opinion  of  the  witness,  no 
foundation  having  been  laid,  incompetent,  irrel- 
evant and  immaterial,  and  presuming  a  state  of 
facts  not  proven  in  this  case  at  issue. 

The  COURT. — The  objection  is  overruled. 
Mr.  PARKE. — We  note  an  exception." 
And  said  defendant,  said  Sharpies  Separator  Com- 
pany, now  assigns  said  ruling  as  error.     Thereupon 
the  said  witness  testified  as  follows : 
"A.  No,  it  cannot." 

LXXXI. 
Said  Court  erred  in  overruling  defendant's  objec- 
tion to  plaintiff's  testimony,  as  set  forth  in  defend- 
ant's bill  of  exceptions.  Exception  Number  65,  as  fol- 
lows: 

* '  Q.  What,  in  your  opinion,  would  be  the  effect 
upon  a  string  of  dairy  cows,  if  milked  any  con- 
siderable length  of  time  with  a  Sharpies  mechan- 
ical milker,   even  though  all  the   instructions 
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furnished  by  the   company  were   strictly   fol- 
lowed ? 

Mr.  PARKE. — We  object  to  the  question  as 
calling  for  an  expert  opinion  of  the  witness,  pre- 
suming a  state  of  facts  not  proven  in  this  case, 
and  incompetent,  irrelevant  and  immaterial. 
The  COURT.— The  objection  is  overruled. 
Mr.  PARKE.— We  note  an  exception." 
And  said  defendant,  said  Sharpies  Separator  Com- 
pany, a  corporation,  now  assigns  said  ruling  as  error. 
Thereupon  said  witness  testified  as  follows : 

**A.  It  would  eventually  kill  the  cows  if  per- 
sisted in.  [300]  It  would  develop  an  inflam- 
mation, and  the  inflammation  would  only  be  in- 
creased and  aggravated  by  the  use  of  the  ma- 
chine, if  persisted  in. ' ' 

LXXXII. 
Said  Court  erred  in  refusing  to  give  to  the  jury  the 
Instruction  No.  II  as  requested  by  the  defendant  and 
as  set  forth  in  defendant's  bill  of  exceptions.  Excep- 
tion Number  QQ,  as  follows : 

* '  If  you  believe  from  all  the  evidence  that  the 
plaintiff's  cows  were  injured  by  the  use  of  the 
milking  machine  furnished  by  the  defendant, 
Sharpies  Separator  Company  while  being  oper- 
ated in  strict  accordance  with  the  instructions 
given  to  the  plaintiff  by  the  defendant,  then  you 
are  instructed  that  the  full  measure  of  plaintiff's 
damage  is  the  difference  between  the  value  of  the 
cows  before  they  were  injured,  and  the  value  im- 
mediately after  such  injury  resulted,  and  if  such 
damage  be  allowed  plaintiff  is  not  entitled  to 
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recover  anything  additional  for  care  or  keep  of 
said  cows,  or  for  loss  of  butter  fat  therefrom." 
Which  said  Instruction  No.  II  said  Court  then  and 
there  refused  to  give  to  said  jury,  and  in  failing  so 
to  instruct  and  charge  said  jury,  said  Court  misdi- 
rected said  jury;  and  to  said  ruling  of  said  Court, 
refusing  to  give  said  instruction  to  said  jury,  the 
said  defendant,  in  the  presence  of  said  jury  and  be- 
fore it  retired  to  consider  its  verdict,  then  and  there 
duly  excepted  and  now  assigns  said  ruling  as  error. 
[301], 

LXXXIII. 
Said  Court  erred  in  refusing  to  give  to  the  jury  in- 
struction No.  Ill  as  requested  by  defendant  and  as 
set  forth  in  defendant 's  bill  of  exceptions.  Exception 
Number  67,  as  follows: 

**You  are  instructed  that  the  plaintiff  is  not 
entitled  to  any  claim  for  damages  for  loss  of  but- 
ter fat." 
Which  said  Instruction  No.  Ill,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court  mis- 
directed said  jury;  and  to  said  ruling  of  said  Court, 
refusing  to  give  said  instruction  to  said  jury,  the  said 
defendant,  in  the  presence  of  said  jury  and  before  it 
retired  to  consider  its  verdict,  then  and  there  duly 
excepted  and  now  assigns  said  ruling  as  error. 

LXXXIV. 
Said  Court  erred  in  refusing  to  give  to  the  jury  in- 
struction No.  IV  as  requested  by  defendant  and  as 
set  forth  in  defendant's  bill  of  exceptions.  Exception 
No.  68,  as  follows : 
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**  There  is  no  evidence  before  tlie  Court  as  to 
the  value  of  the  pasturage  claimed  by  plaintiff, 
and  plaintiff  cannot  recover  therefor. ' ' 
Which  said  instruction  No.  IV  said  Court  then  and 
there  refused  to  give  to  said  jury,  and  in  failing  so  to 
instruct  and  charge  said  jury,  said  Court  misdirected 
said  jury ;  and  to  said  ruling  of  said  Court,  refusing 
to  give  said  instruction  to  said  jury,  the  said  defend- 
ant, in  the     [392]     presence  of  said  jury  and  before 
it  retired  to  consider  its  verdict,  then  and  there  duly 
excepted  and  now  assigns  said  ruling  as  error. 

LXXXV. 
Said  Court  erred  in  refusing  to  give  to  the  jury  In- 
struction No.  VII  as  requesterd  by  defendant  and  as 
set  forth  in  defendant's  bill  of  exceptions.  Exception 
No.  69,  as  follows : 

*'If,  from  all  the  evidence,  you  believe  that  the 
plaintiff's  cows  had  infectious  mammitis,  or  any 
other  infectious  disease  of  the  udder,  and  that 
such  disease  contributed  to,  or  caused  any  part, 
or  all,  of  the  injury  to  the  cows  claimed  to  have 
been  injured,  then  you  are  instructed  that  the  de- 
fendant. Sharpies  Separator  Company,  cannot 
be  held  liable  in  damages  to  the  plaintiff  for  such 
injury  resulting  from  such  diseased  condition.'' 
Which  said  instruction  No.  VII,  said  Court  then  and 
there  refused  to  give  to  said  jury,  and  in  failing  so  to 
instruct  and  charge  said  jury,  said  Court  misdirected 
said  instruction  to  said  jury,  the  said  defendant,  in 
the  presence  of  said  jury  and  before  it  retired  to  con- 
sider its  verdict,  then  and  there  duly  excepted  and 
now  assigns  said  ruling  as  error. 
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LXXXVI. 

Said  Court  erred  in  refusing  to  give  to  the  jury  In- 
struction No.  IX  as  requested  by  defendant  and  as 
set  forth  in  defendant's  bill  of  exceptions,  Exception 
No.  70,  as  follows:     [393] 

**If  you  believe,  from  all  the  evidence,  that 
plaintiff's   cows   had   infectious   mammitis,    or 
other  disease  of  the  udder,  and  that  with  knowl- 
edge of  the  diseased  condition  the  plaintiff  used, 
or  permitted  the  milking  machine   purchased 
from  defendant  Sharpies  Separator  Company 
to  be  used  upon  the  cows  so  diseased,  you  are  in- 
structed that  the  defendant  Sharpies  Separator 
Company  is  not  liable  for  the  injury  resulting 
from   the  use   of  the   machine   upon   cows   so 
diseased. ' ' 
Which  said  Instruction  No.  IX,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  fail- 
ing so  to  instruct  and  charge  said  jury,  said  Court 
misdirected  said  jury;  and  to  said  ruling  of  said 
Court,  refusing  to  give  said  instruction  to  said  jury, 
the  said  defendant,  in  the  presence  of  said  jury  and 
before  it  retired  to  consider  its  verdict,  then  and 
there  duly  excepted  and  now  assigns  said  ruling  as 
error. 

LXXXVII. 
Said  Court  erred  in  refusing  to  give  to  the  jury 
Instruction  No.  XI,  as  requested  by  defendant  and 
as  set  forth  in  defendant's  bill  of  exceptions.  Excep- 
tion Number  71,  as  follows: 

**If  you  believe,  from  all  the  evidence,  that 
the  diseased  condition  of  plaintiff's  cows  which 
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resulted  in  the  injury  complained  of  by  him,  was 
a  traumatic,  noninfectious  disease  of  the  udder, 
known  as  ordinary  garget,  and  that  the  per- 
manent injury     [394]     to  plaintiff's   cows   as 
claimed  by  him  resulted  from  a  lack  of  proper 
care  and  treatment  of  said  cows  by  the  plaintiff, 
N       then   you    are   instructed   that   the    defendant 
Sharpies   Separator  Company  cannot  be  held 
responsible   for  any  injury  or   damage   which 
might  have  been  prevented  by  the  proper  treat- 
ment of  the  injured  cows  by  the  plaintiff/' 
Which  said  Instruction  No.  XI,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  fail- 
ing so  to  instruct  and  charge  said  jury,  said  Court 
misdirected  said  jury;  and  in  said  ruling  of  said 
(Court,  refusing  to  give  said  instructions  to  said  jury, 
the  said  defendant,  in  the  presence  of  said  jury  and 
before  it  retired  to  consider  its  verdict,  then  and  there 
duly  excepted  and  now  assigns  said  ruling  as  error. 

LXXXVIII. 
Said  Court  erred  in  refusing  to  give  to  the  jury 
Instruction  No.  XII  as  requested  by  defendant  and 
as  set  forth  in  defendant's  bill  of  exceptions.  Excep- 
tion Number  72,  as  follows : 

*'You  are  instructed  that  your  verdict  in  this 
case  should  be  in  favor  of  the  defendant  Sharpies 
Separator  Company." 
Which  said  Instruction  No.  XII,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  fail- 
ing so  to  instruct  and  charge  said  jury,  said  Court 
misdirected  said  jury;  and  to  said  ruling  of  said 
Court,  refusing  to  give  said  instruction  to  said  jury. 
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'the  said  defendant,  in  the  presence  of  said  jury  and 
before  it  retired  to  consider  its  [395]  verdict, 
then  and  there  duly  excepted  and  now  assigns  said 
ruling  as  error. 

LXXIX. 
Said  Court  erred  in  refusing  to  give  to  the  jury 
Instruction  No.  XIV  as  requested  by  defendant  and 
as  set  forth  in  defendant's  bill  of  exceptions,  Excep- 
tion Number  73,  as  follows : 

**If  you  believe,  from  all  the  evidence,  that 
any  part  or  all  of  the  damage  to  plaintiff's  cows, 
from  whatever  cause,  resulted  from  a  lack  of 
prompt,  proper  and  careful  treatment  of  said 
cows  by  the  plaintiff,  then  you  are  instructed 
that  for  all  such  resulting  damage  the  defendant. 
Sharpies  Separator  Company,  is  not  liable." 
Which  said  Instruction  No.  XIV,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court  mis- 
directed said  jury;  and  to  said  ruling  of  said  Court, 
refusing  to  give  said  instruction  to  said  jury,  the 
said  defendant,  in  the  presence  of  said  jury  and  be- 
fore it  retired  to  consider  its  verdict,  then  and  there 
duly  excepted  and  now  assigns  said  ruling  as  error. 

XC. 
Said  Court  erred  in  refusing  to  give  to  the  jury 
Instruction  No.  XV,  as  requested  by  defendant  and 
as  set  forth  in  defendant's  bill  of  exceptions,  Excep- 
tion Number  74,  as  follows : 

*'If  you  believe,  from  all  the  evidence,  that 
the  death  of  the  three  cows,  and  the  [396] 
diseased  condition  of  the  udders  of  the  other 
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twenty-four  cows,  resulted  from  the  invasion 
into  the  udders  of  these  cows  of  an  infectious 
disease,  then  the  defendant  in  this  case  is  not 
liable  to  the  plaintiff  for  such  damage./' 
Which  said  instruction  No.  XV,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court  mis- 
directed said  jury ;  and  to  said  ruling  of  said  Court, 
refusing  to  give  said  instruction  to  said  jury,  the  said 
defendant,  in  the  presence  of  said  jury  and  before  it 
retired  to  consider  its  verdict,  then  and  there  duly 
excepted  and  now  assigns  said  ruling  as  error. 

XCI. 
Said  Court  erred  in  refusing  to  give  to  the  jury 
Instruction  No.  XVI,  as  requested  by  defendant  and 
as  set  forth  in  defendant's  bill  of  exceptions,  Excep- 
tion Niunber  75,  as  follows : 

**If  you  believe,  from  all  the  evidence,  that 
the  diseased  condition  of  plaintiff's  cows  resulted 
from  the  negligent  or  improper  use  by  him  of 
the  milking  machine  purchased  from  the  de- 
fendant, then  you  are  instructed  that  the  defend- 
ant Sharpies  Separator  Company  is  not  liable 
for  such  damage. ' ' 
Which  said  Instruction  No.  XVI,  said  Court  then 
and  there  refused  to  give  to  said  jury,  and  in  failing 
so  to  instruct  and  charge  said  jury,  said  Court  mis- 
directed    [397]     said  jury;  and  to  said  ruling  of 
said  Court,  refusing  to  give  said  instruction  to  said 
jury,  the  said  defendant,  in  the  presence  of  said  jury 
and  before  it  retired  to  consider  its  verdict,  then  and 
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there  duly  excepted  and  now  assigns  said  ruling  as 
error. 

XCII. 
Said  Court  erred  in  giving  the  following  instruc- 
tion to  the  jury  as  set  forth  in  defendant's  bill  of 
Exceptions,  Exception  Number  ?6,  as  follows : 

''This  is  an  action  brought  by  plaintiff  to  re- 
cover damages  for  injuries  and  losses  suffered 
by  him  as  a  result  of  the  operation  of  a  Sharpies 
mechanical  milker  upon  his  herd  of  dairy  cows. 
Plaintiff  alleges  that  defendant  sold  him  a 
Sharpies  mechanical  milker  and  warranted  the 
same  to  be  fit  and  proper  for  milking  plaintiff's 
dairy  cows  and  represented  that  if  the  same  was 
operated  according  to  its  instructions  it  would 
not  injure  his  cows  or  decrease  the  amount  of 
milk  received  from  them.  Plaintiff  further  al- 
leges that  said  mechanical  milker  was  operated 
according  to  the  instruction  furnished  by  the 
Sharpies  Separator  Company,  but  that  it  both 
seriously  injured  his  cows  and  decreased  the 
amount  of  milk  given  by  them.  These  allega- 
tions are  denied  by  the  defendants  and  it  is  for 
you  to  decide  whether  or  not  they  are  true.  If 
you  find  from  this  evidence  that  they  are  true, 
it  is  your  duty  to  return  a  vedict  for  the  plain- 
tiff for  such  damages  as  it  is  shown  plaintiff  has 
sustained,  as  alleged  in  [398]  the  complaint, 
and  under  the  rule  of  damages  which  I  give  you 
for  assessing  damages ;  and  I  might  say  here  to 
you,  gentlemen,  that  while  Edgar  Brothers  was 
sued  in  this  complaint  they  are  no  more  a  party 
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to  this  action,  because  as  to  them  the  action  was 
dismissed." 
And  said  defendant,  in  the  presence  of  said  jury 
and  before  it  retired  to  consider  its  verdict,  then  and 
there  duly  excepted  to  said  instruction  and  now  as- 
signs as  error  the  giving  of  said  instruction  to  said 
^ury  by  said  Court. 

XCIII. 
The  Court  erred  in  giving  the  following  instruc- 
tion to  the  jury  as  set  forth  in  defendant's  bill  of 
exceptions,  Exception  Number  77,  as  follows: 

*^The  evidence  in  this  case  shows  that  plaintiff 
operated  the  milker  which  he  purchased  from 
defendant  or  permitted  the  same  to  be  operated 
on  all  or  some  of  his  cows  from  about  February 
7,  1914,  to  July  7,  1914,  and  again  from  October 
20th,  1914,  to  December  20th,  1914.  Plaintiff 
claims  that  within  about  a  month  after  the 
milker  was  started  his  cows  began  suffering  from 
the  effects  of  its  operation  and  that  his  cows 
were  injured  as  long  as  the  milker  was  operated. 
**If  you  find  from  the  evidence  that  the  plain- 
tiff's cows  were  so  injured  by  the  operation  of 
said  milker  you  are  to  allow  his  damages  in  the 
sum  which  would  be  a  fair  compensation  for  the 
loss  incurred  by  an  effort  in  good  faith  to  use  the 
[399]  machine  for  milking  plaintiff's  cows. 
In  considering  plaintiff's  good  faith  in  con- 
tinuing the  use  of  the  milker  and  permitting  it 
to  be  started  agaiu  after  it  had  once  been 
stopped,  you  are  to  consider  all  the  circum- 
stances surrounding  the  operation  of  the  milker, 
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including  the  representations  made  by  the  de- 
fendant company  and  its  employees. 
•  '"''    **The  word  'fair'  used  in  this  instruction  to 
describe  the  compensation  to  which  plaintiff  may 
be  entitled  is  not  used  by  me  to  mean  something 
less  than  'full'  or  'complete'  compensation;  it 
is  used  rather  in  the  sense  of  'just.'  " 
And  the  defendant,  in  the  presence  of  said  jury 
and  before  it  retired  to  consider  its  verdict,  then  and 
there  duly  excepted  to  said  instruction  and  now  as- 
signs as  error  the  giving  of  said  instruction  to  said 
jury  by  said  Court. 

■■'    ''  •  XCIV. 

Said  Court  erred  in  giving  the  following  instruc- 
tion to  the  jury  as  set  forth  in  defendant's  bill  of 
exceptions,  Exception  Number  78,  as  follows: 

''The  jury  are  instructed  at  the  time  the 
Sharpies  Separator  Company  sold  the  mechani- 
cal milker  to  plaintiff,  the  said  the  Sharpies 
Separator  Company  guaranteed  the  machine  to 
be  in  all  respects  as  represented  in  its  printed 
matter  and  to  be  capable  of  doing  the  work 
claimed  therein.  Plaintiff  has  offered  in  evi- 
dence a  number  of  printed  documents  which  he 
says  were  delivered  to  him  by  the  Sharpies 
Separator  Company  during  the  [400]  nego- 
tiations leading  up  to  the  sale  to  him  of  the 
Sharpies  mechanical  milker.  These  contained 
various  statements  regarding  the  Sharpies  Me- 
chanical Milker,  and  what  it  will  do,  and  it  is  for 
you  to  decide  from  all  the  evidence  whether  the 
warranty  has  been  performed.'^ 
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And  said  defendant,  in  the  presence  of  said  jury 
and  before  it  retired  to  consider  its  verdict,  then  and 
there  duly  excepted  to  said  instruction  and  now  as- 
signs as  error  the  giving  of  said  instruction  to  said 
jury  by  said  Court. 

xcv. 

Said  Court  erred  in  giving  the  following  instruc- 
tion to  the  jury  as  set  forth  in  defendant's  bill  of 
exceptions,  Exception  Number  79,  as  follows : 

*'You  are  instructed  that  the  only  warranty 
given  to  the  plaintiff  by  the  defendant  Sharpies 
Separator  Company  which  is  to  be  considered 
by  you  is  the  warranty  contained  in  the  original 
order,  being  Plaintiff's  Exhibit  1,  introduced  in 
evidence;  and  you  can  take  that  with  you  to  the 
jury-room,  gentlemen,  or  any  other  exhibit  you 
desire. 

*'You  are  instructed  that,  under  the  law  of 
California,  a  detriment  caused  by  the  breach  of 
a  warranty  of  the  quality  of  personal  property 
is  deemed  to  be  the  excess,  if  any,  of  the  value 
which  the  property  would  have  had  at  the  time 
to  which  the  warranty  referred,  if  it  had  been 
complied  with,  over  its  actual  value  at  that 
[401]     time. 

*'Also  that  the  detriment  caused  by  the  breach 
of  warranty  of  the  fitness  of  an  article  of 
personal  property  for  a  particular  purpose  is 
deemed  to  be  that  which  I  have  just  specified, 
together  with  a  fair  compensation  for  the  loss 
incurred  by  an  effort  in  good  faith  to  use  it  for 
such  purpose." 
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And  said  defendant,  in  the  presence  of  said  jury 
and  before  it  retired  to  consider  its  verdict,  then  and 
there  duly  excepted  to  said  instruction  and  now  as- 
signs as  error  the  giving  of  said  instruction  to  said 
jury  by  said  Court. 

XCVI. 
Said  Court  erred  in  giving  the  following  instruc- 
tion to  the  jury  as  set  forth  in  defendant's  bill  of 
exceptions,  Exception  Number  80,  as  follows : 

''The  jury  are  instructed  that  if  you  find  from 
the  evidence  that  there  was  a  warranty  that  the 
Sharpies  mechanical  milker  sold  plaintiff  would 
milk  his  cows  without  injury  and  you  also  find 
that  the  warranty  was  broken,  you  should  allow 
plaintiff  damages  for  all  injuries  which  are  the 
approximate   result   of   the   operation   of   said 
milker  upon  said  cows  while  the  machine  was  be- 
ing operated  by  plaintiff  or  his  help  in  con- 
formity with  instructions  furnished  by  the  de- 
fendant company,  and  also  damages  for  all  in- 
jury done  by  the  milker  while  being  operated  by 
the  employee  or  agent  of  the  defendant  company, 
if  you  find  any  time  it  was  so  operated  by  an 
employee   or   agent   of   the     [402]     defendant 
company. ' ' 
And  said  defendant,  in  the  presence  of  said  jury 
and  before  it  retired  to  consider  its  verdict,  then  and 
there  duly  excepted  to  said  instruction  and  now  as- 
signs as  error  the  giving  of  said  instruction  to  said 
jury  by  said  Court. 

XCVII. 
Said  Court  erred  in  giving  the  following  instruc- 
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tion  to  the  jury  as  set  forth  in  defendant's  bill  of 
exceptions,  Exception  Number  81,  as  follows : 

'*If  you  believe  from  all  the  evidence  that 
plaintiff's  cows  were  injured  by  the  use  of  the 
milking  machine  furnished  by  the  defendant, 
while  being  operated  in  strict  accordance  with 
the  instructions  given  to  the  plaintiff  by  the  de- 
fendant, or  while  being  operated  by  the  defend- 
ant, upon  the  plaintiff's  cows,  then  the  plaintiff 
is  entitled  to  recover  such  damages  as  are  shown 
by  the  evidence  to  have  been  the  proximate  re- 
sult of  injuries  caused  by  said  machine." 
And  said  defendant,  in  the  presence  of  said  jury 
and  before  it  retired  to  consider  its  verdict,  then  and 
there  duly  excepted  to  said  instruction  and  now  as- 
signs as  error  the  giving  of  said  instruction  to  said 
jury  by  said  Court. 

XCVIII. 
Said  Court  erred  in  giving  the  following  instruc- 
tion to  the  jury  as  set  forth  in  defendant's  bill  of 
exceptions.  Exception  Number  82,  as  follows : 

"In  estimating  the  value  of  the  cows     [403] 
that  were  injured  the  true  measure  of  such  dam- 
age is  the  value  of  said  cows  before  they  were  in- 
jured and  the  value  after  such  injury  resulted. 
And  in   speaking  of  value,   gentlemen,   I   am 
speaking  of  the  market  value  of  the  cows. ' ' 
And  said  defendant,  in  the  presence  of  said  jury 
and  before  it  retired  to  consider  its  verdict,  then  and 
there  duly  excepted  to  said  instructions  and  now  as- 
signs as  error  the  giving  of  said  instruction  to  said 
jury  by  said  Court. 
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XCIX. 

Said  Court  erred  in  giving  the  following  instruc- 
tion to  the  jury  as  set  forth  in  defendant's  bill  of 
exceptions,  Exception  Number  83,  as  follows : 

*'You  must  not  allow  a  duplication  of  dam- 
ages. That  is  to  say,  you  must  not  allow  for 
the  value  of  the  cow  and  also  for  the  value  of 
the  butter  fat  that  she  might  have  given  after 
his  loss,  and  I  give  you  these  rules  to  govern  you 
in  allowing  the  damages : 

"1st:  Where  a  cow  died,  you  shall  allow  for 
the  use  of  the  cow,  that  is  to  say,  for  the  loss  of 
the  butter  fat  which  the  plaintiff  sustained  by 
reason  of  the  injury  to  the  cow  until  the  time  of 
her  death;  then  allow  for  the  value  of  the  cow 
if  she  had  not  been  injured. 

"2d:  Where  a  cow  was  permanently  injured 
and  destroyed  as  a  milk  cow,  you  shall  allow  for 
the  loss  of  the  butter  fat  from  the  time  she  was 
injured  for  a  reasonable  length  of  time  to  de- 
termine that  the  cow  would  be  of  no  [404] 
further  service  as  a  milk  cow  and  until  she  was 
well  enough  to  be  disposed  of  for  beef;  then 
allow  the  difference  between  the  value  of  the 
cow  before  she  was  injured  and  the  value  of  the 
cow^  for  beef. 

"3d:  Where  a  cow  was  not  destroyed  as  a  milk 
cow,  but  permanently  injured,  you  shall  allow 
for  loss  of  butter  fat  during  the  time  she  was 
injured  so  that  she  gave  a  less  quantity  of  milk, 
then  consider  the  amount  of  damage  that  was 
done  to  the  cow,  that  is  to  say,  the  value  of  the 


426  The  Sharpies  Separator  Company 

cow  before  her  injury,  and  the  value  of  the  cow 
as  a  milk  cow  after  her  injury. 

"4th:  Where  a  cow  was  not  permanently  in- 
jured, but  was  only  injured  for  a  time,  you  shall 
allow  for  loss  of  butter  fat  during  the  time  she 
was  injured  and  did  not  give  her  normal  amount 
of  milk. 

* '  5th :  If  the  machine  did  not  produce  as  much 
milk  when  being  used  as  if  said  cows  had  been 
milked  by  hand,  and  there  was  in  consequence  a 
loss  of  butter  fat,  you  can  take  that  into   con- 
sideration and  allow  for  such  loss  of  butter  fat. 
''In  determining  the  loss  of  the  use  of  the  cow 
that  is  shown  by  the  loss  of  butter  fat,  you  should 
take  into  consideration  the  expense  of  keeping 
the  cow,  and  not  allow  expense  of  pasturage  and 
also  loss  of  use  of  cows." 
Said  defendant,  in  the  presence  of  said  jury  and 
before  it  retired  to  consider  its  verdict,  then  and 
there     [405]     duly  excepted  to  said  instruction  and 
now  assigns  as  error  the  giving  of  said  instruction 
to  said  jury  by  said  Court. 

C. 
Said  Court  erred  in  permitting  to  be  rendered  and 
in  receiving  the  verdict  of  the  jury  in  the  above- 
entitled  action;  and  to  said  verdict,  and  to  the  action 
of  said  Court  in  permitting  to  be  rendered  and  in 
receiving  said  verdict,  said  defendant  then  and  there, 
upon  the  announcement  of  said  verdict  duly  ex- 
cepted, and  now  assigns  said  verdict  and  the  action 
of  said  Court  thereon  as  error. 
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CI. 

Said  Court  erred  in  giving,  making,  rendering, 
entering  and  filing  its  judgment  in  the  above-entitled 
action  in  favor  of  the  above-named  plaintiff  and 
against  the  above-named  defendant. 

CII. 

Said  Court  erred  in  not  giving,  making,  rendering, 
entering  and  filing  its  final  judgment  in  the  above- 
entitled  action  in  favor  of  the  above-named  defend- 
ant and  against  the  above-named  plaintiff. 

CIII. 

Said  Court  erred  in  giving  making,  rendering, 
entering  and  filing  its  final  judgment  in  the  above- 
entitled  action  in  favor  of  said  plaintiff  and  against 
said  defendant  upon  the  pleadings  and  record  in  said 
action. 

CIV. 

Said  Court  erred  in  giving,  making,  rendering, 
entering,  and  filing  its  final  judgment  in  said  action 
in  favor  of  said  plaintiff  and  against  said  defendant, 
in  this,  that  said  final  judgment  was  and  is  contrary 
to  law  and  to  the  [406]  cause  made  and  facts 
stated  in  the  pleadings  and  record  in  said  action. 

In  order  that  the  foregoing  assignments  of  errors 
may  appear  of  record,  said  defendant  presents  the 
same  to  said  Court,  and  prays  that  such  disposition 
be  made  thereof  as  is  in  accordance  with  law  and  the 
Statutes  of  the  United  States  in  such  cases  made  and 
provided;  and  said  defendant,  plaintiff  in  error  here- 
in, prays  the  reversal  of  the  above-mentioned  final 
judgment  heretofore  given,  made,  rendered,  entered 
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and  filed  in  the  above-entitled  court,  in  the  above- 
entitled  action. 

Dated  Los  Angeles,  California,  A.  D.  1917,  Febru- 
ary 13th. 

THE     SHARPLES     SEPARATOR     COM- 
PANY, a  Corporation. 
Said  Defendant,  and  Plaintiff  in  Error  Herein. 
By  WILLARD  P.  SMITH, 

BICKSLER,  SMITH  &  PARKE, 
J.  J.  DUNNE, 

Its  Attorneys. 
United  States  of  America, 
Southern  District  of  California, — ss. 

We,  the  undersigned,  attorneys  for  the  above- 
named  defendant,  plaintiff  in  error  herein,  do  hereby 
certify  that  the  foregoing  assignments  of  errors  is 
made  on  behalf  of  said  defendant,  plaintiff  in  error 
herein,  and  is  [407]  in  our  opinion  well  taken,  and 
the  same  now  constitutes  the  assignments  of  error 
upon  the  writ  prayed  for. 

Dated  Los  Angeles,  California,  this  13th  day  of 
February,  A.  D.  1917. 

WILLARD  P.  SMITH, 
BICKSLER,  SMITH  &  PARKE, 
J.  J.  DUNNE, 
Attorneys  for  said  Defendant,  and  Plaintiff  in  Error 
Herein- 
Received  a  copy  of  the  foregoing  Assignments  of 
Errors  this  17  day  of  February,  A.  D.  1917. 

PHIL  D.  SWING, 
Attorney  for  the  Above-named  Plaintiff,  and  De- 
fendant in  Error  Herein. 
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[Endorsed]:  Original.  No.  413 — Civil.  In  the 
United  States  District  Court,  in  and  for  the  Southern 
District  of  California,  Southern  Division.  W.  W. 
Skinner,  Plaintiff,  vs.  The  Shai-ples  Separator  Com- 
pany, a  Corporation,  Defendant.  Assignment  of 
Errors.  Filed  Feb.  23,  1917.  Wm.  M.  Van  Dyke, 
Clerk.  By  R.  S.  Zimmerman,  Deputy  Clerk. 
Willard  P.  Smith,  Bicksler,  Smith  &  Parke,  829 
Citizens  Natl.  Bank  Bldg.,  Fifth  &  Spring  Sts.,  Los 
Angeles,  Cal.,  Telephones:  A-2752,  Main  5166,  J.  J. 
Dunne,  Attorneys  for  Defendant.     [408] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

No.  413— CIVIL. 
W.  W.  SKINNER, 

Plaintiff, 
vs. 

THE   SHARPLES  SEPARATOR  COMPANY,   a 

Corporation, 

Defendant. 

Order  Allowing  Writ  of  Error. 

At  a  stated  term,  to  wit,  the  January  Term.  A.  D. 
1917,  of  the  above-entitled  court,  held  at  its  court- 
room at  the  city  of  Los  Angeles,  in  the  State  of  Cali- 
fornia, on  the  26th  day  of  February,  A.  D.  1917. 

Present:  The  Honorable  OSCAR  A.  TRIPPET, 
Judge  of  Said  Court. 

Upon  the  petition  of  The  Sharpies  Separator  Com- 
pany, a  corporation,  and  on  motion  of  its  counsel: 
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It  is  hereby  ordered  that  a  writ  of  error  to  the 
United  States  Circuit  Court  of  Appeals  for  the.  Ninth 
Circuit  at  the  city  and  county  of  San  Francisco,  State 
of  California,  from  the  final  judgment  heretofore 
given,  made,  filed  and  entered  in  and  by  the  above- 
named  court,  in  the  above-entitled  cause,  upon  the 
issues  therein  joined,  under  date  of  October  13th, 
A.  D.  1916,  be,  and  the  same  is  hereby  allowed;  and 
that  a  certified  transcript  of  the  record,  testimony, 
exhibits,  ^ipulations,  bill  of  exceptions,  and  all  pro- 
ceedings herein,  be  forthwith  transmitted  to  said 
[409],  United  States  Circuit  Court  of  Appeals,  for 
the  NiQth  Circuit.  It  is  further  ordered  that  upon 
the  filing  by  the  defendant  and  plaintiff  in  error  of  a 
good  and  sufficient  bond  on  writ  of  error,  approved 
by  this  Court,  in  the  sum  of  Five  Thousand  Dollars, 
all  further  proceedings  in  this  court  be  suspended 
and  stayed  until  the  determination  of  said  Writ  of 
Error  by  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Dated  Los  Angeles,  California,  2/27,  A.  D.  1917. 

OSCAR  A.  TRIPPET, 
Judge  of  said  Court. 

[Endorsed] :  No.  413— Civil.  In  the  United  States 
District  Court,  in  and  for  the  Southern  District  of 
California,  Southern  Division.  W.  W.  Skinner, 
Plaintiff,  vs.  The  Sharpies  Separator  Company,  a 
Corporation,  Defendant.  Order  Allowing  Writ  of 
Error.  Filed  Feb.  27,  1917.  Wm.  M.  Van  Dyke, 
Clerk.  By  Chas.  N.  Williams,  Deputy  Clerk.  Wil- 
lard  P.  Smith,  Bicksler,  Smith  &  Parke,  829  Citizens 
Natl.  Bank  Bldg.,  Fifth  &  Spring  Sts.,  Los  Angeles, 


vs.  W.  W.  Skinner.  431 

Call,  Telephones:  A-2762,  Main  5166,  J.  J.  Dunne, 
Attomeys  for  Defendant.     [410] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

No.  413— CIVIL. 


W.  W.  SKINNER, 


Plaintiff, 


vs. 

THE  SHARPLES  SEPARATOR  COMPANY,  a 

Corporation, 

Defendant. 

Bond  on  Writ  of  Error. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we.  The  Sharpies  Separator  Company,  a  cor- 
poration, as  principal,  and  United  States  Fidelity  & 
Guaranty  Company,  a  corporation,  as  surety,  are 
held  and  firmly  bound  unto  the  defendant  in  error, 
W.  W.  Skinner,  in  the  full  and  just  sum  of  Five 
Thousand  Dollars  ($5,000),  to  be  paid  to  said  defend- 
ant in  error,  his  certain  attorneys,  executors,  ad- 
ministrators and  assigns ;  to  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors,  administrators  and  successors  jointly  and 
severally  by  these  presents.  Sealed  with  our  seals 
and  dated  this  15  day  of  E'ebruary,  A.  D.  1917. 

WHEREAS,  lately  at  a  District  Court  of  the 
United  States,  in  and  Ninth  Judicial  Circuit,  in  and 
for  the  Southern  District  of  California,  Southern 
Division,  in     [411]     a  suit  depending  in  said  court 
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between  W.  W.  Skinner,  as  plaintiff,  and  Tlie 
Sharpies  Separator  Company,  a  corporation,  as 
defendant,  a  judgment  was  rendered  against  said 
defendant,  and  said  defendant  having  obtained  a 
writ  of  error  and  filed  a  copy  thereof  in  the  Clerk's 
office  of  said  court,  to  reverse  the  judgment  in  the 
aforesaid  suit,  and  a  citation  directed  to  said  plain- 
tiff, citing  and  admonishing  him  to  be  and  appear 
at  a  session  of  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit,  to  be  holden  in  the 
city  and  county  of  San  Francisco,  State  of  California, 
in  said  Circuit,  on  the  26th  day  of  March,  A.  D.  1917: 
Now,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  defendant  shall  prosecute  said  writ 
of  error  to  effect  and  answer  all  damages  and  costs 
if  it  fail  to  make  the  said  plea  good,  then  the  above 
obligation  to  be  void;  else,  to  remain  in  full  force 
and  virtue. 

THE     SHARPLES     SEPARATOR     COM- 
PANY, a  Corporation. 

By  W.  J.  WOLFORD, 
Its  Manager. 
UNITED   STATES  FIDELITY  &  GUAR- 
ANTY COMPANY. 
[Seal]  By  W.  H.  SCHRODER, 

Its  Attorney  in  Fact.     [412] 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

On  this  15th  day  of  February,  in  the  year  one 
thousand  nine  hundred  and  seventeen,  before  me, 
E.  J.  Casey,  a  notary  public  in  and  for  said  city  and 
county,   residing  therein,   duly   commissioned  and 
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swotn,  personally  appeared  W.  J.  Wolford,  known 
to  me  to  be  the  manager  of  the  Sharpies  Separator 
Company,  the  corporation  described  in  and  that 
executed  the  within  instrument,  and  also  known  to 
me  to  be  the  person  who  executed  in  on  behalf  of 
the  corporation  therein  named,  and  he  acknowledged 
to  me  that  such  corporation  executed  the  same. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set^ 
my  hand  and  affixed  my  official  seal,  at  my  office,  in 
the  city  and  county  of  San  Francisco,  the  day  and 
year  last  above  written. 

[Seal]  E.  J.  CASEY, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  Cahf ornia. 

My  commission  expires  August  18,  1919. 

State  of  California, 
County  of  Los  Angeles, — ss. 

On  this  16th  day  of  February,  in  the  year  one 
thousand  nine  hundred  and  17,  before  me,  J.  St.  Paul 
White,  a  notary  public  in  and  for  said  county  and 
State,  residing  therein,  duly  commissioned  and 
sworn,  personally  appeared  W.  H.  Schroder,  known 
to  me  to  be  the  duly  authorized  attorney  in  fact  of 
the  United  States  Fidelity  and  Guaranty  Company, 
and  the  same  person  whose  name  is  subscribed  to 
the  within  instrument  as  the  attorney  in  fact  of  said 
company,  and  the  said  W.  H.  Schroder  duly  acknowl- 
edged to  me  that  he  subscribed  the  name  of  the 
United  States  Fidelity  and  Guaranty  Company 
thereto  as  principal  and  his  own  name  as  attorney 
in  fact.     [413] 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

[Seal]  J.  ST.  PAUL  WHITE, 

Notary  Public  in  and  for  Los  Angeles  County,  State 
of  California. 
The  foregoing  bond  is  hereby  approved. 

OSCAR  A.  TRIPPET, 
Judge. 


Attorneys    for    said    Plaintiff    and    Defendant    in 
Error. 

[Endorsed]  :  No.  413— Civil.  In  the  United  States 
District  Court,  in  and  for  the  Southern  District  of 
California,  Southern  Division.  W.  W.  Skinner, 
Plaintiff,  vs.  The  Sharpies  Separator  Company,  a 
Corporation,  Defendant.  Bond  on  Writ  of  Error. 
Filed  Feb.  27,  1917.  Wm.  M.  Van  Dyke,  Clerk.  By 
Chas.  N.  Williams,  Deputy  Clerk.  Willard  P.  Smith, 
Bicksler,  Smith  &  Parke,  829  Citizens  Natl.  Bank 
Bldg.,  Fifth  &  Spring  Sts.,  Los  Angeles,  Cal.,  Tele- 
phones: A-2752,  Main  5166,  J.  J.  Dunne,  Attorneys 
for  Defendant.     [414] 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

No.  413— CIVIL. 
W.  W.  SKINNER, 

Plaintiff, 
vs. 

THE   SHARPLES   SEPARATOR   COMPANY,   a 

Corporation, 

Defendant. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  the  Above-entitled  Court: 

Sir:  You  will  please  prepare  transcript  of  record 
in  the  above-entitled  cause  to  be  filed  in  the  office  of 
the  Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Judicial  Circuit  under  the  writ 
of  error  heretofore  issued  out  and  perfected  to  said 
court,  and  include  in  said  transcript  the  following 
pleadings,  proceedings  and  papers  on  file,  to  wit : 

1.  Writ  of  Error. 

2.  Citation  on  Writ  of  Error  and  Acknowledgment 

of  Service. 

3.  Amended  Petition  for  Removal. 

4.  Bond  on  Removal. 

5.  Plaintiff's  Original  Complaint. 

6.  Plaintiff's  Amended  Complaint. 

7.  Plaintiff's  Amendment  to  Amended  Complaint. 

8.  Answer  of   Sharpies   Separator   Company   to 

Amended  Complaint. 

9.  Amended  Answer  of  Edgar  Bros.  Company. 
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IQ.  Verdict.     [415] 

11.  Judgment-roll  and  Certificate  thereto. 

12.  Bill  of  Exceptions  and  Order  Allowing  Same. 

13.  Stipulation  filed  and  order  made  on  October 

21st,  1916,  extending  time  within  which  de- 
fendant might  file  Bill  of  Exceptions. 

14.  Stipulation  filed  and  order  entered  on  Novem- 

ber 20,  1916,  extending  time  with  which  de- 
fendant might  file  Bill  of  Exceptions, 

15.  Stipulation  filed  and  order  entered  on  December 

23d,  1916,  extending  time  within  which  de- 
fendant might  prepare  and  file  Bill  of  Ex- 
ceptions. 

16.  Stipulation  filed  and  order  entered  on  January 

26th,  1917,  extending  time  for  settling  Bill  of 
Exceptions. 

17.  Minute  Order  entered  on  January  26th,  1917, 

extending  time  for  settling  Bill  of  Exceptions. 

18.  Minute  Order  entered  February  6,  1917,  ex- 

tending defendant's  time  to  have  Bill  of  Ex- 
ceptions settled  and  allowed. 

19.  Objections  by  plaintiff  to  presentation,  settle- 

ment and  signing  of  Bill  of  Exceptions,  filed 
on  February  6th,  1917. 

20.  Petition  for  Writ  of  Error. 

21.  Assignments  of  Error. 

22.  Order  Allowing  Writ  of  Error  and  Supersedeas. 

23.  Bond  on  Writ  of  Error  and  Supersedeas. 

24.  This  Praecipe. 

Said  transcript  to  be  prepared  as  required  by  law 
and  the  rules  of  said  Court,  and  the  rules  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
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Circuit,  and  filed  in  the  office  of  the  clerk  of  the 
United  States  Circuit  Court  of  [416]  Appeals  be- 
fore the  26th  day  of  March,  A.  D.  1917. 

Dated  Los  Angeles,  California,  this  8th  day  of 
March,  A.  D.  1917. 

THE     SHARPLES     SEPARATOR     COM- 
PANY, a  Corporation, 

Plaintiff  in  Error. 
WILLARD  P.  SMITH, 
BICKSLER,  SMITH  &  PARKE, 
J.  J.  DUNNE, 
Attorneys  for  said  Plaintiff  in  Error. 

[Endorsed]:  Original.  No.  413 — Civil.  In  the 
United  States  District  Court,  in  and  for  the  Southern 
District  of  California,  Southern  Division.  W.  W. 
Skinner,  Plaintiff,  vs.  The  Sharpies  Separator  Com- 
pany, a  Corporation,  Defendant.  Praecipe.  Filed 
Mar.  8,  1917.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S. 
Zimmerman,  Deputy  Clerk.  WiUard  P.  Smith, 
Bicksler,  Smith  &  Parke,  829  Citizens  Natl.  Bank 
Bldg.,  Fifth  &  Spring  Sts.,  Los  Angeles,  Cal.,  Tele- 
phones :  A-2752,  Main  5166,  J.  J.  Dunne,  Attorneys 
for  Defendant.     [417] 
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In  the  District  Court  of  the  United  States  of  America, 
in  and  for  the  Southern  District  of  California, 
Southern  Division. 

No.  413— CIVIL. 
W.  W.  SKINNER, 

Plaintiff, 

vs. 

THE   SHARPLES   SEPARATOR  COMPANY,  a 
Corporation, 

Defendant. 

Certificate  of  Clerk  U.  S.  District  Court  to  Transcript 

of  Record. 

I,  Wm.  M.  Van  Dyke,  clerk  of  the  District  Court  of 
the  United  States  of  America,  in  and  for  the  South- 
ern District  of  California,  do  hereby  certify  the  fore- 
going four  hundred  and  seventeen  typewritten  pages, 
numbered  from  1  to  417,  inclusive,  and  comprised  in 
one  volume,  to  be  a  full,  true  and  correct  copy  of  the 
judgment-roll,  stipulations  and  orders  extending 
time  to  file  bill  of  exceptions,  objections  by  plaintiff 
to  presentation,  settlement  and  signing  of  bill  of  ex- 
ceptions, bill  of  exceptions,  petition  for  writ  of  error, 
assignments  of  errors,  order  allowing  writ  of  error 
and  supersedeas,  bond  on  writ  of  error  and  super- 
sedeas and  praecipe  for  record  on  writ  of  error  in  the 
above  and  therein  entitled  cause,  and  that  the  same 
together  constitute  the  record  in  said  cause  as  speci- 
fied in  the  said  praecipe  filed  in  my  office  on  behalf 
of  the  plaintiff  in  error  by  its  attorney  of  record. 

I  do  further  certify  that  the  cost  of  the  foregoing 
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record  is  $222.25,  the  amount  whereof  has  been  paid 
me  by  [418]  The  Sharpies  Separator  Company,  a 
corporation,  the  plaintiff  in  error  herein. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the  South- 
em  District  of  California,  this  21st  day  of  April,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and 
seventeen  and  of  our  Independence  the  one  hundred 
and  forty-first. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States  of 

America,  in  and  for  the  Southern  District  of 

CaHfomia.     [419] 


[Endorsed]:  No.  2978.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  Shar- 
pies Separator  Company,  a  Corporation,  Plaintiff  in 
Error,  vs.  W.  W.  Skinner,  Defendant  in  Error. 
Transcript  of  Record,  Upon  Writ  of  Error  to  the 
United  States  District  Court  of  the  Southern  District 
of  California,  Southern  Division. 
Filed  April  30, 1917. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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United  States  Circuit  Court  of  Appeals ^  for  the 
Ninth  Circuit. 

THE   SHARPLES  SEPARATOR   COMPANY,   a  \ 

Corporation,  \ 

Plaintiff  in  Error, 

vs. 
W.W.  SKINNER, 

Defendant  in  Error, 

Order  Extending  Time  to  May  15,  1917,  to  File 
Record  and  Docket  Cause. 

Good  cause  appearing  therefor,  it  is  hereby  or- 
dered, that  the  time  within  which  the  plaintiff  in 
error  in  the  above-entitled  action  may  file  record 
and  docket  cause  in  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  be,  and  the  same 
hereby  is  extended  to  and  including  the  15th  day  of 
May,  1917. 

Los  Angeles,  California,  March  22, 1917. 

TRIPPET, 
District  Judge. 

[Endorsed]:  No.  2978.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  Shar- 
pies Separator  Company,  Plaintiff  in  Error,  vs.  W. 
W.  Skinner,  Deft,  in  Error.  Order  Extending  Time 
to  May  15/17  to  File  Record.  Filed  Mar.  26,  1917. 
F.  D.  Monckton,  Clerk.  Re-filed  Apr.  30,  1917. 
F.  D.  Monckton,  Clerk.  ;,;; 


